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COWM TTEE CALENDAR

HOUSE BI LL NO. 40

"An Act providing for the revocation of driving privileges by a
court for a driver convicted of a violation of traffic laws in
connection with a fatal motor vehicle or comercial notor
vehicl e accident; anending Rules 43 and 43.1, Al aska Rules of
Adm ni stration; and providing for an effective date."

- MOVED CSHB 40(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 4

"An Act relating to offenses involving operating a notor
vehicle, aircraft, or watercraft while under the influence of an
al coholic beverage or controlled substance; relating to inplied
consent to take a chemcal test; relating to registration of
notor vehicles; relating to presunptions arising fromthe anount
of alcohol in a person's breath or blood; and providing for an
effective date."

- HEARD AND HELD

HOUSE BI LL NO. 177

"An Act placing certain special interest organizations wthin
the definition of 'group' for purposes of Alaska' s canpaign
finance statutes; providing a contingent anmendnment to take
effect in case subjecting these organizations to all of the
statutory requirenents pertaining to groups is held by a court
to be unconstitutional; requiring certain organizations to
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di scl ose contributions nmade to them and expenditures nade by
them requiring disclosure of +the true source of canpaign
contributions; and providing for an effective date.”

- MOVED CSHB 177(STA) OQUT OF COW TTEE
HOUSE BI LL NO. 179
"An Act relating to underage drinking and drug offenses; and
providing for an effective date."”
- HEARD AND HELD
PREVI QUS ACTI ON

BILL: HB 40
SHORT TI TLE: REVOKE DRI VER S LI C. FOR FATAL ACCI DENT
SPONSCR(S): RLS BY REQUEST CF THE GOVERNOR

Jrn-Date Jr n- Page Action
01/10/01 0045 (H) READ THE FI RST TI ME -
REFERRALS
01/ 10/ 01 0045 (H JUD, FIN
01/10/01 0045 (H) FN1: (ADM
01/ 10/ 01 0045 (H FN2: ZERQ( ADM)
01/ 10/ 01 0045 (H FN3: ZERQ( LAW
01/10/01 0045 (H GOVERNOR S TRANSM TTAL LETTER
02/ 26/ 01 (H JUD AT 1:00 PM CAPI TOL 120
02/ 26/ 01 (H Heard & Held
02/ 26/ 01 (H M NUTE( JUD)
03/ 28/ 01 (H JUD AT 1:00 PM CAPI TOL 120
03/ 28/ 01 (H Heard & Held
M NUTE( JUD)
03/31/01 (H JUD AT 11: 00 AM CAPI TOL 120
BILL: HB 4

SHORT TI TLE: OVNI BUS DRUNK DRI VI NG AVENDVENTS
SPONSOR( S) :  REPRESENTATI VE( S) ROKEBERG

Jrn-Date Jr n- Page Action

01/ 08/ 01 0024 (H PREFI LE RELEASED 12/ 29/ 00

01/ 08/ 01 0024 (H READ THE FI RST TI ME -
REFERRALS

01/ 08/ 01 0024 (H) TRA, JUD, FIN

02/ 22/ 01 (H TRA AT 1: 00 PM CAPI TOL 17

02/ 22/ 01 (H Heard & Held

02/ 22/ 01 (H) M NUTE( TRA)

02/ 27/ 01 (H TRA AT 1: 00 PM CAPI TOL 17
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Moved CSHB 4(TRA) CQut of
Comm ttee

M NUTE( TRA)

TRA RPT CS(TRA) NT 1DNP 2NR
2AM

DNP: SCALZI, NR KAPSNER,
KOOKESH,;

AM MASEK, KOHRI NG

FN1: (ADM; FN2: (ADM

FN3: (COR); FMN4: (CRT)

FN5: (HSS); FN6: (HSS)

FN7: (HSS); FN3: (HSS)

FN9: (LAW; FN10: (DPS)
JUD AT 1: 00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 2:30 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 2:15 PM CAPI TOL 120
Schedul ed But Not Heard
JUD AT 1: 00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 10:40 AM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120
Schedul ed But Not Heard

M NUTE( JUD)

JUD AT 11: 00 AM CAPI TOL 120
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BILL: HB 177
SHORT TI TLE: CAMPAI GN FI NANCE: CONTRI B/ DI SCLOS/ GROUPS
SPONSOR(S): RLS

Jrn-Date Jr n- Page Action
03/ 12/ 01 0543 (H READ THE FI RST TI ME -
REFERRALS
03/12/01 0543 (H STA, JUD
03/ 22/ 01 0683 (H) STA RPT CS(STA) NT 5DP 2NR
03/ 22/ 01 0683 (H) DP: W LSON, STEVENS, JAMES,
FATE,
03/ 22/ 01 0683 (H COGHI LL; NR: CRAWFORD, HAYES
03/ 22/ 01 0683 (H FN1: (ADM
03/ 22/ 01 0695 (H FI' N REFERRAL ADDED AFTER JUD
03/ 22/ 01 (H) STA AT 8:00 AM CAPI TOL 102
03/ 22/ 01 (H Moved CSHB 177(STA) Qut of
Conmittee
03/ 22/ 01 (H) M NUTE( STA)
03/ 30/ 01 (H JUD AT 1:00 PM CAPI TOL 120
03/ 30/ 01 (H Heard & Held
M NUTE( JUD)
M NUTE( JUD)
03/31/01 (H JUD AT 11: 00 AM CAPI TOL 120
BILL: HB 179

SHORT TI TLE: OFFENSES RELATI NG TO UNDERAGE DRI NKI NG
SPONSCR( S) : JUDI Cl ARY

Jrn-Date Jrn- Page Action
03/13/01 0560 (H READ THE FI RST TI ME -
REFERRALS
03/13/01 0560 (H JUD, FIN
03/13/01 0560 (H REFERRED TO JUDI Cl ARY
03/ 28/ 01 (H JUD AT 1: 00 PM CAPI TOL 120
03/ 28/ 01 (H <Bi Il Postponed TO 3/30/01>
03/ 30/ 01 (H JUD AT 1: 00 PM CAPI TOL 120
03/ 30/ 01 (H Heard & Held
M NUTE( JUD)
03/31/01 (H JUD AT 11: 00 AM CAPI TOL 120

W TNESS REG STER

DEAN J. GUANELI, Chief Assistant Attorney General
Legal Services Section-Juneau

Crimnal Division

Departnent of Law

PO Box 110300

HOUSE JUD COW TTEE -4- March 31, 2001



Juneau, Al aska 99811-0300

POSI TI ON STATEMENT: Ofered anmendnments to HB 40 and answered
gquestions; testified on amendnents to CSHB 4(TRA) and answered
questions; testified on anmendnents to HB 179 and answered
guesti ons.

JANET SEI TZ, Staff

to Representative Nornman Rokeberg

Al aska State Legislature

Capi tol Building, Room 118

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Expl ai ned amendnents to CSHB 4(TRA) and
answer ed questi ons.

LAUREE HUGONI N, Director

Al aska Network on Donestic Viol ence and Sexual Assault (ANDVSA)
130 Seward Street, Room 209

Juneau, Al aska 99801

POSI TI ON  STATEMENT: During discussion of HB 4, testified on
proposed Anendnent 39B and responded to questions.

M KE FORD, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency

State Capitol

Juneau, Al aska 99801-1182

POSI TI ON  STATEMENT: During discussion of HB 4, answered
questi ons about proposed anendnents to CSHB 4( TRA).

MARY MARSHBURN, Director

D vision of Mtor Vehicles

Department of Adm nistration

3300B Fai rbanks Street

Anchor age, Al aska 99503

POSI TI ON  STATEMENT: Answered questions relating to HB 179;
testified on anendnents to CSHB 4(TRA) and answered questi ons.

ROBERT BUTTCANE, Legislative and Adm nistrative Liaison

Di vi sion of Juvenile Justice

Department of Health and Social Services

PO Box 110635

Juneau, Al aska 99811-0635

POSI TI ON STATEMENT: Answered questions relating to HB 179.

LOREN JONES
CvH APl Repl acenment Project Director
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Division of Mental Health & Devel opnental Disabilities
Department of Health & Social Services

PO Box 110620

Juneau, Al aska 99811-0620

POSI TI ON STATEMENT: Answered questions relating to HB 179.

ERNI E TURNER, Director

Di vision of Al coholism & Drug Abuse

Departnent of Health & Social Services

PO Box 110607

Juneau, Al aska 99811-0607

POSI TI ON STATEMENT: Answered questions relating to HB 179.

CANDACE BROVER, Program Coordi nator/Legi sl ative Liaison

O fice of the Conm ssioner

Department of Corrections

431 North Franklin, Suite 203

Juneau, Al aska 99801

POSI TI ON  STATEMENT: During discussion of HB 179, answered
questions relating to confiscation of an offender's permnent
fund dividend (PFD); during discussion of HB 4, answered
guestions relating to proposed anendnents to CSHB 4(TRA).

ALVI A "STEVE" DUNNAGAN, Li eutenant

Di vision of Al aska State Troopers

Departnent of Public Safety (DPS)

5700 East Tudor Road

Anchor age, Al aska 99507

POSI TI ON STATEMENT: Testified in support of HB 179 and answered
guestions; answered questions relating to proposed anmendnents to
CSHB 4( TRA).

BLAI R McCUNE, Deputy Director

Central Ofice

Publ i c Def ender Agency (PDA)

Department of Adm nistration

900 West 5th Avenue, Suite 200

Anchor age, Al aska 99501-2090

POSI TI ON STATEMENT: Provided testinony on HB 179 and answered
questions; answered questions relating to proposed anendnents to
CSHB 4(TRA).

ELMER LI NDSTROM Speci al Assi st ant

O fice of the Conm ssi oner

Departnent of Health and Social Services (DHSS)
PO Box 110601

Juneau, Al aska 99811-0601

HOUSE JUD COW TTEE - 6- March 31, 2001



POSI TI ON  STATEMENT: Answered questions relating to proposed
Conceptual Amendnent 2 to HB 179.

ACTI ON NARRATI VE

TAPE 01-49, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 11:19 a.m Represent ati ves
Rokeberg, Janes, Coghill, Meyer, and Berkowitz were present at

the call to order

HB 40 - REVOKE DRIVER S LI C. FOR FATAL ACCI DENT

Nunmber 0286

CHAI R ROKEBERG announced the first order of business, HOUSE BILL
NO. 40, "An Act providing for the revocation of driving
privileges by a court for a driver convicted of a violation of
traffic laws in connection with a fatal notor vehicle or
commercial notor vehicle accident; anending Rules 43 and 43.1,
Al aska Rules of Adm nistration; and providing for an effective
date."” [Possible anendnents had been suggested and di scussed at
t he previous neeting, but none had been adopted.]

Number 0294

DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Lega
Servi ces Section-Juneau, Crimnal Division, Departnent of Law
(DAL), provided two witten anendnents, both of which he
indicated were requested by Representative Berkowtz; he
referred to his own testinony at previous hearings and noted
that he had no objection fromthe adm nistration's standpoint.

MR, GUANELI first discussed Anendnent 1, which read [original
punct uation provided]:

In Section 2 of the bill, add a new subsection as
foll ows:

(e) The findings nmade by the court under (a) of this
section are not admssible in a civil, crimnal or
adm nistrative action arising out |[sic] the notor
vehi cl e acci dent.
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MR. GUANELI explained that the findings the court has to nake to
revoke soneone's license for a year are: that the person
operated the notor vehicle, that the accident caused the death
of another person, and that the violation of the traffic |aws
was a contributing factor. Those findings, which may be nade by
a magistrate, perhaps in a perfunctory hearing, would not be
adm ssible in any further civil, crimnal, or admnistrative
action.

MR. GUANELI told nenbers he saw no problem with that, and that
the action should stand alone; if there were going to be further

civil litigation, for exanple, he believes the person ought to
have the opportunity to prove there was contributory negligence
[on the part of another] or to use another defense. He noted

that this anmendnent also was requested by the private attorney
[M. Carter] who had testified from Anchorage during the first
heari ng.

Nunber 0412

REPRESENTATI VE BERKOW TZ made a notion to adopt Anendnent 1.

CHAI R ROKEBERG o0bj ect ed. He nentioned a suprene court case
allowing evidence [from a crimnal trial to be used as prim
facie evidence in a civil action; he asked how that differs
her e.

REPRESENTATI VE BERKOW TZ answered that his own concern 1is
| ogi stical as nmuch as anything else. If evidence from a
[ hearing before] a mmgistrate involving a traffic violation [is
allowed to be used in further proceedings], then it nagnifies
everything else tied to the case and the significance of what

happened in front of the magistrate; logistically, there will be
delays and nore costs. If the objective of the bill is to
ensure that soneone who has killed soneone else while driving
doesn't have his or her license, [the |anguage in Anendnent 1]
is the fastest way to make sure it happens. He pointed out that
ot her civil remedi es, crim nal cases, or adm ni strative
consequences would still exist, but [Anendnent 1] would renobve a

serious logistical inpedinent to taking sonmeone's |icense right
away.

Nunber 0536
REPRESENTATI VE JAMES noted that [Anendnent 1] says, "The

findings nade by the court”. She pointed out that it doesn't
elimnate any evidence or negate having those sane findings
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found by soneone else; therefore, it doesn't renobve anybody
else's ability to try the case in any civil, crimnal, or
adm ni strative action.

CHAIR ROKEBERG asked whether the fact that there was a
conviction and a loss of the person's license still would be
adm ssible [in a further proceeding] because that wouldn't be a
finding, but would be a matter of public record.

MR. GUANELI said that is his own view of it, that the conviction
of the offender would remain [admi ssible], and that [Amendnment
1] applies to the further findings.

REPRESENTATI VE BERKOW TZ clarified that the fact that the person
was convicted for <crossing a double yellow line would be
adm ssible, for exanple, but not the finding that the crossing
of the double yellow Iine led to the accident and the other
consequences.

Number 0625

CHAI R ROKEBERG wi t hdrew his objection. There being no further
obj ection, Anendnent 1 was adopt ed.

Number 0654

REPRESENTATI VE BERKOW TZ nmade a notion to adopt Amendnent 2,
whi ch read [original punctuation provided]:

Section 2, Page 2, lines 12-23, delete and replace
W t h:
(c) A court revoking a person's driver's license,

privilege to drive, or privilege to obtain a license
under (a) of this section may consider a request for a
limted license by the person. A court may not grant
a limted license if another statute prohibits a
limted license for violation of its provisions. A
court shall require a certification of enploynent to
prove a claim based on the person's enploynment, and a

certification of need by a licensed health care
practioner [sic] to prove a claim based on care for
anot her person. After a review has been made of the
person's driving record and ot her rel evant
information, the <court nmay grant I|imted I|icense
privileges for all or part of the period of revocation
if the court finds that limtations can be placed on
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the license that wll enable the person to drive
wi thout danger to the public, and that wthout a
limted |icense

(1) the person's ability to earn a Ilivelihood
woul d be severely inpaired; or

(2) the person would be severely inpaired in
acting as the primary care giver for soneone with a
debilitating nmedical or nental condition.

REPRESENTATI VE BERKOWN TZ referred to discussion at the previous
heari ng about the inpacts on people who require a caretaker [who
drives], in addition to inpacts on people's livelihood. He
concluded that Anmendnent 2 allows a person to maintain a parti al
license in order to care for someone el se.

Number 0694

CHAI R ROKEBERG asked whether there was any objection. There
bei ng no objection, Arendnent 2 was adopt ed.

Nunber 0715

REPRESENTATI VE MEYER noved to report HB 40 as anended out of
commttee with [individual recomrendations and] the attached
fiscal notes. There being no objection, CSHB 40(JUD) was
reported out of the House Judiciary Standing Conmmttee.

HB 4 - OWNI BUS DRUNK DRI VI NG AMENDMENTS

Number 0732

CHAI R ROKEBERG announced the next order of business would be,
HOUSE BILL NO 4, "An Act relating to offenses involving
operating a notor vehicle, aircraft, or watercraft while under
the influence of an al coholic beverage or controlled substance;
relating to inplied consent to take a chem cal test; relating to
registration of notor vehicles; relating to presunptions arising
from the anount of alcohol in a person's breath or blood; and
providing for an effective date.” [Before the conmittee was
CSHB 4(TRA) and proposed anendnents. ]

[ Because of their |length, sonme anmendnents to CSHB 4(TRA)
di scussed or adopted during the neeting are found at the end of
the final section of mnutes for this date on HB 4. Shorter
anmendnents are included in the main text.]

HOUSE JUD COW TTEE -10- March 31, 2001



CHAI R RCOKEBERG stated his understanding that Anmendnents 24 and
[26] were no |onger necessary because of the deletion of the
di version program Anendnent 32 was included in Anendnent 11,
and Amendnent [33] was included in Anendnment 34, as anended.

REPRESENTATI VE BERKOW TZ, as sponsor of Amendnents 24, [26], 32,
and [ 33], concurred.

CHAI R ROKEBERG cal | ed an at-ease from 11:30 a.m to 11:32 a.m
Nunmber 0862
REPRESENTATI VE BERKOW TZ renmade the notion to adopt Anmendnent
25, which had been withdrawn on 3/29/01 and which read [original
punct uation provided]:

Page 11

Del ete, lines 2 - 11

Renunber accordi ngly

REPRESENTATI VE BERKOW TZ explained that he had concern about

this type of crime [of enabling]. Usual ly, crinmes are witten
about in the negative, "thou shalt not kill"™ or "thou shall not
steal ." Here, however, people are affirmatively being required
to do sonething since anyone who allows a person who is not
validly licensed to drive is guilty of a crine. He suggested
that in a small comunity, nobst people would know whether

sonmeone has a DW (driving while intoxicated) conviction and is
not allowed to drive. He asked what happens if a nei ghbor sees
a person driving away, for exanple.

CHAIR ROKEBERG asked Ms. Seitz to explain what the current
"enabler" situation is, and what is being done in Section 18,
whi ch [ Amendnment 25] woul d anend.

Number 0934

JANET SEITZ, Staff to Representative Norman Rokeberg, Al aska
State Legislature, explained that it is already a class A
m sdenmeanor to knowingly allow a person who is not validly
licensed to drive a notor vehicle. |[Section] 18 keeps that sane
standard of "knowingly allowng” and still nmakes it a class A
m sdeneanor . However, if a person knows that sonmeone isn't
validly licensed because of a drunk-driving conviction and stil

| ets an unlicensed driver drive a notor vehicle, then that first
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person's |license can be revoked and there is a mninmm fine of
$1, 000.

REPRESENTATI VE BERKOW TZ pointed out that the current statute,

as he had just read it, is actually nore narromy drawn in that
the crime of enabling only applies to people who own or contro
the vehicle. In addition, because the |anguage in Section 18 of

CSHB 4(TRA) appears to sinply refer back to current statutory
| anguage, he said he did not see what Section 18 acconpli shed.

M5. SEITZ reiterated that Section 18 adds a [$1,000] fine and a
[30-day] Ilicense revocation for a violation of the enabler
statute. She also noted that a forthcom ng anendnent will
address the concerns regardi ng donmestic violence (DV).

Number 1123

DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Lega

Servi ces Section-Juneau, Crimnal Division, Departnent of Law
(DAL), clarified that AS 28.35.030(n), as referenced in Section
18, relates to felony DW. Thus a person who violates the
enabl er statute is only subject to the penalties being added by
Section 18 if the unlicensed driver who is allowed to drive the
enabler's vehicle is unlicensed due to a felony DW conviction.

REPRESENTATI VE JAMES asked how it could be proven that the
enabl er knew [the driver did not have a valid |license because of
a felony DW].

MR. GUANELI replied that in nmany cases, it would be difficult;
the people nost likely to know a person has been convicted of
felony DW would be famly nenbers, household nenbers, and cl ose
friends. He surm sed that this is what has pronpted the Al aska
Networ k on Donestic Violence and Sexual Assault (ANDVSA) to cone
forward and ask for an exenption for victinms of DV.

REPRESENTATI VE JAMES noted that there were nore issues at stake
than just the DV issue, and she opined that [via Section 18]
they were reaching out to make sone really bad |aw by naking
crimnals of people who ought not be crimnals in an attenpt to
keep [DW offenders off the road]. She suggested they |eave the
current [enabler statute] as is, and then perhaps sinply raise
the class of violation for repeat offenses. She said she did
not agree with the concept of having the additional penalties be
dependent upon another person's conviction of a specific crine.
She also pointed out that in many instances, famly nenbers do
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not have any control over a person's behavior, and thus
"knowi ngly all ow' becomes hard to prove.

Nunber 1280

REPRESENTATI VE MEYER said he understood the intent behind
Section 18, which is that of asking famly nmenbers to help keep
repeat DW offenders off the road. He said, however, that he
understood Representative Janes's point regarding how hard it
wll be to prove a person know ngly allowed an unlicensed person
to drive. He also acknow edged that in nmany situations
regardi ng chronic drinkers, there are DV el enents invol ved.

REPRESENTATI VE BERKOW TZ, on the point of authorizing or
knowi ngly permtting, asked, if the spouse said "honey, don't
drive," and the person still went out and drove, what nore would
the spouse have to do [under this provision]? Does the spouse
have to physically try to restrain the person from driving?
Does he/she have to call the police? He pointed out that one
conponent of how the crime of enabling materializes is that an
unlicensed driver goes out and drives, but he asked whether, by
sinply saying "don't drive," the defendant who is charged with
enabling has satisfied the requirenent that he/she did not
aut hori ze/allow the unlicensed driver to drive. Wat has to be
done to prevent the individual fromdriving, he asked.

REPRESENTATI VE JAMES pointed out that this exanple could also
apply to a son, daughter, nother, father, neighbor, girlfriend,
or boyfriend; the language in Section 18 is reaching towards a
huge real m of folks.

M5. SEITZ responded that the person who owns or controls the
vehicl e could take the keys away, for exanple.

REPRESENTATI VE BERKOW TZ rebutted that taking the keys away is a
physi cal act. He again asked whether it would suffice as a
defense if the defendant said he/she told the unlicensed driver
not to drive.

M5. SEITZ said that as long as the person is not in fear of
physi cal harm aside fromtaking the keys away, the person could

also park the car elsewhere. She noted that even wthout
Section 18, which refers only to allowing a felony drunk driver
to drive, enabling is still a crine, albeit a m sdeneanor. She

added that she would not want sonmeone wth a felony DW
conviction to drive her vehicle.
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REPRESENTATI VE BERKOW TZ said, "But what would you do to stop
t henf"

M5. SEITZ said she would say "no" and take the keys away, if she
knew about it. She remarked that she had done these things
before, and she likened it to being a designated driver or
taking the keys away froma friend who is too drunk to drive.

Nunber 1460

REPRESENTATI VE BERKOW TZ asked whether, wunder "this" statute,
she would be required to call the police.

M5. SEITZ said she could not address how attorneys would
interpret "knowi ngly allow ng", but that she, personally, would
not have any problem calling the police if a drunk driver drove
of f in her vehicle.

REPRESENTATI VE COGHI LL asked how they <could hold soneone
accountable for control of the vehicle. He also noted that if
forthcom ng anmendnents authorized exceptions, then everyone
woul d want an exception. He acknow edged that current statute
already [creates an assunption of] responsibility, but now, via
Section 18, "heavy duty"” fines will be inposed on people who do
not live up to that responsibility. He wondered how a court
woul d view that for purposes of making a judgnment because it has
not been given any latitude; the language in Section 18 says
"shall" revoke the license and "shall" inpose the fine. He also
noted that conpared to the penalties inposed on the DW
of fender, the penalties inposed on an enabler are significant.
He asked how responsibility would be determ ned, both under
current statute and under Section 18, in cases where the vehicle
has nore than one owner

M5. SEITZ responded that when the vehicle has a single owner
that owner, in addition to being required to have insurance on
the vehicle, has a responsibility to society to ensure that the
vehicle is operated in a safe manner regardless of who is
driving it. She surm sed that these same responsibilities also
apply to all owners of a vehicle when the vehicle has nore than
one owner.

REPRESENTATI VE JAMES opined that if the goal was to stop people
from driving drunk and/or driving without a l|license, Section 18
did not necessarily acconplish this goal because the
circunstances surrounding enabling are going to occur anyway,
regardl ess of the punishnent; the person who owns the vehicle is
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just going to hope and pray that the unlicensed driver doesn't
get caught. She suggested that a person who sinply lets a
person with a past felony DW conviction drive to the store, for
exanple, should not necessarily have the larger penalty as
conpared to the penalty inposed for DW. She offered that
probably everybody has had the experience of dealing with a
famly nmenber or friend who has driven drunk; from her own
experience with her brother-in-law, she noted that her only
recourse was to get out of the way or risk personal injury.

Number 1729

CHAI R ROKEBERG renarked that the |anguage in Section 18 cane as
a reconmrendation from the DU Prevention Task Force. He asked
M. CGuaneli whether anyone had ever been prosecuted under an
"enabl i ng" statute. He opined that nost people don't even know
the enabling statute exists, and he suggested that Section 18
woul d ensure that people becane aware that there is a |aw
agai nst enabl i ng.

MR. GUANELI acknow edged that the enabling statute is not
commonly used because usually when the police have arrested
soneone for driving without a license (DW), they do not
investigate the circunstances further; the crine of DW is
sufficient for an arrest. He said it is the rare circunstance
when [l aw enforcenent] has the know edge that someone else |et
the DW offender drive, or requested it. He noted that as a
prosecutor, he would be nore inclined to prosecute a person who
requested that a person without a license drive, rather than
prosecute the famly nenber after the unlicensed driver sinply
grabbed the keys to car and took off. He said he would never
expect anyone to make affirmative efforts to stop soneone else
from driving, with the exception of perhaps inposing a higher
standard of duty on the parent of a child who does not have a
valid |license but who takes the keys to go driving.

REPRESENTATI VE JAMES related the story of a man who was staying
in her notel; he would go barhopping via taxi because he did not
want to drive while he was drinking. One night, after arriving
back at the notel and after spending noney on taxi fares, he
decided to drive to the store because he needed cigarettes, at
which tinme he got picked up for DW. Al t hough the man was
serious about not driving while he was drinking, because he was
intoxicated by the time he got back to the notel, he had | ost
his sense of judgnent and sinply got behind the wheel of his car
to run a small errand.
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REPRESENTATI VE MEYER renarked that he would support Anendnent 25
because it appeared to himthat the crime of enabling is already
covered by current statute. He added that from his experience
with famlies that have to deal with the problens created by
al coholism the last thing the famly needs is to have to go to
court to prove how they tried to stop soneone from driving
wi thout a license.

Number 1930

CHAIR ROKEBERG said he was maintaining his objection to
Amendnent 25; he said he felt they were sinply [strengthening
current] law via Section 18, and he did not want to l|lose it
al t oget her via an unanended Amendnent 25.

Number 1960

A roll call vote was taken. Representati ves Janmes, Coghill,
Meyer, and Berkowitz voted for Amendnent 25. Representative
Rokeberg voted against it. Therefore, Amendnent 25 passed by a
vote of 4-1.

CHAIR ROKEBERG on the topic of the enabler statute, nade a
notion to adopt [Amendment 39A, 22-LS0046\S. 29, Ford, 3/30/01],
whi ch read:

Page 11, |ine 2:
Del ete "a new subsecti on”
| nsert "new subsecti ons"

Page 11, following line 11:

Insert a new subsection to read:

"(d) The provisions of (c) of this section do
not apply to a person who violates (c) of this section
because another person conmts an act of donestic
vi ol ence. In this subsection, "donestic violence" has
t he neaning given in AS 18. 66.990."

CHAIR ROKEBERG noted that [as witten, Amendnment 39A] is no
| onger necessary [due to the deletion of Section 18 via
Amendment 25], but suggested that they change [the reference to
subsection (d) to reflect subsection (c), and the two references
to subsection (c) to reflect subsection (b)]. He said this
change to Amendnent 39A would give the ANDVSA assistance with
existing law regarding the issue of DV.
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REPRESENTATI VE JAMES, wth regard to the |anguage "because
anot her person commits an act of donestic violence", asked if
[ Amendment 39A] was saying that there first has to have been an
altercation before this exception to the enabler statute would
apply. She remarked that they should give a person who is
feeling threatened by DV the sane defense as would be given to a
person who is already a victimof DV.

M5. SEITZ, on that point, referred to [Amendnent 39B], noting
that it was | anguage proposed by the ANDVSA via [the DOL], which
read [original punctuation provided]:

Add a new section to the bill

*Sec. AS 28.15.281(b) is anended to read:

(b) A person nmay not authorize or know ngly
permt a notor vehicle owned by the person or under
the control of the person to be driven in this state
by a person who is not wvalidly Ilicensed. This
subsection does not apply to a victim of donestic
vi ol ence who authorizes or permts a notor vehicle to
be driven due to fear of the perpetrator of donestic
violence. In this subsection, "donmestic violence" has
t he neaning given in AS 18. 66. 990.

Number 2060

CHAI R ROKEBERG wi t hdrew Anendnent 39A. Chair Rokeberg then made
a notion to adopt Amendnent 39B.

Nunmber 2063
LAUREE HUGONIN, Director, Al aska Network on Donestic Violence

and Sexual Assault (ANDVSA), explained that the ANDVSA initially
had concern that victins of DV would be charged for enabling

under Section 18, which has since been del eted. Upon further
review of the current enabling statute - [AS 28.15.281] - under
[ subsection] (b) a victimof DV could still be charged; for this

reason the ANDVSA reconmrends, via Anmendnent 39B, t hat
[ subsection] (b) be anended to exclude a victimof DV if hel/she
authorizes or permts a vehicle to be driven due to fear of the
per petrator of DV. She added that Anendnent 39B al so specifies
DV to have the neaning given in AS 18.66.990. She agreed with
Representative Janes that often there is not a direct act of DV
for this reason, "fear" of the perpetrator has been included in
Amendnent 39B
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REPRESENTATI VE COGHILL, in reference to |anguage in Anendnent
39B that says "apply to a victim of donestic violence", asked if
there would be difficulty in getting this exception to apply in
cases where DV had not yet occurred; could sinmply the fear of DV
be enough, he wondered, w thout actually having soneone be a
victim of DV under the DV statute, or would sonebody have to
prove that he/she was a victimof DV.

CHAIR ROKEBERG noted that the |anguage in Anendnent 39B woul d
constitute a defense. He asked if the question is whether the
threat of DV constitutes an act of DV under AS 18.66.990.

MR. GUANELI explained that there is a principle under Al aska |aw
called the defense of necessity that says that any crine can be
excused if the reason for conmmtting the crime is to prevent
sonme greater harm or greater wong from occurring. He noted
that the classic exanple is that of a person who breaks into a
cabin in the wilderness, and while this is nornmally considered
the crinme of burglary, if the reason for doing so was to keep
fromfreezing to death at night, then the person is excused. He
added that the offense of enabling is also subject to the
defense of necessity; however, the defense of necessity has to

be proven by the defendant. He used the exanple of a very sick
person who requests that a person known to be without a valid
license drive hinmlher to the doctor/hospital; in this instance,

it can be shown that the person conmtting the crine of enabling
had sufficient reason because he/she was trying to prevent a
greater harm from occurring.

MR.  GUANELI explained that Anendment 39B recognizes a very
narrow cl ass of persons who have been victins of DV, and due to
fear of further violence, they are not required to cone in and
actually prove it; it is enough that there is that history of
Dv. But, to stop all the exceptions from swallow ng the rule,
if a person has never been the victim of DV and uses the excuse
of being afraid of DV, then that person should have the
obligation of comng forward and testifying to that effect to
the jury.

M5. HUGONI N noted that Anendnent 39B puts the exenption at the
| evel of the investigation when the |aw enforcenent officer is
| ooking into the crime; this is where the ANDVSA would like to
see it, rather than at the level of the trial. Law enf or cenent
officers are becomng better trained at recognizing the
princi pal physical aggressor in DV cases, she said, and for this
reason, any concerns regarding charging a victim of DV should be
al | evi at ed.
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Number 2319

CHAIR ROKEBERG asked if there were any objections to Amendnent
39B. There being no objections, Anendnent 39B was adopt ed.

Nunber 2370

CHAIR ROKEBERG nmade a notion to adopt [Anmendnent 16A, 22-
LS0046\ S. 8, Ford, 3/21/01]. [ Amrendnent 16A is provided at the
end of the final section of mnutes for this date for HB 4.] He
went on to say that a substantial portion of [Amendnent 16A] is
mrroring effects - when provisions of CSHB 4(TRA) altered AS
28.35.030 with regard to vehicle forfeiture, another statute, AS
28.35.032, should have also been altered. He added that AS
28.35.032 relates to refusal to take a chemical test - a
breat hal yzer - for bl ood al cohol concentration (BAC) |evel.

REPRESENTATI VE BERKOW TZ noted that previously there had been
super cedi ng anendnents.

CHAIR ROKEBERG confirmed that there were sone sections of
[ Arendnent 16A] that had already been addressed, and he
mentioned that there were other sections that mght need
al teration.

TAPE 01-49, SIDE B
Nunmber 2456

MKE FORD, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency, said
that [Anmendnent 16A] does several things. The primary changes
are in the areas of inpoundnent of notor vehicles and forfeiture
of notor vehicles, and other changes are intended to conformto
changes made via adoption of CSHB 4(TRA).

CHAI R ROKEBERG renarked that [Anmendnent 16A] woul d nake changes
allowing the state's vehicle forfeiture procedure to mrror rmuch
of what occurs in the nmunicipalities of Anchorage and Fairbanks
regarding vehicle forfeiture via a civil adm ni strative
proceedi ng; these changes Ilower the fiscal note by about
$300, 000.

MR. FORD said that the first portions of [Amendnment 16A] would
add a new section to CSHB 4(TRA) that deals wth what happens
when a person is before the court - after arrest - for DW. The
court would be allowed to inpose sone additional conditions of
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rel ease, primarily relating to a vehicle that has been

i npounded. This is ained at ensuring that the vehicle returns
to the jurisdiction of the court so that it can be forfeited if
that proves necessary. He confirned that this would be

acconpl i shed by establishing a return bond.

MR. FORD referred to page 4, lines 3-6 [of Anendnent 16A], and
said this was a fix that would allow the permanent revocation of
driver's license to take effect; it elimnates a conflict in
CSHB 4(TRA). He added, however, that he believed this portion
was al ready addressed via the adoption of a previous anendnent.
He then referred to the next section on page 4 of [Amendnent
16A] and said these areas affect what happens to a person after
he/she is arrested and convicted of DW, and involve renoving
provisions that allow the court to forfeit a vehicle and
replacing them with provisions that say the court shall inpound
and shall forfeit a vehicle if the conviction is for a second or
subsequent of f ense. He confirnmed that for a first offense the
vehicle "shall" be inpounded and "may" be forfeited. To recap,
for all offenses there are 30-day inpoundnent provisions; for
first-tinme offenses, forfeiture is discretionary. He added that
there are also provisions that protect the rights of co-owners,
which can include the use of a |limted |license and/or limted
registration, and the rights of owners of vehicles whose
vehicles were used in the DW offense. He noted that there are
al so provisions for use of return bonds included in this section
of [Amendment 16A].

Nunber 2245

MR. FORD noted that the portion of [Anendnent 16A] on page 5,
lines 22-28, had already been addressed by adopting Anendnent
12. He added that sone of the provisions in [Anendnent 16A] are
i ncl uded because all of the other amendnents stand al one: there
are sonme duplicate provisions regarding felony DW provisions,
which take up a nunber of the pages in [Anmendnent 16A]; there
are also duplicate provisions regarding what the court would do
in case of felony DW. He noted that the refusal provisions are
brought into conpliance per the instructions he was given to

treat refusal and DW in the sanme nanner. Thus if a person is
convicted of refusal as opposed to DW, the person suffers the
sanme consequences. He explained that it is not possible to

sinply say in statute that the penalties for refusal are the
sane as those for DW because the two are separate provisions in
statute. They are separate offenses and not identical; hence,
per the drafting manual, when one provision is changed, the
| anguage has to be made consistent in each separate provision
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MR. FORD referred to page 11 - starting on line 29 of [Amendnent

16A] - and said this provision requires the court to order
surrender of the registration plates. Thus, not only does a
person |l ose his/her license and registration, but the "plates"

for the vehicle are al so taken away.

CHAI R ROKEBERG not ed that another anendnent addresses i npoundi ng
the plates. He asked whether there would be any inconsistencies
between the two amendnents, of if it would be possible to sinply
conformthe two anmendnents |ater.

MR. FORD said he had assunmed that the conmttee would give him
perm ssion to make conform ng changes, and he noted that
al though he has not had an opportunity to conpare the two
anendnents, he did not think there would be any conflicts.

REPRESENTATI VE JAMES asked what happens when the registration is
revoked on a vehicle that has a lien hol der.

MR. FORD responded that no one's property rights are being taken
away; the lien holder wll still have an interest in the
vehi cl e. He nentioned that there are provisions that would
protect lien holders, even in cases of vehicle forfeiture.

CHAI R ROKEBERG added that the lien holder has different forns of
recourse depending on what the crinme and acconpanying penalties
are.

Number 1950

CHAI R ROKEBERG nmade a notion to anend [ Anendnent 16A] on page 9,
line 10, such that "$2,000" would be changed to "$10,000".
There being no objection, the anmendnent to [Amendnent 16A] was
adopt ed.

MR, FORD referred to Section 53 on page 12 of [Amendnent 16A]
and said this was the inmpoundnment provision. He expl ai ned that
a notor vehicle, aircraft, or watercraft can be inpounded and
held for up to two days - unless the court orders a continuation
of the inmpoundnent - if the inpoundnent is incident to a valid
arrest. He added that if the person is convicted of either DW
or refusal, the court has to order inpoundnent for a period of
at | east 30 days.

CHAI R ROKEBERG asked whether soneone convicted of, or arrested
for, inmpairnment - wherein the BAC level is less than .08 - could
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al so have his/her vehicle inpounded. He said his concern is
that there is a provision in this portion of [Anmendnent 16A]
that requires that inpoundnent costs be waived or refunded if
the person is not convicted under [AS 28. 35.030].

MR. FORD assured the commttee that DW includes driving with a
BAC | evel above .01 and/or wunder the influence of controlled
substances, and therefore a violation of the inpairnent statute
would still be considered a violation of [AS 28.35.030]. He
next pointed out that other sections of [Arendnent 16A] attenpt
to provide for what happens when a person's vehicle is inpounded
- such as how a person can reclaim a vehicle, what happens to
vehicles that are not reclained, and proper handling of vehicles
that are inpounded.

REPRESENTATI VE MEYER agreed that vehicle forfeiture for second-
time offenses is a policy call. He offered that the vehicle
forfeiture program should pay for itself through sale of the
vehi cl es.

CHAIR ROKEBERG clarified that prior testinony indicated nany
forfeited vehicles are kept for use by |aw enforcenent, although
he surm sed that there would be a positive inpact on the fisca
not e. He nentioned that there are concerns regarding property
rights of co-owners and |ien hol ders. In defense of mrroring
the vehicle forfeiture proceeding with that of the Anchorage and
Fai rbanks nunicipalities, he said that the reginme in [Arendnent
16A] has been proven to work; in this way, vehicle forfeiture
will occur as a result of a civil action instead of a crimna
action, which should significantly lower the fiscal note, by
over $300, 000.

Number 1650

REPRESENTATI VE JAMES nentioned that she thought the proceeds of
vehicle forfeiture should be appropriated by the |egislature
before being distributed; anytine sonething of value is taken
in, it should be reflected in the budget process.

CHAI R ROKEBERG suggested that by adopting [Anmendnent 16A], a
fiscal note could be devel oped that would reflect cost savings.
He mentioned an administrative fee of $160 and return bonds from
$500 to $2,000, both of which will help the vehicle forfeiture
program be self-financed as it was designed to be. He added
that many organizations across the state, including Mothers
Against Drunk Driving (MADD), strongly support forfeiture
provi si ons.
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REPRESENTATI VE JAMES renarked again that there is still a need
to account for proceeds from vehicle forfeiture; she did not
want |aw enforcenent to retain [or sell] vehicles wthout
i ndicating the [expenses or savings] to the agency.

CHAIR ROKEBERG nentioned that in response to previous
di scussion, there are also provisions that will nmake it easier
and | ess expensive for |law enforcenent agencies in the rural
areas to dispose of forfeited vehicles.

REPRESENTATI VE BERKOW TZ commented that a nunber of years ago
Cordova had a big problem regarding disposition of forfeited
vehicles. On the point of mandatory vehicle forfeiture, he said
he has concerns; as a general policy consideration, he said
vehicle forfeiture ought to be discretionary.

CHAI R ROKEBERG commented that a forthcom ng anendnent woul d nmake
i mpoundnent for a second offense discretionary.

Nunmber 1506

REPRESENTATI VE BERKOW TZ drew attention to page 1, line 9, of
[ Avendnment 16A], and said that this |anguage was nmandating
vehicle forfeiture for an FTA - failure to appear. He said he

could think of many reasons why the state mght not want to
forfeit a vehicle, and although the language is very clean,
discretion is being taken away wth regard to vehicle
forfeiture.

CHAI R ROKEBERG responded that he did not think that was the
case, particularly if discretion for inpoundnent on the second
of fense is placed back in [CSHB 4(TRA)]

MR. FORD acknow edged that this is a mjor question for the

comittee: exactly how nuch |eeway does the commttee want to
give the court? As it stands now, the court has the option of
forfeiting or not forfeiting. [ Anendment 16A] restricts that
di scretion considerably and says, "You will forfeit on a second
or subsequent offense. And you wll inmpound on a first
of fense. "

REPRESENTATI VE BERKOW TZ poi nted out that although on sonme |evel
discretion lies wth the court, it also lies wth the
prosecutor, who can say, "W don't want to forfeit this vehicle;
t hanks, but no thanks."
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CHAI R ROKEBERG rem nded the commttee that this is the fashion
in which vehicle forfeiture has been handled in Anchorage for
sone time, without any difficulties; it is a proven system

REPRESENTATI VE BERKOW TZ argued that in the context of a case,
it gives the state a |lot of leverage to be able to say it is
going to forfeit a person's vehicle if that person does not
"deal ." And al though the therapeutic court has an "override,"
it is a pilot programthat is not available to everybody. From
the prosecutor's perspective, he added, the nore "tools" there
are in the "tool bag," the better it is for rapid disposition of
cases, and vehicle forfeiture provides a huge handl e.

CHAIR ROKEBERG said that although he did not disagree wth
Representati ve Berkowi tz's poi nt's, he was striving for
consistency with regard to how vehicle forfeiture is done in
Anchorage and Fai rbanks at the rmunicipal |evel.

REPRESENTATI VE MEYER concurred that vehicle forfeiture is a
powerful tool. On the point of forfeiting "clunkers,"” he
commented that it balances out when the nmunicipality forfeits a
Mer cedes.

CHAI R ROKEBERG remarked that according to his research coupled
wi th what he has heard at prior neetings, including what he has
been hearing from prosecutors, vehicle forfeiture gets the
attention of DW offenders.

Number 1350

REPRESENTATI VE BERKOW TZ countered that for him this is one of
the "rubs" with how governnent operates:

What we tend to do in the legislature is inpose
requirenents on the folks in the field. W say "this
is what you shall do,” and when we do that, we
W thdraw their ability to exercise discretion. And at
sone point, we need to trust the people who are
actually executing the laws to enploy their own

di scretion to cone up with the best result. And when
we say, "You wll forfeit a vehicle,” what we're
telling the folks in the field is: "W're not giving

you any discretion.”
CHAI R ROKEBERG responded by saying there is a feeling anong the

prosecutors with whom he has talked that the statutory m ninmum
[ penalty] established by the legislature beconmes the default-
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basis for the decision by the court. Thus if courts are given
100 percent discretion, they will not be forfeiting vehicles.

REPRESENTATI VE JAMES commented that she thinks there are a |ot
of instances in existing law where there is a presunption of
sentence, and many sentences have been applied that ought not to
have been appli ed.

REPRESENTATI VE BERKOW TZ, on the point of nmandating vehicle
forfeiture for FTA, asked if any constitutional problenms m ght
arise for inposing penalties that are disproportionate to the
offense, such as forfeiting both the vehicle and the return
bond.

MR. FORD acknow edged that the state cannot acquire property
through civil forfeiture when it is owned by an innocent third
party, and that the courts have criticized the practice of
i npoundnent for punitive reasons rather than public safety
reasons.

REPRESENTATI VE BERKON TZ pointed out that [Section 4 of
Amendnent 16A] mandates not only forfeiture of the return bond,
but also forfeiture of the vehicle as a punitive neasure.

MR. FORD concurred with that interpretation.
Nunmber 1102

CHAIR ROKEBERG, in response to Representative Berkow tz, noted
for the record that severability is inplicit by statute. He
asked whether it would be feasible to nodify the FTA provision.

MR. FORD noted that the FTA provision was patterned after the
Muni ci pality of Anchorage's provision, and he did not know
whet her there has been any litigation on this provision to date.

REPRESENTATI VE MEYER renmarked that the nunicipal ordinance has
been in effect since 1995, and he surm sed that litigation would
have occurred by now, if ever.

MR. FORD, in response to questions, said that the provision sets
conditions of release; therefore, the decision by the court to
forfeit the interest in the vehicle can be appeal ed.

REPRESENTATI VE BERKOW TZ noted that under the provisions

outlined in [Amendnent 16A], the forfeiture of the vehicle for
FTA is part of a civil proceeding, yet FTA itself can be
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considered a crimnal offense; since one of the effects of
maki ng vehicle forfeiture a civil proceeding is to renove the
public defender from the process, he asked how soneone would
nove to get his/her vehicle back in a situation in which the
civil proceeding is tied to a crimnal proceeding.

MR. FORD offered that the person is still entitled to notice and
hearing before the wvehicle is actually forfeited. He
acknowl edged, however, that the |anguage in Amendnent 16A does
not appear to give the person any | eeway.

REPRESENTATI VE JAMES nade a notion to recess the hearing on [HB
4 in order to take up HB 177. [ The hearing on HB 4 was
recessed until later in the neeting, with Anendnent 16A, as
anmended once, still pending.]

CHAI R ROKEBERG called for a recess at 12:40 p.m He called the
meeting back to order at 1:20 p. m

HB 177 - CAMPAI GN FI NANCE: CONTRI B/ DI SCLOS/ GROUPS

Nunmber 0859

CHAI R ROKEBERG announced the next order of business, HOUSE BILL
NO. 177, "An Act placing certain special interest organizations
within the definition of 'group’ for purposes of Alaska's
canpai gn finance statutes; providing a contingent anendment to
take effect in case subjecting these organizations to all of the
statutory requirenents pertaining to groups is held by a court
to be unconstitutional; requiring certain organizations to
di scl ose contributions nmade to them and expenditures nade by
them requiring disclosure of the true source of canpaign
contributions; and providing for an effective date.” [ CSHB
177(STA) was before the conmttee.]

[ Because of their length, the anendnents to CSHB 177(STA) that
were discussed during the neeting are found at the end of the
m nutes for HB 177.]

Nunber 0826

REPRESENTATI VE BERKOW TZ said he had two anendnents to offer,
whi ch were being copied and distributed to nenbers.

CHAI R ROKEBERG noted that the commttee had taken testinony in
the public hearing of HB 177 [held on 3/30/01].
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Nunmber 0802

REPRESENTATI VE BERKOW TZ expl ai ned that Amendnent 2 [which was
di scussed first] would nmake canpaign finance laws apply to
issues and initiatives, in addition to candi dates. He added
right wupfront that that would be wunconstitutional, but he
pointed out that the fact that things have been unconstitutional
has not barred the legislature from trying to set policy in
other directions. He said that the reason it wuld be
unconstitutional was because the [U S.] Suprene Court said that
there is nothing to be corrupted within an issue or initiative,
unli ke with a candi date who receives large suns of noney from an
i ndi vidual and thereby becones unduly swayed. Representati ve
Berkowitz added that he thinks the reality of politics is such
that issues and individuals associated with issues can be
tainted by large suns of nobney coming to those issues. He
posited that current |law was unconstitutional, and one way to
get the [U. S.] Suprene Court to revisit and reassess issues in
light of new political realities is to "push the envelope" a
little bit. He added that he thought the envel ope should be
pushed by saying rules that apply to individuals should also
apply to issues.

Nunber 0669
REPRESENTATI VE JAMES responded that she tended to agree in sone

ways Wwth Representative Berkowitz on this issue, but she
di sagreed with the prem se that the reason for having canpaign

finance reform and nonetary limts was because a legislator's
vote could be bought. She said that she believed the only issue
addressed by canpaign finance rules was the public's right to
know. She said she agreed that with regard to issues and
initiatives, the noney that is spent getting the nmessage out to
the people is persuasive. And the nore noney spent on the

nessage, the nore persuasive it can be. Further, [the nessage]
is not always a full picture of the issue.

REPRESENTATI VE JAMES added that having said this, she tends to
agree that wherever there is noney involved in affecting policy
in the state, either by law or by choice, the public has a right
to know whose noney is involved. She said that was the goal of
HB 177. She added that she thinks now is not the time to do
what Anmendnent 2 proposes because there is not sufficient tine
for discussion of this conplicated issue. She noted that she
would be willing to address that particular issue at sonme point
because she believes that policy-making initiatives and issues
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are being bought and paid for wthout public awareness of the
source of the funds.

REPRESENTATI VE BERKOW TZ noted that in Alaska, a lot of tinme was
spent worrying about the effect of "outside noney," particularly
on wildlife initiatives. He said that rather than limt who can
bring forth certain types of initiatives, his antidote would be
to ban outside noney. Wth regard to outside noney, an
individual's canpaign is limted to $3,000; he said he thought
that something simlar could be done with regard to initiatives.

Number 0490

REPRESENTATI VE JAMES sai d she disagreed that that approach woul d
be unconstitutional, so long as it was schedul ed correctly.

REPRESENTATI VE BERKOWN TZ conmented that he was not speaking
against his own anendnent but was instead saying that [the

| egi slature] could still have a lot of discussion on the subject
enconpassed by it. He said he was wusing the opportunity
presented by having canpaign finance legislation before the
commttee to have some of this discussion. He added that he

m ght offer an anendnent during the House floor session that
woul d specifically address outside noney for initiatives and
i ssues.

Number 0440

REPRESENTATI VE BERKOW TZ made a notion to adopt Anmendnent 2,
[ 22-LS0406\ S. 1, Kurtz, 3/30/01]. [ Anendment 2 is provided at
the end of the mnutes on HB 177.]

Number 0438

CHAI R ROKEBERG obj ect ed. He said that per the advice of
commttee counsel, he wuld find it troubling to vote for
sonething that would be unconstitutional at this juncture. In

addition, he said he thought the sponsor of HB 177 would be
reluctant to accept Amendnent 2 because it would broaden the
scope, and it was not the sponsor's intent to speak to this
i ssue. He added, however, that while he agreed with both
Representative Janes and Representative Berkowitz that this was
an issue worthy of discussion, the I|ateness of the hour
precl uded further discussion.

Nunmber 0365
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A roll call vote was taken. Representative Berkowitz voted for
Amendment 2. Representatives Janes, Coghill, Meyer, and
Rokeberg voted against it. Therefore, Amendnment 2 failed by a
vote of 1-4.

Nunmber 0361

REPRESENTATI VE BERKOW TZ nmade a notion to adopt Amendnent 1,
[ 22-LS0406\ S. 2, Kurtz, 3/31/01] [Anendnent 1 is provided at the
end of the mnutes on HB 177.]

Number 0359
CHAI R ROKEBERG obj ect ed.

REPRESENTATI VE BERKOW TZ explained that Amendnent 1 would
i ncrease the penalties for violators of canpaign finance | aws.

CHAI R ROKEBERG di sagreed with Anendnent 1 based on the peculiar
conplexities of the [canpaign finance] |aws, which he said he
thinks are in large part a barrier to candidate recruitnent.
[ The canpaign finance |laws] are so easy to run afoul of because
they are entirely too conpl ex. In addition, he said he did not
think the new electronic format was user-friendly whatsoever.
The potential for making errors and not being in conpliance with
the I aw was overwhelmng at this juncture. He added that if the
whol e context of the reporting requirenments could be sinplified,
then he mght be nore willing to ook at an increase in fines,
and even increasing [violations] up to a felony |evel. But
given the current flux of canmpaign finance |laws, he said he
thought it was inappropriate [to increase fines at this tinge].
He added, as an exanple, that current disclosure provisions
subject a person to penalties if he or she, through an
oversight, neglects to disclose financial |osses from securities
held in a personal portfolio.

REPRESENTATI VE JAMES agreed that reporting requirenents do pose
a deterrent to running for office. Many first-time candi dates
violate canpaign finance laws in ignorance; she added, though,
that ignorance is no excuse because a candidate is required to
read the entire canpaign finance law. She said she did not have
any pat answers on how to nmake the [disclosure provisions] |ess
cunbersone and easier for people to understand, or, also, howto
encourage other people to run for the |egislature. She added
that she would like to "open the door" in order to find people
to serve [in the |egislature].
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Nunber 0110

REPRESENTATI VE MEYER added that due to the «current stiff
penal ties, he had contacted the Al aska Public O fices Comm ssion
(APQOC) frequently during the course of his canpaign, and that
[ Avendnment 1] would make the situation worse because a person
could potentially be a felon. He said he agreed that nost
peopl e wouldn't even attenpt to run for office [because of the
conplexity of current canpaign finance laws], and if penalties
are increased, then those who do run for office would be
conferring with the APCC before every nove.

CHAIR ROKEBERG asked if Amendment 1 was an "incunbent-
protection” amendnent.

REPRESENTATI VE BERKOW TZ responded that he did not think
Amendnent 1 put candidates at risk. He said what he had in mnd
were "operatives who know how to circunvent the system and do
so wth little risk of any penalty.”

CHAI R ROKEBERG countered that by "casting the net" in the way
that Amendnent 1 was drafted, he took it to nmean that everyone
woul d be "underneath that unbrella.” He asked Representative
Berkowitz if this was correct.

REPRESENTATI VE BERKOW TZ responded that yes, everyone would be
under that unbrella, and he noted that he, too, called the APCC
all the tine to ask questions.

TAPE 01-50, SIDE A
Number 0001

CHAI R ROKEBERG conmented that [new candi dates] would not have
the education and experience of reading the canpaign finance
| aws year after year as [incunbents] have, and thus it would be
a problem[for new candi dates].

REPRESENTATI VE BERKOW TZ countered that as he said before, there
are people out there who know how to go around the rules.

CHAIR ROKEBERG said he was maintaining his objection to
Amendnment 1, and asked if Representative Berkowitz would
wi t hdraw Amendnent 1.

REPRESENTATI VE BERKOW TZ said he was maintaining his offer of
Amendnent 1.
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Number 0045

A roll call vote was taken. Representative Berkowitz voted for
Amendnent 1. Representatives Coghill, Meyer, Janes, and Rokeberg
voted against it. Therefore, Amendnent 1 failed by a vote of 1-
4.

Number 0066

REPRESENTATI VE JAMES noved to report CSHB 177(STA) out of
commttee with individual recomendations and the acconpanying
fiscal note. There being no objection, CSHB 177(STA) was
reported fromthe House Judiciary Standing Committee.

AMENDMENTS

The follow ng anendnments to CSHB 177(STA) were discussed during
t he heari ng.

Amendnent 2 [22-LS0406\S.1, Kurtz, 3/30/01] (discussed first;
not adopt ed)

Page 1, line 2, followi ng "statutes;":
| nsert "appl yi ng certain canpai gn finance
restrictions to ballot propositions and questions;"”

Page 2, following line 5:

Insert a new bill section to read:

"* Sec. 3. AS 15.13.040(d) is anended to read:

(d) Every individual, person, or group nmeking a
contribution or expenditure shall make a full report,
upon a form prescribed by the comm ssion, of

(1) contributions nmade to a candidate or
group and expenditures nmade on behalf of a candidate
or group

(A) as soon as the total contributions and
expenditures to that candidate or group reaches $500
in a year; and

(B) for all subsequent contributions and
expenditures to that candidate or group in a year
whenever the total contributions and expenditures to
that candidate or group that have not been reported
under this paragraph reaches $500;

(2) [ UNLESS EXEMPTED FROM REPORTI NG BY (h)
OF THIS SECTION,] any expenditure whatsoever for
advertising in newspapers or other periodicals, on
radio, or on television; or, for the publication,
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distribution, or circulation of brochures, flyers, or
ot her canpaign nmaterial for any candidate or ballot
proposition or question.”

Renunber the followi ng bill section accordingly.

Page 2, following |line 30:

Insert new bill sections to read:
"* Sec. 5. AS 15.56.014(a) is anended to read:
(a) A person conmmts the crime of canpaign
m sconduct in the second degree if the person
(1) knowi ngly circulates or has witten,
printed or circulated a letter, circul ar, or

publication relating to an election, to a candi date at
an election, or an election proposition or question
wi t hout the name and address of the author appearing
on its face;

(2) [ EXCEPT AS PROVI DED BY
AS 15.13.090(b),] knowingly prints or publishes an
advertisenment, billboard, placard, poster, handbill,
paid-for television or radio announcenent, or other
conmmuni cation intended to influence the election of a
candidate or outcone of a ballot proposition or
guestion wi thout the words "paid for by" followed by
the nanme and address of the candidate, group, or
i ndi vi dual paying for the advertising or conmunication
and, if a candidate or group, with the nane of the
canpai gn chair;

(3) knowi ngly wites or prints and
circulates, or has witten, printed and circulated, a
letter, circul ar, bill, pl acard, poster, or
advertisenent in a newspaper, on radio or television

(A containing false factual information

relating to a candidate for an el ection;
(B) that the person knows to be false; and
(C© that would provoke a reasonabl e person
under the circunstances to a breach of the peace or
that a reasonabl e person would construe as danmaging to
the candidate's reputation for honesty, integrity, or
the candidate's qualifications to serve if elected to
of fice.
* Sec. 6. AS 15.13.010(d), 15. 13. 040( h),
15. 13. 065(c), 15.13.084(1), 15. 13. 090( b) , and
15.13. 140 are repeal ed.”
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Amendnent 1 [22-LS0406\S. 2, Kurtz, 3/31/01] (discussed last; not
adopt ed)

Page 1, line 1, followng "Act":

I nsert "increasing the civil penalties and
anending the crimnal penalties for violation of
Al aska' s canpai gn finance statutes;"”

Page 2, following line 5:

Insert a new bill section to read:

"* Sec. 3. AS 15.13.390(a) is anended to read:

(a) A person who fails to register when required
by AS 15.13.050(a) or who fails to file a properly
conpleted and certified report wthin the tine
required by AS 15.13.040(d) - (f), 15.13.060(b) - (d),
15.13.080(c), 15.13.110(a)(1), (3), or (4), (e), or
(f) is subject to a civil penalty of not nore than
$100 [$50] a day for each day the delinquency
continues as determ ned by the commission subject to
right of appeal to the superior court. A person who
fails to file a properly conpleted and certified
report within the time required by AS 15.13.110(a)(2)
or 15.13.110(b) is subject to a civil penalty of not
nore than $1000 [$500] a day for each day the
del i nquency continues as determ ned by the conm ssion
subject to right of appeal to the superior court. A
person who violates a provision of this chapter,
except a provision requiring registration or filing of
a report within a tinme required as otherw se specified
in this section, is subject to a civil penalty of not
nore than $100 [$50] a day for each day the violation
continues as determned by the conm ssion, subject to
right of appeal to the superior court. An affidavit
stating facts in mtigation my be submtted to the
comm ssion by a person against whoma civil penalty is
assessed. However, the inposition of the penalties
prescribed in this section or in AS 15.13.380 does not
excuse that person from registering or filing reports
required by this chapter.”

Renunber the followi ng bill section accordingly.

Page 2, following |line 30:
Insert new bill sections to read:
"* Sec. 5. AS 15.56.012(c) is anended to read:
(c) Canpaign msconduct in the first degree is a
class C felony [CLASS A M SDEMEANCR] .
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* Sec. 6. AS 15.56.014(c) is anended to read:
(c) Campaign msconduct in the second degree is
a class A [CLASS B] m sdeneanor.
* Sec. 7. AS 15.56.016(b) is anended to read:
(b) Canpai gn msconduct in the third degree is a
cl ass B m sdeneanor [VI OLATION."

[ End of proposed anendnments to CSHB 177(STA); CSHB 177(STA) was
reported out of conmttee.]

HB 179 - OFFENSES RELATI NG TO UNDERAGE DRI NKI NG

[ Contains brief references to SB 105 and HB 4 regarding | oss and
allocation of an offender's permanent fund dividend (PFD) for
certain offenses.]

Number 0129

CHAI R ROKEBERG announced the next order of business, HOUSE BILL
NO. 179, "An Act relating to wunderage drinking and drug
of fenses; and providing for an effective date." He noted that
he woul d reopen public testinony.

[ Because of its length, Amendnent 1, which was discussed and
adopted during the neeting, is found at the end of the mnutes
for HB 179. Shorter anmendnents are included in the main text.]

CHAIR ROKEBERG called an at-ease at 1:39 p.m He called the
meeting back to order at 1:42 p.m

CHAIR ROKEBERG asked M. (Guaneli to explain Amendnent 1.
[ Amendment 1 is provided with original punctuation at the end of
the m nutes on HB 179.]

Nunber 0196
DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Lega

Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), advised nenbers that the admnistration originally had

proposed an underage-drinking bill; although [HB 179] adopted
many of the adm nistration's proposals, it didn't adopt sone
significant parts. Therefore, Anmendnment 1 goes back to the

adm ni stration's proposal.
MR, GUANELI referred to a chart [in packets], noting that

originally proposed was a graduated systemin which a first-tine
of fender would be subject to certain penalties, a second-tine
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of fender would be subject to nore, and so on. One goal, at
|l east for the first offense, was to try to elimnate costs by
elimnating the right to a jury trial or to a public defender.
Toward that end, proposed in the first colum of the chart under
first offense, is sinply a fine [$600], all suspended, so that
the anount at stake doesn't trigger a jury trial; no jail tine
is available, so that it isn't technically classified as a
“crime"; and no license revocation or community work service
(CW5) is available, which the courts have held would trigger a
right to a jury trial and a right to counsel, which drive up
costs for first-time offenders.

MR. GUANELI suggested that nobst [of these offenders] nerely need
education on the effects of alcohol, with the hope that the
person wll never re-offend. Therefore, all the functions
relating to a crimnal case, including a jury trial and
attorneys, may not be necessary.

Number 0375

MR. GUANELI referred to the bottom section of the chart. He
enphasi zed the inportance of referral to the Juvenile Al cohol
Safety Action Program (JASAP), whether for first-tinme offenders,

second-time offenders, or third offenders. He expressed the
belief is that all of the other options - including fines, jail

revocation of licenses, or CA5 - won't be nearly as effective as
having those options plus sone form of screening as well as

educati on or treatnent.

MR, GUANELI, still referring to the chart, addressed the second
of fense, for which nore is at stake in ternms of noney [$1, 000
with up to half suspended]. He pointed out that although jail
still isn't available, license revocation is, but only if the

person doesn't conplete the treatnment or the nmandated 48 hours
of CW&.

Nunber 0464

MR. GUANELI pointed out that soneone with a third offense
probably exhibits signs of alcohol dependence. As with drunk
driving, for each tinme a person is caught, the person likely
commts the offense numerous tines. He said for third-tine

of fenders under age 18, it is felt by juvenile justice officials
that sending the person to the juvenile justice system is
valuable; it could be formally going to juvenile court or going
through the so-called informal adjustnent process, in which a
probation officer enters into a probationary agreenent [with the
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of f ender] . This would allow nore supervision and nore program
opportunities.

MR. GUANELI addressed [third-tinme offenders] ages 18 and ol der,
noting that the options are nore limted. Therefore, it will be
left up to a district court judge, who will have the full range
of penalties, including a fine [up to $1,000, all of which can
be suspended, according to the chart]; jail time, if appropriate
[up to 90 days, all of which can be suspended, according to the
chart]; six nmonths' I|icense revocation upon conviction, and siX
nore nonths' revocation if treatnment isn't conpleted; as well as
96 hours of CWS.

MR. GUANELI said, in a nutshell, the proposal is for a graduated

set of penalties, with the JASAP referral, screening, and
treatment, which the offender nust pay for, at each stage. He
enphasi zed that the commttee nust decide to what extent the
JASAP w Il be used, which wll involve cost. He restated the

inmportance of the treatnent alternative in order to have a
successful program

MR. GUANELI offered to discuss the issue of wiping the slate
cl ean. He asked that any questions about treatnent, including
both programmatic and budgetary aspects, be addressed to the
officials from the Departnent of Health and Social Services
(DHSS) .

Number 0684

MARY MARSHBURN, Director, D vision of Mtor Vehicles (DW),
Departnent of Adm nistration, testified via tel econference. In
answer to a question by Chair Rokeberg, she specified that there
were 4,737 violations by people under the age of 21 in the

cal endar year 2000. In response to a question by Representative
Janmes, she said those were for mnor consum ng and possessing,
but not for drug use, fraudulent use of a driver's |license,

"zero tolerance,” or DW (driving while intoxicated).

Nunmber 0734

REPRESENTATI VE BERKOW TZ requested confirnmati on whether soneone
who was underage and [charged with] DW would also be charged

W th m nor consum ng.

MR. GUANELI answered, "In all 1likelihood, we would charge both,
but the nobst common disposition in those cases is there's a plea

HOUSE JUD COW TTEE - 36- March 31, 2001



to the drunk-driving charge and a dismssal of the mnor-
consunm ng charge.”

CHAI R ROKEBERG suggested that is because there is a revocation
anyway for the [DW].

MR. GUANELI said right now there is a $300 maximum fine for
m nor consuming; for drunk driving, however, it goes up to
$5, 000, potentially, and there is jail tine.

Number 0807

MR. GUANELI, in response to Chair Rokeberg's nention of w ping
the slate clean, said hundreds or perhaps thousands of persons
under the age of 21 have prior convictions for mnor consum ng
under current |aw. Because of the way the law is structured,
and because of the way that the suprene court has inplenented
the law, those persons were convicted without the right to a
jury trial or counsel. In Alaska |law, he reported, a couple of
cases - one from the suprene court and one from the court of
appeals - say that if there is a conviction when a person didn't
have the right to a jury trial or to counsel, that conviction
cannot be wused as a basis for enhancing a future penalty;
therefore, it cannot be used as the person's first offense under
a third-tine-offender-type situation.

CHAI R ROKEBERG asked M. Guaneli to provide a nenorandum to the
commttee later, with a case citation.

MR. GUANELI agreed to do so. He continued, pointing out that if
a new system is created for the first, second, and third
of fenses, none of those past convictions can be relied upon.

That is why he uses the phrase "wipe the slate clean": al |
offenders will have to treated as first-tine offenders under the
new system He enphasized that having alcohol screening and
treatment will be even nore inportant, because starting now, a
|l ot of so-called first-tinme offenders will actually be second-

or third-tinme offenders.

Nunber 0944

REPRESENTATI VE JAMES said a huge nunber of adults convicted of
DW don't re-offend. She inquired about statistics on whether

underage DW of fenders of fend agai n.

MR. GUANELI suggested it would be good to get statistics from
the DW on the nunber of second-tinme mnor-consum ng offenses
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that occur each year [Ms. Marshburn provided statistics later].
He recalled, from looking at statistics, that every year there
are roughly 5,000 total offenders, wth about 1,000 being
second-time offenders and nmuch fewer being third-tine offenders.
In response to a suggestion by Representative Janes that it is
probably about the sanme rate, he agreed that the connection
coul d be made.

Nunber 1029

REPRESENTATI VE BERKOW TZ asked what the objective is with HB
179.

CHAI R ROKEBERG st at ed:

W're trying to dissuade juveniles from consum ng
alcohol. | take it as a matter of public policy. And
it's up to this commttee to figure out what the best
way to do that is. Hi storically, we had the "Use it,
Lose It" provisions for revocation that sinplified
matters and decreased the cost.

CHAI R ROKEBERG told nenbers he hoped they had all had a chance
to read the executive summary of C & S Managenent Associ ates

whi ch addresses sone of the problens in the state. [Provided in
packets was page 83, "VI. Substance Abuse Treatnent Resources
for Mnors."] He said the question is how to make a transition
from the current wunconstitutional N ederneyer nethodology of
"Use it, Lose It" to a new statute without losing credibility
with the youth of the state. He suggested the need, however, to
make a strong enough statenent that it gets the attention of the
youth of the state.

Nunber 1130

REPRESENTATI VE BERKOWN TZ said "Use it, Lose It" can't be used
wth a driver's license, but perhaps could be used with the
[ permanent fund] dividend (PFD).

CHAIR ROKEBERG said he didn't see why not, if it is
crimnalized. He noted that pending legislation - SB 105 -
woul d have a simlar inpact.

Number 1170
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M5. MARSHBURN spoke up to offer statistics. She said for the
year 2000, there were 2,700 first-tinme offenders, 900 second-
time offenders, and 1,000 "third and up."

REPRESENTATI VE JAMES conmented that she doesn't believe these
young people are thinking as seriously about it upon the first
of fense, in conparison to adults.

REPRESENTATI VE BERKOW TZ suggested the inplication that "Use it,
Lose It" wasn't having a serious inpact, either.

Nunber 1220

CHAI R ROKEBERG referred to his nention at an earlier hearing of
a 130 percent increase since inplementation of "Use it, Lose
It." He suggested testinony would be m xed about how effective
it is. He noted that at a prior neeting, M. Mlton [from the
Fai r banks Al cohol Safety Action Program (FASAP)] had testified
that he believed it was effective, as far as it went; however
[M. Melton] is limted in the tools he uses.

MR.  GUANELI responded that wuntil three nonths ago, it was
believed that there was a system in which a person's driver's
i cense could be taken away, and a $300 fine was the only thing

avai |l abl e. However, now that the driver's license aspect has
been lost, all that mnors face is a $300 fine for mnor
consuni ng. If the combination of [revocation of a] |icense and

a $300 fine wasn't particularly effective, he cautioned, the
fine alone certainly wouldn't be very effective, which is what
woul d exist if nothing were done. On anot her subject, he said
the cost of giving a jury trial to all of these offenders would
be very high; he nentioned the fiscal note from the Public
Def ender Agency ( PDA).

CHAI R ROKEBERG estimated that the costs would be about the sane
if either trials were required under the "Use it, Lose It"
scenario or this new programwere to be instituted.

MR. GUANELI agreed, saying either everyone could be provided an
attorney and then the licenses would be revoked, or the cost for
the public defender alone would roughly equal the estimate from
the DHSS for the JASAP. He enphasized the desire to craft a
scheme whereby the costs for attorneys - including prosecutors
and public defenders - would be put instead into treatnent, to
the extent possible; he acknow edged that the HB 179 doesn't do
that conpletely because it still provides attorneys for a second
and third of fense.
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Nunmber 1316

REPRESENTATI VE COGHI LL asked whether the intent is to facilitate
a way to get into the JASAP, for which there is only one pil ot
program in Alaska at this point, or to facilitate a penalty
t hrough the court system He said it looks as if [Amendnent 1]
is trying to facilitate a JASAP - which wll have to be
facilitated sonmewhere in the system through the DHSS, he
surm sed - that incorporates a |earning process and a penalty.

Nunber 1377

CHAI R ROKEBERG i nformed nenbers that Ms. Nobrega had just handed
him "an exanple of the differential." He said for HB 179, the
[fiscal] note from the PDA is roughly $380, 000. However, a
fiscal note had been requested for the current status, if jury
trials were to be enforced; he said the PDA's fiscal note for
that alone is $1.3 mllion.

Nunber 1414

REPRESENTATI VE JAMES asked where the parents fit in, and what
the juvenile status of the offender is.

CHAIR ROKEBERG pointed out that M. Guaneli distinguishes
bet ween offenders under the age of 18 and those 18 and ol der.
He said the commttee needs to deal with that, because there are
peopl e between the age of mgjority and 21 years old, which is
the statutory age for drinking in Al aska. As for the parents,
he said an anmendnent will be offered that adopts Court Rule 11,
whi ch says the parents are responsible for the fines and fees.
He suggested that parents would be | ooked to for fines and fees
for treatnment, through a court order and/or by statute, if the
committee approves.

Nunber 1462

REPRESENTATI VE COGHI LL nentioned a parent of a 17-year-old
having to go to court; he suggested that authority could cone
into question. He said that many tinmes there are fanmly
struggles, in a variety of circunstances, that could exist.

REPRESENTATI VE BERKOW TZ noted that one standard condition of

adult probation or release is a "no driving" provision. Under a
JASAP, which is essentially a juvenile probation, he asked what
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authority could there be for the probation officer or departnent
to inpose the "no driving"” condition.

ROBERT  BUTTCANE, Legislative and Admnistrative Liaison,
Division of Juvenile Justice, Departnent of Health and Soci al
Services (DHSS), answered that what Representative Berkow tz had
mentioned is provided for in the proposal in [Amendnent 1].
Third-tinme offenders would be subject to all of the provisions
and conditions of the delinquency chapter, [AS] 47.12; under
that, the departnent has sonme broad authorities to solicit the
participation of the parent and, in sone cases, to have the
court order the participation of the parent.

MR. BUTTCANE continued, explaining that sanctions mght include
suspension of a driver's license; he said that can be negotiated
as part of the delinquency disposition order - a formal order of
the court - or through an informal diversion upon a voluntary
agreenent with the parent and the m nor.

MR. BUITCANE said the schene proposed is that for those
juveniles diverted through a community diversion action, in
order for [the division] to be able to enter into an agreenent
with them for an informal diversion, they would have to agree
that the mnor would surrender his or her right to drive for a
period of six nonths, just as if he or she were adjudicated
del i nquent through the formal delingquency process in court.

Number 1602
REPRESENTATI VE BERKOW TZ asked whether that condition of "no

driving” through a JASAP could be part of a first offense,
Wi t hout running afoul of the N ederneyer deci sion.

MR. GUANELI articulated the difference between a JASAP and
juvenile probation. He said a JASAP, as he understands it, is a
screening mechanism for determning one's need for alcohol
treatment and then is a referral mechanism to certain treatnent
provi ders; the JASAP program may also, in some cases, provide

sonme of that treatnent. He said he doesn't know that it is set
up to nonitor other types of activities, however, as a probation
officer would be; it is not designed to be a "substitute
probation officer." It is only when there is a third-tine
of fender who has to go to juvenile court and get a juvenile
probation officer that this nore fornmal agreenent - that the
person will lose his or her license, or that the person sinply

won't drive - wll conme into play.
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MR. GUANELI pointed out that it couldn't be done on a first
of fense because the possible loss of license triggers a right to
a jury trial and right to counsel; that is what the [state] has
been trying to avoid for the first offense in order to keep the
costs down. In response to Representative Berkowitz's question
regarding whether that is true even in a probationary context,
M. CQuaneli said he believes that if loss of a valuable |icense
is a possible sanction, that triggers the right to a jury trial;
he specified that he thinks the courts would hold that, although
they may not have specifically addressed the question of whether
the loss of |icense cane about as a part of probation.

REPRESENTATI VE BERKOWNTZ said iif it isn't as part of a

probati onary period, there are less-rigorous protections
attached; the probation would tend to be focused on the
i ndi vi dual who had cone under "probation supervision.” He asked

whet her that doesn't address sone of the N ederneyer concerns.

Number 1710

MR. GUANELI enphasized the desire to not be in the sane
situation as two years ago, when the supreme court struck down a
schenme that had provisions that mght have worked, but that
weren't guaranteed to do so. He stated his preference for
taking a cautious approach. He said sonething needs to be done;
the whole statutory schene that the state had been operating
under for five or six years has been thrown out the w ndow, and
it is unconfortable for everyone in the justice system He
restated his concern about triggering a right to a jury tria
for first-tinme offenders.

REPRESENTATI VE BERKOW TZ expressed concern that this is
constitutionally "suspect” because the third offense is
contingent upon a first and a second offense, which are done,
under this scenario, wthout recourse to a jury trial or a
publ i ¢ defender.

MR. GUANELI offered that a right to a jury trial and right to
counsel are still triggered for a second of fense because the CW5
i s mandated and because |icense revocation is possible.

REPRESENTATI VE JAMES asked why they are waiting until the third
offense to refer people to the juvenile justice system (JJS)
she suggested the referral to the JJS should conme on the second
of fense, and then perhaps there would not be a third of fense.

Number 1829
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LOREN JONES, CMH APl Repl acenent Project Director, Division of
Mental Health & Developnental Disabilities, Departnent of Health
& Social Services (DHSS), on the distinctions between the JASAP
and probation officers, said that wthin the adult Al coho

Safety Action Program (ASAP), m sdeneanant adults are nonitored
for conpliance with conditions of probations set by the court,
but ASAP does not have any powers to set additional conditions
of probation. He said he envisions the JASAP working in much
the sane fashion: juveniles would be nonitored for conpliance
with conditions of probations set by the court, but neither [HB
179] nor any other portion of statute would give JASAP the right
to set conditions of probation beyond what is set by the judge
at sentenci ng. [ The JASAP] would nerely be providing the link
bet ween the treatnent/educati on system and the court.

REPRESENTATI VE BERKOW TZ offered that although the N ederneyer
deci sion m ght have struck down a portion of a statute, sone of
those sane penalties are still available to the court if they
are causally related to the crinme; if a juvenile cones in front
of judge for a mnor consumng case and there is sonme link to
driving, a judge could still say it's mnor consum ng and that
one of the conditions of probation for which the fine is being
suspended is that the juvenile not drive.

MR. GUANELI concurred that if there was a link to driving, such
a condition could probably be set. However, in the fairly
typical situations when there is a beer party and a juvenile
gets arrested but has not been driving, that |ink does not
exi st. He surm sed that the vast nmpjority of cases wll not
involve that link to driving, and for those cases that do, he
said the judge has broader authority.

REPRESENTATI VE BERKOW TZ suggested that on an individual basis,
the prosecutor could make the argunent that the juvenile drove
to the party. After looking at the statistics, he said he
guestioned whether the "Use It, Lose It" law was that effective;
he reasserted the suggestion of seeking another nechanism to
deter juveniles from drinking such as possibly taking away the
of fender's PFD, which would also offset the fiscal note.

Nunber 2023
CHAIR ROKEBERG, after comenting that the conmittee would
di scuss the issue of the PFD further at a later tine, said that

one of the problenms surrounding the PFD is allocation of the
funds for treatnent and educati on.
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REPRESENTATI VE BERKOW TZ noted that with juveniles, there is a
greater likelihood that the PFD would be available for this
pur pose because nost juveniles will not have a backl og of other
debts owed. Using an estimate of 1,500 juvenile offenders at
approximately $2,000 per offender, he arrived at a rough total
of $3 mllion, which could be used to offset the cost of the
JASAP as portrayed by the fiscal note for HB 179.

CHAI R ROKEBERG sai d that | ooked |ike a good response for a third
of fense but not for a first offense, which is a m sdeneanor

REPRESENTATI VE BERKOW TZ asked whether a trial and a defense
attorney would be required to take a PFD.

MVR. BUTTCANE said that what Representative Berkowitz is
proposi ng mekes sense to an adult offender, but to a 14-year-

old, "they totally don't get it." The PFD is invisible noney.
Most 14- and 15-year-olds don't actually get the PFD;, their
parents take that noney and put it sonewhere. The kids m ght
get $100, but the rest of it is in the college fund or being
used for other purposes. The 1l4-year-old is not thinking in

terns of cause and effect so as to be able to nmake a choice in
hi s/ her behavior whether to have a beer that day and then
possi bly | ose the PFD next COctober. The cognitive devel opnenta
processes of adolescents are such that they just don't think
that way; therefore, inposing the loss of a PFD as a sanction

will be lost on them The driver's license is tangible by
conparison, and while the statistics show that "Use it, Lose It"
had a mnimal inpact, it did have an inpact, particularly when

it was first inplenented - there was a decrease in the nunber of
i nci dents of m nor consum ng.

Nunber 2142

MR. BUTTCANE, on the point of the $300 fine, noted that it is
"al nost nothing." In fact, when looking at what the court
typically inposed in terns of fines, it was sonewhere in the

nei ghborhood of less than $100 for a first offense, and for
third and subsequent offenses, the fines were averagi ng around
$180; these fines did not provide "a hook." The hook that
engaged kids was the loss of their driver's license; the
requi renent that they get involved in alcohol information and
education, through some kind of screening process, in order to
get their licenses back from DW, was a piece of that hook. He
noted that "we" still think that adol escent use of alcohol is a
rite of passage, and "we have to instill in this social
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consci ousness the know edge that there is now a "zero" tol erance
for underage drinki ng.

MR. BUTTCANE offered that the fine schene in HB 179 is part of
that, wherein "we" are elevating the seriousness wth which
adol escent use of alcohol is viewed. The $1,000 fine for a
second offense is not "chunp <change,” and if parents are
required to participate in the process, then they are influenced
into thinking that maybe wunderage drinking isn't a rite of
passage that they want their children to go through. He noted
that the graduated sanctions incorporated by HB 179 depend on a
lot of little pieces; they depend on sonme accountability at the
first drink, which is where JASAP conmes in - where it is not a
full-fledged probation sanction, but s an accountability-
nonitoring situation that wll mke sure the offenders are
getting the information they need. A lot of these kids don't
understand how the body netabolizes alcohol, but in an alcoho

information school (AIS) they begin to learn; nost offenders
don't cone back for a second offense. For the few that do cone
back a second tine, the sanctions are increased - the offenders
have to do nore OA5 and pay an incredibly large fine, all of
whi ch goes toward sending the nessage that "we" do not tolerate
underage drinking in this state.

MR. BUTTCANE explained that a third-tine offender is probably a
kid that is "dependent" or alcoholic. Thus a whole different
approach needs to be taken such as mandatory treatnent, higher
| evel s of accountability and supervision, and engaging the
famly. The reason the delinquency systemis put into play on
the third offense is that now these are not sinply kids who are
maki ng stupid choices; these are kids who are exhibiting |evels
of dysfunction that need intrusive intervention via the
del i nquency system He surmsed that wunder the schene
enconpassed in HB 179, if an 18-year-old is hit with a $1,000
fine for a second offense, that person is going to be thinking
that he/she can't afford this [behavior].

Number 2294

REPRESENTATI VE JAMES asked if there are statistics showi ng how
many second-tinme offenders do not becone third-tinme offenders.
She opined that if a juvenile has commtted a second offense,
then he/she will probably go on to commt a third offense.

MR BUTTCANE noted that those statistics are avail able, and that

according to his recollection, approximately 70 percent of
juveniles with court convictions for mnor consum ng of alcoho
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do not have a second offense. He also noted that these
statistics are different fromthe DW statistics, which are tied
to loss of l|icenses and which involve cases that nay or nay not
have been in court.

MR. JONES added that the DHSS fiscal notes include a replication
of the DW statistics to which M. Buttcane all uded. He not ed,
however, that these charts do not include data for cal endar year
1999, but do include data for calendar years 1995 (the start of
the "Use It, Lose It" law), 1996, 1997, 1998, and 2000. He
detailed that for 2000 there were approximtely 2,200 first-tine
of fenders, close to 940 second-tine offenders, and 1,048 third-
time offenders. Wth regard to the third-tine offenders, he
confirmed that their previous offenses could have occurred in a
prior year, but the chart is sinply showing that these offenders
lost their license for a third tinme due to a third offense that
occurred in 2000.

MR. GUANELI added that there is a long "Il ook-back” provision for
these types of offenses; a person could have gotten his/her
first offense at the age of 14 and then the subsequent offenses
coul d have occurred years | ater

Number 2416

REPRESENTATI VE JAMES, after |ooking at the aforenmentioned chart
and acknow edging that there is probably not any way to
determne if these were the sane offenders, said it appears that
juveniles who commt a second offense go on to conmt a third
of f ense. And with this in mnd, she again suggested that the
referral to the JJS cone at the second offense, rather than
waiting until the third.

MR. BUTTCANE expl ai ned that [the DHSS] has been able to take the
data for court <convictions of mnor consumng alcohol and
separate out individual youth without duplicating the count. In
the total time period from 1995 to 2000, there were 11,000
i ndi viduals who were 18 or older on January 1, 2001. O those,
7,800 had one m nor consum ng al cohol offense within that five-
year period. Wthin that five-year period, 1,744 of the 7,800
had a second offense, and 1,427 had a third offense. These
figures illustrate that there is just a little bit of a
reduction between second-tinme and third-tine offenders; the rate
of recidivismis quite high within this group of 18- through 20-
year - ol ds.
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REPRESENTATI VE JAMES stated that M. Buttcane was nmaking her
poi nt .

MR. BUTTCANE brought up the point that the statistics show a
different picture for those offenders under 18 years old. In
this sane five-year period, 1,749 kids were 17 or under as of
January 1, 2001.

TAPE 01-50, SIDE B
Nunber 2499

MR. BUTTCANE continued by saying that anongst this 17-and-under
age group within this five-year period, there were 1,388 first-
time offenders; of these offenders, only 200 commtted a second
offense, and only 145 commtted a third offense. He noted that
when looking at this delinquency popul ation, 145 is a
significant decrease from 1, 388.

REPRESENTATI VE JAMES countered that the ol der a person gets, the
nore exposure there is to alcohol, and thus the greater the
| i kel i hood of getting caught.

MR. BUTTCANE argued, however, that what is mssing here is the
requirenent to start addressing an al cohol dependency, which is
what the whole schene in HB 179 does: it increases treatnent
capacity for underage drinking, not just for 17-year-olds, but
also for the 19- and 20-year-olds, so that, hopefully, the Kkids
start getting treatnment earlier, which is the role that JASAP

pl ays.

REPRESENTATI VE JAMES noted that her concern is not with regard
to the JASAP;, it is, instead, wth waiting until the third
of fense to get serious.

MR. BUTTCANE remarked that there is no need to resort to the
nost expensive processes any sooner than is really necessary,
given the circunstances. If second-tinme offenders are sent
through the JJS, the need for nore juvenile probation officers
and associ ated costs increases, as opposed to a JASAP person who
will still be able to sort some of the kids out wthout
resorting to the "sledge hamrer" to solve their problens. This
is why the JJS is being reserved for the third offense; these
kids really are denonstrating dependency issues - they need
serious intervention - and the JJS can help with the associated
probl ens such as dysfunctional famlies and educational issues.

Number 2410
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REPRESENTATI VE JAMES, wth regard to the younger offenders,
remar ked that she was not convinced it is so nmuch a dependency
probl em rather than a behavi or probl em

CHAI R ROKEBERG agreed with Representative Janmes, and said his
belief that the majority of offenders do not have a dependency
problemis the primary reason he is reluctant to have first- and
second-tinme offenders receive treatnent. He did, however,
acknowl edge that there are sone offenders who do have dependency
problens, and it is, therefore, inportant to identify those kids
and intervene with treatnent.

MR. BUTTCANE cautioned against |osing sight of the fact that out
of [1,388] kids, 145 of them continue to drink in a manner far
different fromthe drinking behavior of an ordinary kid.

MR. JONES, on the point of whether the JASAP screening would
"pick up" on that type of offender, said that a requirenment of
screening is to look at an offender's history - to interview the
of fender and his/her parents - and, therefore, that type of
determ nation could be nmade. He rem nded the conmittee that the
JASAP would not involve treatnent, and that nost first-tine
of fenders would not go to treatnent; they would sinply attend
Al'S, which in npost instances will be sufficient. Only a few
first-tinme offenders woul d need further review

CHAI R ROKEBERG remarked that while that nay be the case, he did
not think it was noney well spent in terns of "what we would
pick up there.” He agreed that there should be an education
conponent for first-tinme offenders, but he said he is concerned
about spending the noney on formal screening and evaluation for
the first offense.

Nunber 2272

ERNIE TURNER, Director, Division of Alcoholism & Drug Abuse,
Department of Health & Social Services (DHSS), said that he

really liked the concept of graduated sanctions. The "Use It,
Lose It" law applied to adolescents in the urban areas of the
state, but nost of the kids in rural Al aska could not have cared
| ess whether they lost their |icenses. He did note, however,

that when sonme of the youth noved from the rural areas to
Fai rbanks to attend college, they participated in the Fairbanks
Al cohol Safety Action Program (FASAP) m nor consum ng/ possessi on
pilot programin order to get their |icenses back.
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MR. TURNER rel ayed that the nunber of adol escents who get caught
is far fewer than the nunber who are actually using [alcohol
and/ or other substances]. Surveys show that there up to 55
percent of adol escents between the ages of 12 and 15 are using
al cohol and/or other substances. So, while the discussion today
centers around the adolescents who are caught, it is not the
true nunber, he added. Nati onal statistics show that there are
1.1 mllion adol escents between the ages of 12 and 15 who have
been assessed as being dependent on alcohol and/or other
subst ances. He said he is excited about HB 179 because the
sooner "we get to them the easier it is to treat them" He
noted that there are statistics that show if a person can be
del ayed or prevented from drinking until the age of 21, as
conpared with sonmeone starting at the age of 14, there is a 75
percent greater chance that this person won't becone dependent
on al cohol .

CHAI R ROKEBERG said that he agreed with M. Turner's renarks,
but he reiterated his concerns about the effectiveness and costs
of instituting a JASAP for first-tinme offenders. He again said
that he was in favor of mandating al cohol education for first-
time of fenders, however.

MR. TURNER rem nded the conmittee that the cost of the al coho
information school (AIS) wll be paid for by the client (or
client's famly), so the only additional cost will be that which
is generated by clients who are referred to the JASAP.

CHAI R ROKEBERG remarked that the fiscal note for the pilot JASAP
proposed in HB 179 is $1.5 nillion.

Nunber 2079

REPRESENTATI VE MEYER remarked that even if sonme of the |ower
fines don't have any inpact on the kids, any funds received via
those fines could go towards offsetting the fiscal note and
could help fund the various prograns being discussed. He
mentioned that he disagreed in some ways with Chair Rokeberg
with regard to [the effectiveness of] treatnent and education
[for first-time offenders]. He relayed that during his
adol escence in Nebraska, the penalties for a first offense were
a joke, and the only thing anybody |earned was to be nore
careful the next time so as not to get caught. He opined that
had the eight-hour AI'S been a requirenment back when he was
growing up, it would have deterred sone people from continuing
to drink. As it was, the only thing that had any deterrent
effect was for an offender to have his/her nane listed in the
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paper, which has since been ruled unconstitutional. He
suggested that sone sort of fine should be required for a first
of f ense.

CHAI R ROKEBERG cl arified that he did support education and fines
for first-time offenders, but he again reiterated that he had
concerns about having the JASAP and nandated treatnent for first
of fenses, and even for second offenses, for that matter.

REPRESENTATI VE JAMES said that what she found to be mssing in

this issue is parental involvenent. She said that she did not
feel that "we" as a governnment or "we" as a society are totally
responsi ble for these Kkids. There will never be enough noney,

prograns, or people working in this field to solve these youth-
rel ated al cohol/substance-abuse problens. She stressed that the
parents nust beconme involved in this issue, and that the onus
shoul d be placed on themto "make this happen.”

CHAI R ROKEBERG comrented that taking an offender's PFD would
certainly get the parents invol ved. He noted that there was a
forthcom ng anendnent that would take into consideration the
financial resources of the defendant's parents when determ ning
eligibility for court-appointed counsel.

REPRESENTATI VE COCGHI LL added that |anguage in Amendnment 1 [as
well as in HB 179] mandates parental involvenent with regard to
an i nformal adjustnent.

Nunber 1931

REPRESENTATI VE JAMES enphasized that she was not opposed to
taking a person's PFD to pay an established debt, but she was
not in favor of taking a person's PFD sinply as a punitive
nmeasur e.

MR. TURNER noted that a large portion of clients between the
ages of 18 and 21 use the PFD to pay for their outpatient
treatment; they assign their PFD directly to the agency.

CHAIR ROKEBERG, wth regard to the costs incurred by the
of fender, renarked that if there is a JASAP instituted, there is
a JASAP fee; there is a fee for the AIS, there is a fee for
treatnent; and then there are also fines. And on the issue of
confiscating the PFD, he noted there is still the question of
whet her this noney would go directly towards reinbursing these
prograns or would go directly into the general fund (GF).
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REPRESENTATI VE BERKOW TZ said since one of the goals with HB 179

is to create a didactic affect, if the legislature sends the
nessage, "If you drink, i nappropriately, you |ose your
dividend," that's a pretty profound statenent. He surm sed that
the courts will sort out the financial aspect so that fines wll
be adjusted to offset costs, and the Iike. He suggested that
the nmessage from the |egislature should be clear: "We view the

di vidend as sem -sacred, but we think the problens of drinking
are so profound in this state that we're wlling to take
di vidends as a deterrent against drinking."

REPRESENTATI VE JAMES asked where the noney from confiscated
di vi dends goes, adding that she is not in favor of having this
noney go to the Gr.

MR. JONES explained that currently, when people are not eligible
for a PFD due to being incarcerated as a felon [or a third-tine
offender] during the eligibility year, the Departnent of
Corrections (DOC) notifies the Departnent of Revenue (DOR), and
that noney is placed in a pool; that noney can then be used by
the DOL and the Departnent of Public Safety (DPS) for specific
progr ans. However, al cohol - and- drug-abuse-treatment prograns
are not included as prograns for which that pool can be used.

REPRESENTATI VE JAVMES comented that there should be a nexus
between confiscating the PFD and ©paying for [ treat ment
prograns]; the PFD should not just sinply be confiscated and
pl aced into the G-

CHAI R ROKEBERG nentioned that the process by which the pool is
all ocated would have to be anended in order to channel those
funds specifically into treatnent, and that runs the risk of
constitutionality problens.

Nunber 1709

CANDACE BROWER, Program Coordi nator/Legislative Liaison, Ofice
of the Comm ssioner, Departnment of Corrections (DOC), on the
topics of SB 105 and confiscation of an offender's PFD, said
that SB 105 proposes to expand the pool of PFD-w thholding to
i nclude m sdeneanant offenders who have a prior felony
convi ction. According to her wunderstanding, that noney goes
into a pool, which goes into the G-, and then at the end of the
budgetary year, that noney is allocated to "crine victins'
conpensation,”™ the Council on Donestic Violence and Sexual
Assault (CDVSA), and sonme DOC prograns.
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CHAI R RCKEBERG t hen surm sed that should the pool allocation be
anended via SB 105, and should either HB 179 or HB 4 include a
PFD confiscation provision, the acconpanying fiscal notes would
then reflect incomng revenue to the GF. But he also
acknow edged that the nexus would then be lost, and thus there
would be no guarantee that those funds would go toward the
(J) ASAP, education, and treatnent fees. For this reason, he
suggested that it would be better to |eave decisions regarding
[fines, fees, and fund sources] to the discretion of the courts.
He al so suggested that the legislature should sinply keep these
issues in mnd when setting the levels of the fines.

REPRESENTATI VE BERKOW TZ said he understood the argunent that
noney and PFDs are fungible, but there is a very different
nessage relayed by saying "we're" taking "your" dividend.
People think of fines as just noney, while taking a PFD has a
nore profound neani ng, he added, and even with youth who do not
normal ly see their dividends, their parents will help "bring the
gavel down upon the kids."

M5. BRONER, with regard to the PFD, offered that what happens in
rural Al aska, as opposed to urban Alaska, is very different
because a lot of famlies in Bush Al aska are dependent on PFDs
for heat and survival; there are not a lot of jobs in the rura
areas and noney is not flow ng heavily. Anot her issue she
brought up is that of grandchildren being raised by elders who
may not be able to control those Kkids. And al t hough she
acknow edged that intervention, treatnent, and education can be
hel pful in those situations, she did not know that taking a
person's dividend away would fix the problem

REPRESENTATI VE BERKOW TZ argued that the legislature is
operating under the premi se that they are deterring a nunber of
people fromdrinking, and that they are hel ping people get their
lives 1in order. In essence, he suggested that what the
|l egislature is saying is that if they are successful in
deterring people from drinking, those people are nmaking a down
paynent with one or two years' worth of dividends in order to

save thenselves from the costs of a lifetine of drinking;
notwi thstanding the differences between urban and rural Al aska
in the long run he suggested that those people will conme out

ahead, fiscally.
Number 1433

ALVI A "STEVE" DUNNAGAN, Lieutenant, D vision of Al aska State
Troopers, Departnent of Public Safety (DPS), testified via
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tel econference and said that the DPS has submtted a zero fiscal
note and a bill analysis in support of HB 179. He acknow edged

that the "Use It, Lose It" law was effective for a tine, but
from an enforcenent standpoint, the effects began to wear off
over time and kids began to drink and have parties again. He

posited that HB 179, as currently drafted with the "stair-step”
penalties, is probably the best way at this point to approach

the problem [of wunderage drinking]. He added that from an
enforcenent standpoint, HB 179 will not affect the DPS;, the DPS
hopes that sone neasure enconpassed in HB 179 will take effect

and deter underage drinking.

LI EUTENANT DUNNAGAN went on to say that he thinks the "stair-
step” and the larger fines will act as deterrents, especially
if, upon passage, there is information put out to the public
detailing the state's new position on mnor consunption. He
added that he thinks these provisions will have nore of an
effect on parents than "Use It, Lose It" did because, he
surm sed, sone parents viewed the loss of an adolescent's
driver's license as an answer to a prayer, particularly since it
was the result of the state's mandate rather than their own
mandate. He also surmsed that the CA5 provision will act as a
deterrent since "kids out there have a |ot better things to do,
according to them than help out in their comunities.”

Nunber 1296

BLAIR McCUNE, Deputy Director, Central Ofice, Public Defender
Agency (PDA), Department of Admnistration, testified via
tel econference and said that although [the PDA] has not really
had an opportunity to try treatnment through the [F]ASAP
previ ous testinony was encouraging. He agreed with M. Buttcane
with regard to deterrence; having to spend a Saturday at an
al cohol education class and having to go through assessnents and
screening processes is sonething that gets the attention of
younger people and also helps prevent early-onset alcohol
dependence, which is a trenendous problem He surm sed that the
increase in youthful offenders is not so nmuch because "Use It,
Lose It" hasn't worked, but because the concept of community
policing has becone nore prom nent and enforcenent has
i ncreased.

MR. McCUNE, on the point of [mandated] OW5 requiring jury trials
and public defenders, said the Booth case is cited, and

accounted for, in [the PDA s] fiscal note. He also said that
[the PDA] believes in the "clean slate"” concept discussed by M.
GQuaneli, and, therefore, third-tine offenders are not accounted
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for in the fiscal note for the first period of time that HB 179

would be in effect, should it pass. To explain [the PDA s]
belief in the clean slate concept, M. MCune stated that one
clear way to collaterally attack a prior conviction, in the

context of a current case, is if the prior conviction was an
"uncounsel ed" conviction (Gdeon v. Winwight) whereby the
offender did not have the right to an attorney or was not
advised of that right. He added that nost of the prior
convictions [the PDA] deals with are crimnal convictions; he
does know of any current state |law that says a prior violation
can be used as an elenent to enhance a m sdeneanor offense. He
noted that a first offense under HB 179 would be an uncounsel ed
case; although it is only a violation and as such does not
really carry a right to counsel, it is still an elenent of the
m sdenmeanor of f ense. This adds a l|level of conplexity to the
situation, and there mght be sone |egal challenges to using
violations as el enents to enhance a m sdeneanor, he suggest ed.

MR. McCUNE said the PDA thinks that a program such as the JASAP
would be effective and would work better than putting Kkids
t hrough the m sdeneanor-type crimnal process. On the issue of
parental involvenent, he referred to AS 47.12.030(b) and said
that this is the provision currently in HB 179 regarding the
third offense. Wen a child under 18 conmits an offense such as
a traffic offense, a fish and ganme offense, or a Title 4 mnor
in possession offense - which are not covered by the [statutes
regarding] juvenile offenses - the statutes say that the mnor's
parent, guardian, or legal custodian shall be present at all
pr oceedi ngs. Thus, currently, the parents are legally required
to be in court with a child who is charged with m nor consum ng.

Nunmber 0905

MR MCUNE, on the topic of fines, noted that an old law -
stemming from a 1972 case (Cty of Fairbanks v. Baker) - said
that if nore than a $300 fine is going to be inposed, it
triggers the right to a jury trial and court-appointed counsel
for those who cannot afford their own counsel. [ The PDA]
bel i eves that because of inflation and so on, the courts would
not object if higher types of fines - in the range of $600 to
$1,000 - were inposed. [ The PDA] also believes that the
approach to take is to nake the JASAP mandatory, to couple that
with ensuring that the courts have the ability to put fines on
these violations, and to keep these offenses at the violation
| evel .
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MR. McCUNE, in response to questions, said that if the provision
mandating CWA5 for a first offense is renoved from HB 179, the
PDA's fiscal note would be reduced, although he was not yet sure
by how nmuch. He nentioned that he had been very conservative in
calculating the PDA's current fiscal note: he had estinmated
that [only 30 percent] of the total nunber of projected first-
time offenders would request the PDA's services in response to
t he mandat ed CW5.

CHAIR ROKEBERG alluded to perhaps renmoving CWs for a first
offense in an attenpt to |ower the fiscal note.

MR. GUANELI, on the topic of wusing violations to enhance
m sdenmeanors, said that the idea of wping the slate clean
applies to offenses that were commtted before the effective
date of HB 179, but, he added, there is still the problem of how
to stair-step from first offense to second offense to third
of f ense. He explained that [the DOL] has determi ned that there
is a way to overcone this problem resulting from w ping the
slate clean, and he used the exanple of a crinme called violating
a donestic violence restraining order. Wen a person has a
donestic violence restraining order issued against him or her,
that person is given the status of donestic violence offender
even if he/she is not <convicted of any crine, since the
restrai ning order was probably entered based on a preponderance-
of -evidence standard or mght have even been an ex parte
[ proceedi ng] . Hence, when the offender violates the terns of
that order, he/she then becones guilty of the crime of violating
a donestic violence restraining order.

Nunber 0524

MR. GUANELI opined that if people who are convicted of violating
provisions of HB 179 are given a certain status, they can then
be considered status offenders for subsequent offenses. He
envisioned it working thus: When a person conmits a first
offense and is then put on probation, and if a second offense is
commtted while on probation for the first, that person is then
placed in the second-tinme offender category. In this way, [the
DOL] believes that even if the first offense did not cone with a
right to a jury trial or right to counsel, as long as the
of fender is on probation for that offense - and has the status
of probationer - then any further offense wll place the
of fender in the higher offense category. He suggested this is a
vi able way to get around current Al aska case | aw.
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MR. GUANELI recomrended further that a way to instill the idea
that offenders may not drink until they beconme 21 is to place
of fenders on open-court, unsupervised, informal probation unti

they are 21. Then, when the offender reaches the age of 21,
he/ she is off probation. However, if the offender drinks again
before getting off probation, then he/she is commtting the
crime of mnor consum ng while on probation for a prior offense,
and hence is treated as a second-time offender as previously
outli ned. This nethod, he suggested, has the advantages of
allowing "stair-stepping”; it tells the mnor that he/she is in
this status until the age of 21; and it allows the $600 fine for
a first offense to be suspended. [ The DOL] recommends the $600
fine be suspended as a way to encourage the offender to pay for
the JASAP or education program and also to hold something over

the offender's head until he/she reaches the age of 21; if
anot her offense is committed before then, the $600 will have to
be paid, in addition to any fines inposed for the subsequent
of f ense.

REPRESENTATI VE BERKOW TZ opi ned that perhaps [the DO.] had not
gone far enough with this idea. He recommended that rather than
having the first offense be a violation - using the DvV-order
analogy - [the offender] could be subject to a court order for
the first offense. In this way, any subsequent offense would be
considered the first offense but it would be the offense of
violating a "no drinking" (ND) order. If the analogy with the
DV-order is an appropriate analogy, he continued, then an
underage i ndividual caught drinking could be brought before a
judge who would issue, in essence, a ND order that would also
include things like a JASAP assessnent and conpliance with that
assessnent. Failure to conply with the JASAP assessnent or
failure to not drink would then subject the juvenile to the
crimnal penalties associated with what is currently being
termed the second offense. He surmsed that in this way, if it
is true that nearly 70 percent of first-time offenders do not
re-offend after the first court contact, then the need for the
first proceeding to be crimnal can be elimnated, and it would

still allow what is now considered the second offense, "to fit
in. "

Number 0155

MR. GUANELI, in response to this suggestion, said it would work

with the exception of inposing a fine; thus the additional
incentive of the fine, as proposed via Anendnent 1, drops out.
He opined that it is inportant to provide sone form of nonetary
incentive to mnors who are going to be told that they have to
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pay for their alcohol screening and education. For exanple,
"You either pay $100 to go to this class or you pay $600 to the
judge,"” he said. Even 15-year-olds can understand the econom cs
of this choice, he surmsed, and thus wll opt for the AlS He
expressed reluctance to lose that incentive via Representative
Berkowi tz' s suggestion. He then rem nded the commttee that the
current fine for a first offense is up to $300, but current
practice seens to be to inpose a fine of $50 or $75.

CHAI R ROKEBERG cal l ed this current practice a "hand slap," which
is not catching "their" attention.

REPRESENTATI VE BERKOW TZ suggested that any additional noneys
coul d be made up by assessing court costs.

MR. GUANELI commented that he would have to think further on
t hat aspect of the suggestion.

TAPE 01-51, SIDE A
Number 0001

REPRESENTATI VE BERKON TZ said he did not think [that his
suggestion] would trespass on the sane constitutional ground as
"stair-stepping,” which he sees as being extrenely problemtic;
if there is a second offense, then the juvenile would be subject
to a violation of a court order, as well as whatever happens
with the second offense. And with that violation of a court
order, sone other penalties do attach in the sanme way that
penal ties attach for violations of a DV order.

CHAI R ROKEBERG, in summary, noted that Anendnent 1 was what the
admnistration had originally recommended as HB 179, but this
was changed to reflect an increase in fines and CW5 and a

| owering of some of the treatnent elenents. Si nce then,
information was brought forward indicating that mandatory OCWS
would still trigger a requirenent for a jury trial and for
counsel. He added, however, that if the CA5 is sinply given as

an option by the judge, a jury trial and counsel would not be
required even if CA5 is what the offender opted for. He al so
noted that M. Woliver [of the Alaska Court System had
estimated that 1 percent of m sdeneanant offenders would go to
trial, and that another study had an estinmate of 3.7 percent.

MR MCUNE clarified that [the PDA] has to do nore work on its
cases regardless of whether the cases go to trial; [the PDA] has
to meet with the defendant and discuss the case, and generally
also has to neet with famly nenbers who are understandably
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upset. Therefore, wunlike other state agencies and the court
system [the PDA] does not make fiscal calcul ations based on the
nunber of trials; instead, it bases its calculations on the
nunber of cases.

CHAI R ROKEBERG suggested that the conmttee develop a commttee
substitute - via the adoption today of Amendnent 1 and any ot her
anendnents currently available to the conmttee - wth the
intention of bringing it back before the commttee for further
revi ew and possibly further anmendnents.

Number 0425
REPRESENTATI VE COGHI LL nade a notion to adopt Anendnent 1.
[ Amendment 1 is provided with original punctuation at the end of
the minutes on HB 179.] There being no objections, Amendnent 1
was adopt ed.

Number 0445

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 2,
which "renmoves the screening and treatnment from the first
of fense, but |eaves the education as a mandate."

Nunber 0475

REPRESENTATI VE BERKOW TZ obj ect ed.

Nunber 0485

ELMER LI NDSTROM Special Assistant, Ofice of the Comm ssioner
Departnent of Health and Social Services (DHSS), suggested that

there is still a msunderstanding on this point. He pointed out
that [the DHSS] has a series of three fiscal notes, with the
| argest one reflecting the treatnent elenent. He assured the

commttee that not one penny of those treatnment dollars is
associated with the first-tinme offender; the first-tinme offender
wWill receive nothing but a referral to an Al S

CHAIR ROKEBERG warned that this is not a sufficient argunent
agai nst Conceptual Anendnent 2. He clarified that his intention
is to provide for mandatory education while deleting the ASAP
provision for first-tine offenders.

REPRESENTATI VE BERKOW TZ commented that for nbst offenders who

get caught up in the system once is enough; they get the point.
He argued that the assessnent provision is critical in trying to
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"put the net out to see who we're catching." He suggested that
about 10 percent of offenders - even the younger juveniles -
have sone real [alcohol-related] problens; if those offenders
can be caught early, the state wll be saving costs down the
r oad. He also suggested letting the House Finance Committee
worry about "the nunbers,” while the House Judiciary Standing
Comm ttee focuses on creating the right policy.

CHAI R ROKEBERG comrented that he thinks the AIS is essential for
first-tinme offenders because this, coupled with the fines, 1is
what will get the kid s attention. He expressed the concern
however, that people who go through the ASAP will be assessed as
needi ng treatnent even after "they have one Budwei ser.™

MR. LI NDSTROM expl ained that for the person just described, the
ASAP will only be determning whether the AS is the nost
appropriate course of action, and then reporting back to court
whet her this step was taken by the offender.

CHAI R ROKEBERG stated, "W don't need that bureaucrat in that
transaction.”

MR.  LINDSTROM rem nded the conmttee that if the clean-slate
concept is instituted, then, for a period of time, a significant
nunber of people coming in as first-time offenders mght really
be second-, third-, fifth-, tenth-, or twelfth-tinme offenders;
as such, through a formal screening process, they may well be

assessed as needing sonme form of treatnent. He suggested t hat
is a significant hole in the first-time-offender schene. He
al so suggested that there is still a m sperception regarding the

role of the JASAP

Nunber 0732

REPRESENTATI VE MEYER pointed out that according to the chart
detailing the adm nistration's proposal, offenders will have to
pay for screening and any education or treatnent. He surm sed

that if this is the case, there is no additional cost.

CHAI R ROKEBERG remarked that for those who cannot afford it, the
costs of screening and education/treatnent will be picked up by
the state.

REPRESENTATI VE MEYER suggested that if a fine is reinstated for

a first offense, in the long run "it'll be a wash." He added
that he did not think a $300 fine would require a jury trial.
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MR. BUTTCANE, as an argunent in favor of screening for first-
time offenders, posed a scenario in which 1,300 adol escents are
asked, "Do you black out when you drink?" Wiile all but 145

will say "No," those 145 are nore likely to respond, "Wll, yes,
doesn't everyone?" Hence, during screening, specific groups of
kids will be found that have the disease [of alcoholisn] - they

drink differently and they respond differently to the chem cal
substance al cohol, even with the first drink. Accordingly, the
appropriate assessnent can be perfornmed at an early stage so

that perhaps the second offense can be avoided altogether. He
opi ned that great savings occur "down the road" by hel ping these
ki ds who have this "al l ergy” to al cohol , this

bi ol ogi cal / physi ol ogi cal difference, get into treatnent at the
first offense.

CHAI R ROKEBERG suggested that the fee for the JASAP should be
raised to a mni nrum of $150.

MR. JONES noted that this increase could be done via regulation.
He estimated that for those people who show up in publicly
funded prograns, the collection rate for the ASAP fees would
probably remai n at approxi mately 40-45 percent.

REPRESENTATI VE BERKOW TZ, with regard to the question of whether
to institute a mninum fine for a first offense, said that he
would like to explore other alternatives because he considers
the "stair-step” to be incredibly problematic from a
constitutional perspective. He again suggested instituting a
system using a "no drinking" order, simlar to a DV order,
whereby all the penalties would attach upon violation of that
or der.

CHAIR ROKEBERG on additional points to consider, asked the
commttee to decide whether to institute a JASAP pil ot program

REPRESENTATI VE BERKOW TZ also suggested that nore research
should be done with regard to the consequences of taking a
person's PFD.

CHAIR ROKEBERG noted that he would consider the suggestion of
taking a person's PFD at the third offense if the amount didn't
exceed the class-A-m sdenmeanor paraneters. He recomended t hat
Representative Berkowitz's research should include a | ook at how
to "get past the pooling effect of the G-."

REPRESENTATI VE BERKOW TZ, on the point of whether to adopt
Conceptual Anendnent 2, which would renove the screening and
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treatnment for a first offense but still mandate educati on,
mai nt ai ned hi s objection.

Nunber 1275

A roll call vote was taken. Representatives Coghill, Janmes, and
Rokeberg voted for Conceptual Anmendnent 2. Represent ati ves
Meyer and Berkowitz voted against it. Ther ef ore, Concept ual

Amendnent 2 passed by a vote of 3-2.
Number 1287

CHAI R ROKEBERG nmade a notion to adopt Conceptual Anendnent 3,
whi ch read [original punctuation provided]:

Add a new subsection to AS 04. 16. 050 stati ng:

When considering the financial resources of a mnor
for purposes of determining the eligibility for court-
appoi nted counsel, the court shall consider the
resources of both the defendant and the defendant's
parents, unless the court finds good cause to treat
their resources as being unavailable to the defendant.

CHAI R ROKEBERG added that this concept is already part of the
district court rules. He asked whether there were objections to
Conceptual Anendnent 3. There being no objection, Conceptual
Amendnent 3 was adopt ed.

[HB 179 was hel d over.]

AMENDMVENTS

The following anendnent to HB 179 was discussed and adopted
during the hearing. [ Shorter anmendnents are provided in the
mai n text only.]

Anmendnent 1 (adopted) [original punctuation provided]:

Del ete Section 1 and replace with:
*Section 1. AS 04.16.050(b) is anmended to read:

(b) A person who violates (a) of this section and
who has not been previously convicted is quilty of
mnor consuming oOr in possession or control [A
VI OLATI QV] . Upon conviction in the district court,
the court shall [MAY] inpose a fine of $600 [NOT LESS
THAN $100]. The court shall suspend the full anpunt
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of the fine, and place the person on probation under
(e) of this section.

Del ete Section 2 and replace with:
*Sec. 2. AS 04.16.050 is anended by adding new
subsections to read:

(c) A person is guilty of repeat mnor consum ng
or in possession or control if the person is on
probation wunder (b) of +this section or has been
previously convicted, and the person violates (a) of
this section. Upon conviction in the district court,
the court shall inpose a fine of $1000 and at |east 48
hours of conmmunity work service. The court shal
suspend a portion of the fine up to $500, and place
t he person on probation under (e) of this section.

(d) A person is guilty of habitual m nor
consunm ng or in possession or control if the person is
on probation wunder (c) of this section or this
subsection, or has been twi ce previously convicted,
and the person violates (a) of this section. Habitua
m nor consum ng or in possession or control is a class
B m sdeneanor. Upon conviction, the court may inpose
an appropriate period of inprisonnment and fine and
place the person on probation wunder (e) of this
section, and shal

(1) inpose at least 96 hours of comrunity
wor k service;

(2) revoke the person’'s privilege to drive
for six nmonths, and by the end of the next business
day shall notify the division of nmotor vehicles of the
revocation; and

(3) take possession of any driver’s license

or permt.

(e) A person sentenced under (b), (c) or (d) of
this section shall be placed on probation for one
year, or until the person turns 21, whichever 1is
| ater. The conditions of probation are:

(1) that the person pay for and enroll in a
juvenil e al cohol safety action program

(2) that the person pay for and successfully
conpl ete any education or treatnment reconmended;

(3) that the person not consune inhalants,
or possess or consune controlled substances or
al coholic beverages, except as provided in AS
04.16. 051(b);
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(4) that the person tinely conplete any
community work service ordered, as provided in (f) of
this section; and

(5) any other condition the court considers
appropri ate.

(f) Community work service ordered under this
section nust be perfornmed within 120 days of the entry
of judgnment for a conviction. The court nmay expand
the tinme period for up to 30 days upon a show ng of
good cause. The person shall submt wverification of
conpletion of conmunity work service to the clerk of
court on a form provided by the court. If the
verification is not provided within the tine period
required by this subsection, within 30 days the court

shall schedule further proceedings in the case to
determine whether a violation of probation has
occurred.

(g0 The treatnent recommended by a juvenile
al cohol safety action program under (b), (c) or (d) of

this section may include a period of inpatient
treatnment if the judgnent specifies the maxi mum period
of inpatient treatnment authorized. A person who has

been recommended for inpatient treatnent may neke a
witten request to the sentencing court for review of
the referral. The request for review shall be nade
within seven days of the recommendation, and shal
specifically set out the grounds upon which the
request for review is based. The court may order a
hearing on the request for review.

(h) The juvenile alcohol safety action program
to which a person is referred under this section shal
inform the court or a mnor’s juvenile probation
officer if the person fails to submt to evaluation or
fails to successfully conplete any education or
treatment recommended. If the court finds that the
person has failed to perform community work service as
ordered, or has failed to submt to evaluation or
successfully conplete the education or treatnent
reconmended, the court shall inpose the suspended fine
and nmay inpose any period of suspended incarceration
If the person was convicted of repeat m nor consum ng
or in possession under (c) of this section, the court
shall also revoke the person’s privilege to drive for
six nmonths, and shall take possession of any driver’s
license or permt. If the person was convicted of
habi tual m nor consumi ng or in possession under (d) of
this section, the sentencing court or juvenile court

HOUSE JUD COW TTEE - 63- March 31, 2001



shall revoke the person’s privilege to drive for an
addi tional six nonths beyond the revocation under (d)
of this section. A court revoking the privilege to
drive under this subsection shall notify the division
of notor vehicl es.

(1) I'n this section,

(1) "juvenile al cohol safety action
program" mneans

(A) a juvenile alcohol safety action
program devel oped and inplenented or approved by the
Department of Health and Social Services under AS
47. 37,

(B) any other alcohol education or
treatment program approved by the Departnent of Health
and Social Services wunder AS 47.37, if a program
described in AS 04.16.050(g)(1) is not available in
the community in which the person resides; or

(© a program or counseling approved by
the court, if a program or treatnent described in AS
04.16.050(g)(1)(A) or (B) is not available in the
comunity where the person resides;

(2) "previously convi ct ed” nmeans a
conviction or an adjudication as a delinquent for a
viol ation of AS 28.35.030, 28.35.032, AS 28.35.280 --
28.35.290, AS 11.71, or a law or ordinance in another
jurisdiction with substantially simlar elenents;

(3) "privilege to drive" means a driver’s
license license [sic] or permt, or privilege to
obtain a driver’s license or permt.

Del ete Section 4 and replace with:
* Sec. 4. AS 28.15 is anended by adding a new
section to read:
Sec. 28.15.176. Adm ni strative revocation for
m nors who consunme or possess al cohol or drugs. (a)
The departnent shall revoke the privilege to drive of
a mnor for

(1) six nonths, when notified of an inform
adj ust mrent under AS 47.12.060(b)(4), and shall revoke
the mnor’s privilege to drive for an additional six
nonths when notified of an unsuccessful adjustnent
under that statute;

(2)the tinme peri od specified in AS
28.15.185(b), when notified of an informal adjustnent
under AS 47.12.060(b)(5).

(b) The departnment nmay not issue a new |license or
reissue a license to a person whose privilege to drive
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has been revoked under AS 04.16.050, AS 28.15.183 or
AS 28.15.185 wunless the person has enrolled in a
juvenile al cohol safety action pr ogram and
successfully conpleted any education or treatnent
recommended.

(c) A revocation under AS 04.16.050 is
consecutive to a revocation inposed under another
provision of law, but is concurrent with a revocation
under that statute based on a prior conviction,
adj udi cation of delinquency or informal adjustnent
under AS 47.12.060.

(d) Notwi thstanding the provisions of AS
28.20.240 and 28.20.250, the departnment my not
require proof of financial responsibility before
restoring a person’s privilege to drive wunder this
secti on.

(e) I'n this section,

(1) "juvenile al cohol safety action
program " has the neaning given in AS 04.16. 050;

(2) "privilege to drive" has the neaning
given in AS 04.16. 050;

Del ete Section 5 and replace with:
*Sec. 5. AS 28.15.181 is anended by adding a new
subsection to read:

(1) A court convicting a person under AS
04. 16. 050( ¢) or (d) shal | revoke the person’s
privilege to drive as provided in AS 04.16.050. As
used in this subsection, "privilege to drive" has the
meani ng given in AS 04.16. 050.

Add a new Section
*Sec. . AS 28.15.183(g) is anended to read:

(g) Except as provided under (h) of this section,
the departnent may not issue a new |license or reissue
a license to a person whose driver’s license, permt,
or privilege to drive has been revoked under this
section unless the person has enrolled in a juvenile
al cohol safety action program as defined in AS
04.16. 050, and successfully conpl eted any education or
treatnment recommended [IS ENROLLED IN AND IS IN
COWPLI ANCE W TH, OR HAS SUCCESSFULLY COWVPLETED,

(D AN ALCOHOLI SM EDUCATI ON OR
REHABI LI TATI ON TREATMENT PROGRAM APPROVED UNDER AS
47.37, |F THE REVOCATI ON RESULTED FROM POSSESSI ON OR
CONSUMPTI ON OF ALCOHOL I N VI OLATION OF AS 04.16.050 OR
A MN CIPAL ORD NANCE WTH SUBSTANTIALLY SIMLAR
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ELEMENTS, FROM OPERATING A VEH CLE AFTER CONSUM NG
ALCOHOL IN VI OLATION OF AS 28.35.280, OR FROM REFUSAL
TO SUBM T TO A CHEM CAL TEST OF BREATH IN VI CLATI ON OF
AS 28. 35.285; OR

(2) A DRUG EDUCATION OR REHABI LI TATI ON
TREATMENT PROGRAM |F THE REVOCATION RESULTED FROM
POSSESSION OR USE OF A CONTROLLED SUBSTANCE |IN
VIOLATION OF AS 11.71 OR A MINICI PAL ORDI NANCE W TH
SUBSTANTI ALLY SI M LAR ELEMENTS] .

Del ete Section 13 and replace with
*Sec. 13. AS 47.12.060(b) is anmended to read:

(b) When the departnment or an entity selected by
it decides to nake an informal adjustnent of a matter
under (a)(2) of this section, that infornmal adjustnent

(1) nust be mde wth [MAY NOI' BE MADE
W THOUT] the agreenent or consent of the minor and the
mnor’s parents or guardian to the terms and
conditions of the adjustment;[.]

(2) nust give [IN ADDI TION, THE DEPARTMENT
OR ENTITY SHALL A VE] the mnor’'s foster parents an
opportunity to be heard before the informal adjustnent

is made;[.]
(3) nmust include notice that [AN] informal
action to adjust a matter is not successfully

conpleted unless, anong other factors that the
departnment or entity selected by it considers, as to
the victim of the act of the mnor that is the basis
of the delinquency allegation, the mnor pays
restitution in the anbunt set by the departnment or the
entity selected by it or agrees as a termor condition
set by the departnment or the entity selected by it to
pay the restitution;

(4) for a violation of habitual m nor
consum ng or in possession under AS 04.16.050(d), nust
include an agreenent that the mnor perform 96 hours
of comunity work service and that the mnor’s
privilege to drive be revoked for six nonths, as if
the mnor had been adjudicated delinquent, and that
the privilege to drive be revoked for an additional
six nonths if the infornal adj ust nent IS not
successful because the mnor has failed to perform
comunity work service as ordered, or has failed to
submt to evaluation or successfully conplete the
education or treatnent recommended. The departnment or
entity selected by it shall notify the division of
notor vehicles of an informal adjustnent under this
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paragraph, and of an unsuccessful adjustnent described
in this paragraph;

(5) of an of f ense descri bed in AS
28.15.185(a) nust include an agreenment that the
mnor’s privilege to drive be revoked as provided in
AS 28.15.185(b), as if the m nor had been adjudicated
del i nquent . The departnent or entity selected by it
shall notify the division of notor vehicles of an
i nformal adjustnent under this paragraph.

Add a new section
*Sec. . AS 47.37.040 is anended by adding a new
par agr aphs to read:

(20) develop and inplenent or designate, in
cooperation with other state or local agencies, a
juvenile alcohol safety action program that provides
al cohol and substance abuse screening, referral, and
nonitoring of persons under 21 years of age who have
been referred to it by a court in connection with a
charge or conviction of a violation or m sdeneanor
related to the wuse of alcohol or a controlled
substance, by the division of notor vehicles in
connection with a license action related to the use of
al cohol or a controlled substance, or the division of
juvenile justice after a delinquency adjudication that
is related to the wuse of alcohol or a controlled
subst ance.

[ End of Anendnent 1 to HB 179; HB 179 was hel d over.]

HB 4 - OWNI BUS DRUNK DRI VI NG AMENDMENTS

Nunmber 1376

CHAI R ROKEBERG announced that the commttee would resune the
hearing on HOUSE BILL NO 4, "An Act relating to offenses
involving operating a notor vehicle, aircraft, or watercraft
whi l e under the influence of an al coholic beverage or controlled
substance; relating to inplied consent to take a chem cal test;
relating to registration of not or  vehicl es; relating to
presunptions arising from the anount of alcohol in a person's
breath or blood; and providing for an effective date.” [Before
the commttee were CSHB 4(TRA) and Amendnent 16A, as anended
once. |

[ Because of their Jlength, sone anmendnents to CSHB 4(TRA)
di scussed or adopted during the neeting are found at the end of
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this final section of mnutes for this date for HB 4. Shorter
anendnents are included in the main text only.]

REPRESENTATI VE BERKOWN TZ referring to page 6 of [Anmendment 16A],
asked why ten days of community work service (CW5) was only
being allowed for the second offense. [ Avendment 16A is
provided at the end of the mnutes for HB 4.]

Nunber 1450

MKE FORD, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency, said
that this language in the refusal section of [Amendnent 16A] is
sinply conforming to language in the DW (drinking while
i nt oxi cated) provisions on page 17 of CSHB 4(TRA). He confirned
that essentially the mandatory mninmm sentence for a second
of fense is 20 days with 10 days of CW&.

CHAI R ROKEBERG added that the alternative is 30 days in jail if
the of fender does not want to do the CW&.

REPRESENTATI VE BERKOW TZ commented that the defendant is not
usual ly allowed to nake this choice for hinself/herself.

CHAI R ROKEBERG surmnm sed that the decision belonged to the court.

MR. FORD said he saw this as an option on the part of the person
receiving the sentence; he did not see that the court could deny
a person this option.

REPRESENTATI VE BERKOW TZ explained that the defendant is not
normally allowed to choose whether to serve jail time or
suspended tinme, and that the court could inpose the 30 days'
jail time without any CW5, if it so chooses.

CHAI R ROKEBERG noted that this |anguage was inserted during the
ti me when he was pronoting the diversion program

MR. FORD, acknowl edging that this is a point that should be
clarified, restated that his interpretation of the |anguage is
that the court is required to give the defendant the option.

REPRESENTATI VE BERKOW TZ remarked that if this is the case, then
he objects to this | anguage.

HOUSE JUD COW TTEE - 68- March 31, 2001



CHAIR ROKEBERG said he agreed with Representative Berkowtz:
the | anguage should reflect that this option is at the court's
di scretion.

REPRESENTATI VE BERKOW TZ noted again that this |anguage reflects
m ni mum sentences, and therefore the sentence could be increased
shoul d the court so choose.

Nunmber 1690

DEAN J. GUANELI, Chief Assistant Attorney General, Legal
Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), rem nded the conmittee that the existing statute already
defines what constitutes CA5 and he suggested that any change
in |language pertaining to CA5 should reflect that it is pursuant
to this existing statute.

Nunber 1712

CHAIR ROKEBERG nmonentarily setting aside the question of
[ Arendnent 16A], made a notion to adopt Conceptual Anendnment
16B, "to conform the |anguage in Section 41 [of Amendnent 16A,
regardi ng AS 28.35.032, and Section 27 of CSHB 4(TRA), regarding
AS 28.35.030] as needed to conform the instruction that the
court be given the power to nake that election.” There being no
obj ecti on, Conceptual Anendnent 16B was adopt ed.

REPRESENTATI VE BERKOWN TZ, returning to Amendnent 16A, noted that
he still had concerns about it.

Nunber 1739

BLAIR McCUNE, Deputy Director, Central Ofice, Public Defender
Agency (PDA), Department of Admnistration, testified via
tel econference, and said that when the nunicipal attorney was
speaking about the Minicipality of Anchorage's forfeiture
proceedings, it was wth regard to "in rem forfeitures instead

of "in personant or "crimnal" forfeitures. He noted that in
the Anchorage Municipal Code (AMC), there are two provisions
relating to vehicle forfeiture for DW. The in personam

forfeitures are located in AMC 9.28.020, and the in rem
forfeitures are located in AMC 9. 28. 026. He explained that it

appears to him that the drafter of Anendnent 16A took | anguage
from AMC 9.28.020, instead of from AMC 9.28.026, which, he
roughly paraphrased, results in the vehicle being declared a
public nuisance in order that the vehicle can be forfeited. He
went on to suggest that by using |anguage from AMC 9. 28.020,
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Amendnent 16A would not decrease [the PDA s] fiscal note as
anti ci pat ed.

MR MCUNE, on the point of whether he had any specific
solutions to the problens pertaining to vehicle forfeiture,
responded that the current vehicle forfeiture laws do allow for
sone |eeway, but he ventured that the specifics of this

information would be better garnered from M. Guaneli. He
suggested that perhaps civil forfeiture mght be addressed in
statute already. However, he said that in his view as
[ Anendment 16A] is currently witten, it is connected with a
crimnal case and will result in an in personam crimnal vehicle
forfeiture. He then referred to the first two sections of

Amendnment 16 on page 1, and noted that nmuch to his shock, a
person's liberty is dependent on whether he/she has the ability
to post the return bond. He surmised that this provision wll
have big effects on both [the PDA] and the DOC. And while he
acknow edged that this language is part of the Anchorage
Muni ci pal Code, he said he seriously doubts it is enforced. He
suggested that requiring a bond on the vehicle in order for the
person to be released from jail violates that person's
constitutional right to bail

MR. FORD cautioned the committee that although he had attenpted
to use the Anchorage system with regard to vehicle forfeiture,
he was not famliar with it in practice, and it may very well be
that Anchorage does not use sonme of its nunicipal provisions.
He also noted that the direction the conmttee was taking wth
regard to vehicle inpoundnment and forfeiture was a major change
fromcurrent statutory practice; therefore, he urged caution.

CHAIR ROKEBERG renmarked that it would be difficult to sinply
suggest a conceptual anendnment to alleviate sone of these
af orenenti oned concerns relating to vehicle forfeiture. He
nment i oned, however , that properly anending the provisions
regarding vehicle forfeiture has the potential of |owering the
fiscal note.

Number 2122
REPRESENTATI VE BERKOW TZ nmade a notion to adopt a conceptual
anendnent to Anmendnent 16A, "that we withdraw all the forfeiture

provi sions from [ Anendnent 16A]."

CHAI R ROKEBERG asked whether this anmendnent to Anmendnent 16A
woul d af fect the inpoundnent provisions.
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MR, FORD said that forfeiture and inpoundnent are the two nmjor
parts to consider, and that they are two separate parts. He
added that if the commttee wanted to retain the current system
with regard to vehicle forfeiture, then those references could
be renoved. He noted that under the present system forfeiture
is at the discretion of the courts, whereas inpoundnent is up to
the police and is typically a safety issue.

CHAIR ROKEBERG offered that they would be mking a policy
statenent, and he added that they had already nmade a policy
statenent el sewhere in the bill that is sinply being reconfirned
by Amendnent 16A - that vehicle forfeiture will be mandated for
the third, or higher, conviction, and, via another anmendnent,
that the ~courts wll have the option of forfeiture or
i npoundnent on the second of fense.

MR. FORD confirnmed that there was an earlier anendnent that did
acconplish this step regarding vehicle forfeiture.

CHAI R ROKEBERG clarified that he was referring to a forthcom ng
amendnent relating to forfeiture of a vehicle's |icense plates,
which he said he is calling "inpoundnent in place." He added
that he was wlling to strip Amrendnent 16A down to its bare
essentials in the interest of noving the process along, but he
did not want to m ss sonething by doing so.

REPRESENTATI VE BERKOW TZ said, "As | understand it, what we're
hanging on here are the inpoundnent and the forfeiture
provisions that are in [ Anendnent 16A]."

Nunber 2221

CHAI R ROKEBERG rephrased the amendnment to Anmendnment 16A: "To
renove those sections that relate to the attenpt that we're
making for civil-case forfeiture and inpoundnent only. Any

other provisions that relate to current state forfeiture and/or
the times of forfeiture and inpoundnent should remain in there,
if in fact they're even there.”

Nunber 2250
JANET SEITZ, Staff to Representative Norman Rokeberg, Al aska
State Legislature, noted that this anendnent to Anmendnent 16A

woul d | eave all of the refusal |anguage intact.

Nunber 2270
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CHAI R ROKEBERG asked whether there were any objections to the
anendnent to Anendnent 16A [as previously anmended once]. There
being no objection, the second anendnent to Anmendnment 16A was
adopt ed.

REPRESENTATI VE BERKOW TZ referred to |anguage in Section 42 of
Amendnment  16A that says: "supply the judge, prosecutor
def endant, and an agency involved in the defendant's treatnent
with informati on and reports concerning the defendant's past and
present assessnent, treatnent, and progress". He then asked
whether this wuld be invading the patient's privileged
i nformation. He suggested that sone of this information m ght
be doctor-patient, or psychoanalyst-patient information. And
al t hough he acknow edged that this information is confidential
and may only be wused in court proceedings involving the
defendant or the defendant's treatnent, he pointed out that
supplying this information is, essentially, wdely broadcasting
what can be privileged information, wthout any provisions
protecting the individual's privacy rights.

MR. FORD pointed out that the language limts who can get the
information and what the information can be used for, and that
the information is confidential. He suggested that this shoul d
provi de sonme confort |evel.

REPRESENTATI VE BERKOW TZ called this a big | oophole and used the
foll ow ng exanpl e:

|'ve got sone guy who the doctors say is ... an
al coholic and a kl eptomani ac. ... I'"ma prosecutor -
| have access to this information - and | could use

that in another court proceedi ng.

MR. GUANELI, in defense of this specific |anguage - which was
suggested by the DOL - said that there are specific rules of
evidence that govern what evidence is admissible in court
proceedings, and one of the primary rules pertains to the

doct or - pati ent rel ati onshi p. | f prosecutors cone into
possession of that type of information, they sinply cannot use
it. He explained that this information is necessary to guide

the defendant's further treatnment; the treatnent professionals
say that they sonetinmes have trouble getting full access to al
of the defendant's prior treatnment records, and they need a
statute that will allow themto gather this information.

REPRESENTATI VE BERKOWNTZ related another exanple in which
information was dissemnated nore widely than it should have
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been: an individual was HV (human imunodeficiency virus)
positive - falsely, it turned out - and it becane a problem for
this individual in his conmmunity.

Nunmber 2429

MR. GUANELI suggested striking "the defendant or" from page 8,
lines 19-20, of Anendnment 16A, resulting in the information's
only being used in a court proceeding involving the defendant's
treat nent. He illustrated that a judge could hold a review
hearing to determ ne how the defendant is doing in a treatnent
program but the information could not be used in sone other
case or for sone other purpose.

REPRESENTATI VE BERKOW TZ pointed out that people who violate
this provision by dissemnating information are violating state
policy and probably state | aw.

MVR. GUANELI said that to the extent that confidential
information is wused inproperly, a crimnal provision covers
t hat .

Nunber 2487

REPRESENTATI VE BERKOW TZ nade a notion to anend Anendnent 16A by
striking "the defendant or" from page 8, lines 19-20, and
i ncluded a conform ng anmendnent to page 18 [lines 18-19, of CSHB
4(TRA) ] .

TAPE 01-51, SIDE B
Nunber 2487

CHAI R ROKEBERG asked whether there were any objections to the
amendnent to Amendnent 16A [as previously anmended twice]. There
being no objection, the third anmendnent to Anmendnent 16A was
adopt ed.

Nunber 2477

CHAIR ROKEBERG asked whether there were any objections to
Amendment 16A, as anmended. There being no objection, Amendnent
16A, as anended, was adopt ed.

Number 2451

CHAIR ROKEBERG nmade a notion to adopt Anmendnent 36 [22-
LS0046\ S. 25, Ford, 3/28/01]. He explained that this allows for

HOUSE JUD COW TTEE -73- March 31, 2001



the seizure of license plates, and that he called this the
"i mpoundnent -i n- pl ace anendnent.” [ Arendnment 36 is provided at
the end of the mnutes for HB 4.]

MS. SEI TZ added that Amendnment 36 would put in place a procedure
by which |law enforcenent officials could, at the sanme tine that
the driver's license is seized, seize the registration plates of
the vehicle and issue a tenporary permt under which the vehicle
may be operated. She noted that this tracks with what is done
now regardi ng seizure of driver's licenses. It gives the person
the right to an appeal, and it gives the co-owner of the vehicle
the right (page 2, beginning on line 7) to reregister the

vehi cl e under the co-owner's nane. She added that seizure of
the plates would run concurrent with the driver's I|icense
revocati on/ suspensi on. She expl ained that |anguage on page 3,
beginning on line 24, provides for inpoundnent of the vehicle

(for a second or higher offense) by immobilizing it at the
offender's residence for the sanme period of time that the
driver's license is revoked.

REPRESENTATI VE BERKOW TZ asked what woul d happen when soneone is
arrested while driving a rental car.

MR. FORD replied that there is a provision allowi ng the owner to
get the plates back, and that there is also a provision for
revi ew. He added that under the admnistrative review
provi sions, AS 28.15.166, an innocent party can "show up" and
defend his/her rights. He al so added that there is a provision
for notice in existing law, and that he had dovetailed "this"
provision with the |icense-revocation provisions.

REPRESENTATI VE BERKOW TZ, wusing the hypothetical exanple of a
rental car, said that at the time of arrest, the officer is
going to know that the vehicle is a rental; he then asked why
the officer is being forced to go through the process of seizing
the plates, which would force soneone from the rental agency to
go through the process of reclaimng the plates. He said, "This
is the problemyou get into when you do not allow discretion.”

Nunber 2310

MARY MARSHBURN, Director, D vision of Mtor Vehicles (DW),
Departnent of Admnistration, testified via tel econference and
on this sane point, said that the DW did not see that there is
"an easy out" for a rental or a leased vehicle. In these
i nstances, the rental car or leasing conpany is not a co-owner
(which would be covered under |anguage in subsection (e), on
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page 2, line 7, of Anmendnent 36); the conpany is the owner and
the user is sinply the registered user. She expl ai ned that
there were basically three situations regarding operation of a
vehi cl e: the vehicle is leased or rented by the driver, the
driver borrows the vehicle from another person, or the vehicle
is owned or co-owned by the driver. She noted that subsection
(e) would not cover the owner of a borrowed vehicle either.

M5. MARSHBURN suggested that on page 2, line 7, of Amendnent 36,
"co-owner" be replaced with "owner" in order that the owner of a
borrowed vehicle be given the sane recourse that is being
offered to a co-owner. She also suggested that the | ast
sentence of subsection (e) be deleted from page 2, lines 11-13,
of Amendnent 36, because it is alnpbst certain that any seized
pl ates would not end up in the DW' s possession anytinme quickly
after seizure, nor would the plates necessarily be at the sane
|l ocation that an individual mght come to reregister, and
therefore the DW woul d sinply assign new plates to the vehicle.

M5. MARSHBURN, wth regard to a question posed earlier by
Representative Berkowitz, explained that it is the status of the
driver's license and the type of driver's license that dictates

whet her a person can drive and under what conditions. The
vehicl e does not need to be registered in that person's name in
order for hinmher to drive that vehicle. If the license is

revoked, the person cannot drive anything; if the license is
limted, the person can only drive according to the limtations
of the |icense. Wth this in mnd, she said that the DW
considers this provision regarding plate confiscation as nore of
a paper or record exercise, rather than having any real effect
on the DW problem She opined that the only practical effect
that plate seizure is going to have is going to be on the single
i ndi vidual who is the sole owner of the vehicle that he/she was
driving at the tine of arrest, and who does not have any access
what soever to any other vehicle, either borrowed, rented,
| eased, or co-owned.

REPRESENTATI VE JAMES noted that if a person is driving a vehicle
Wi thout plates, it provides a visual indication that the person
shoul d be stopped by | aw enforcenent.

MR. FORD, on the topics of borrowed cars and | eased/rented cars,
said that a provision should be added, perhaps in subsection

(e), that will allow owners of a borrowed vehicle to get their
plates returned. It also would be a good idea to cone up with a
trigger that i nvol ves ownership [of | eased/ rented cars],
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al t hough, he added, he was not sure how that would operate at
the arrest portion of the process.

REPRESENTATI VE BERKOW TZ, on the goal of Anmendnent 36, noted
that in the clearest case, if a person is caught DW while
driving his/her own vehicle, then the plates can be taken.

Nunmber 2053

REPRESENTATI VE COGHILL, referring to page 1, line 7, of
Amendnent 36, suggested addi ng | anguage "for which the person is
the sole owner" to ensure that the plates are only taken from
vehi cl es owned by the person suspected of DW.

Nunber 2007

ALVI A "STEVE" DUNNAGAN, Lieutenant, Division of Alaska State
Troopers, Departnent of Public Safety (DPS), testified via
t el econf erence. In response to questions, he explained that
vehicle registration can be, and is, checked at the time of
arrest. The arresting officers not only run the record through
the computer system they also look for registration docunents
in the vehicle itself in order to match themup wth plates and
vehicle identification nunbers (VINs). He did note, however,
that a fairly common problem occurs when people buy a vehicle
from anot her person but do not change the registration. Wen a
car is sold, both the buyer and the seller are supposed to |et
the DW know that the transaction took place, but that "falls
through the crack” and does not get done a lot of the tine.
Because of this, sometimes an officer in the field mght find
that a vehicle is registered to sonebody conpletely different
from the person driving it, who clainms to have bought the
vehicle several nonths prior. He added that luckily, on
occasion, the seller has already notified the DW of the sale.

LI EUTENANT DUNNAGAN, on the topic of confiscating |license plates
for DW, suggested the commttee also consider that it is not
uncommon now for people to steal license plates sinply because
they don't have the funds, or the docunentation to provide
proper proof, for licensing through the DW. He added that
m suse of license plates is a msdeneanor, and is a fairly
common of f ense.

MR FORD, with regard to a solution for borrowed, rented, and

| eased vehicles, suggested sinply requiring that it be a vehicle
that the person is a regi stered owner or co-owner of.
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Nunmber 1880

CHAI R ROKEBERG nade a notion to anend Anendnent 36 "to do just
that [for M. Ford to make ownership clarifications in Amrendnent
36]." There being no objections, the anendnent to Amendnent 36
was adopt ed.

Nunber 1864

CHAI R ROKEBERG made a motion to further anend Amendnent 36 on
page 1 [line 11] by adding, after "issue a", the words
"di stinctively marked". In this way, the tenporary permt that

is issued for a vehicle's registration plates would be
distinctively marked, and could not be confused with any other
type of tenporary permt. There being no objection, the second
anendnent to Anendnent 36 was adopt ed.

Nunber 1799

CHAIR ROKEBERG asked whether there were any objections to
Amendnent 36, as anended. There being no objection, Amendnent
36, as anended, was adopt ed.

Number 1773

CHAIR ROKEBERG nmade a notion to adopt Anmendnent 37 [22-
LS0046\ S. 26, Ford, 3/28/01], which read:

Page 1, line 9, followwng the first occurrence of
n Of ll:
| nsert
ll(l) n
Page 1, line 11, follow ng "prograni:
Insert "; and

(2) up to 50 percent of the mninmm fines
requi red under (b)(1) or (n)(1) of this section”

M5. SEITZ explained that Amendnent 37 gives the judge the
di scretion of suspending up to 50 percent of the mninmm fines
that are set in CSHB 4(TRA). She clarified that the |anguage in
Amendnent 37 anends | anguage in Anmendnent 7, which was adopted
on 3/26/01.

Nunmber 1659
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CHAIR ROKEBERG asked whether there were any objections to
Amendnent  37. There being no objection, Amendnent 37 was
adopt ed.

Nunmber 1635

CHAIR ROKEBERG made a notion to adopt Amendnent 40, which read
[original punctuation provided]:

Page 20, line 21

DELETE: " 240"
| NSERT: " 180"

Page 20, |ine 23:

DELETE: " 480"
| NSERT: " 360"

Page 20, |ine 25:

DELETE: "two years"
| NSERT: "440 days”

Conform portions of anmendnment 16 (if adopted) dealing
with refusal to tinme |ines above (page 10, lines 21,
23, and 25 of amendnent [nunber] 16)

CHAI R ROKEBERG expl ai ned that Anendnent 40 reduces the anount of
"hard tinme" served, and reduces the fiscal note by $1.1 nmillion

REPRESENTATI VE COGHI LL asked whether this change would stil
all ow enough tine for adequate treatnment as discussed during
previ ous testinony.

CHAl R ROKEBERG confirned that it did.
REPRESENTATI VE BERKOW TZ added that it increases the current

sentence by 50 percent, instead of 100 percent, which is what
| anguage presently in CSHB 4(TRA) does.

Number 1590

CHAI R ROKEBERG asked whether there were any objections to
Amendnent  40. There being no objection, Amendnent 40 was
adopt ed.
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Nunber 1581

CHAI R ROKEBERG made a notion to adopt Anmendment 41, which read
[original punctuation provided]:

Page 16, line 11

DELETE: " 500"
| NSERT: " 1500"

CHAI R ROKEBERG explained that Amendnent 41 is a technical
amendnent; when the commttee decided to delete the ".08
di version program" the |anguage regarding the $500 fine for a
first offense was inadvertently retained instead of the correct
anmount of $1, 500.

REPRESENTATI VE BERKONTZ remnded the conmittee that the
| anguage regarding refusal should conform to this change as
wel | .

CHAIR ROKEBERG noted that he wuld be giving M. Ford
instructions to conform |anguage as needed when crafting the
commttee substitute reflecting the adopted anendnents.

Number 1520

CHAI R ROKEBERG asked whether there were any objections to
Amendnent  41. There being no objection, Amendnent 41 was
adopt ed.

Nunber 1487

REPRESENTATI VE BERKOW TZ made a notion to adopt Amendnent 38
[ 22-LS0046\ S. 27, Ford, 3/28/01]. [ Amrendnent 38 is provided at
the end of the m nutes on HB 4.]

Nunber 1481
REPRESENTATI VE JAMES obj ect ed.

CHAI R ROKEBERG sai d that although he Iikes Amendnent 38 and the
DU Prevention Task Force reconmended the concept, he also had
to object. He offered that the problem is one of creating a
nexus between the permanent fund dividend (PFD) pool and the
ASAP (Al cohol Safety Action Program fees, the fines, the
restitution, and the treatnent fees, since currently those funds
would sinply go directly into the general fund (GF). He

HOUSE JUD COW TTEE -79- March 31, 2001



suggested that raising the fine to $1,500 is simlar to
collecting a person's PFD.

REPRESENTATI VE BERKOW TZ argued that inposing a fine of $1,500
for a DW does not send the sane nessage as nmaking a person
ineligible to receive a PFD.

CHAI R ROKEBERG countered that if the bill allowed the judge to
suspend up to 50 percent of the fine, that noney could be
directed el sewhere, unlike the concept of taking a person's PFD
privileges away as proposed by Amendnent 38.

Nunmber 1346

CANDACE BROWER, Program Coordi nator/Legislative Liaison, Ofice
of the Conm ssioner, Departnment of Corrections (DOC), conmrented
that Amendnment 38 would attach an additional fiscal note of
about $45,000 to the DOC for a "stat-tech" position in order to
determne PFD eligibilities. She added that placing those PFDs
in the pool renoves the ability of other agencies to garnish or
be assigned those funds, for exanple, for child support or
treatment costs.

Number 1300

REPRESENTATI VE BERKOW TZ wi t hdrew Anendnent 38 but noted that he
woul d still be |ooking for a way to institute the concept.

Number 1290

CHAI R ROKEBERG made a notion to adopt Conceptual Anmendment 42,
"to statutorily raise the ASAP fee to not |less than $150."
There bei ng no objection, Conceptual Amendnent 42 was adopt ed.

CHAIR ROKEBERG, after sone discussion concerning whether to
report CSHB 4(TRA), as anended, out of commttee, announced that
the commttee would hold the bill over and bring back a
commttee substitute. [This was followed by brief discussion
regarding when to neet next for a hearing on HB 4.] Chair
Rokeberg then gave M. Ford formal instructions from the
commttee to "make all the non-substantive conform ng anendnents
and cl eanup that you need to do froma drafting standpoint."”

[ The hearing on HB 4 was recessed to a call of the chair,
tentatively set for 11 a.m, 4/3/01; HB 4 was held over.]

AMENDMENTS
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The follow ng amendnents to CSHB 4(TRA) were either discussed or
adopted during the hearing. [Shorter anendnments are provided in
the main text only.]

Amendnent 16A [22-LS0046\S.8, Ford, 3/21/01] (original version
adopted after being anended three tines):

Page 2, following |line 28:

Insert a new bill section to read:

"* Sec. 4. AS 12.30.020 is anended by adding new

subsections to read:

(1) In addition to the conditions of release
i nposed under (b) of this section, the conditions of
rel ease established for a person charged wth a
viol ation of AS 28.35.030 or 28.35.032 nust include at
a mnimm an order that the person's interest, if any,
in the nmotor vehicle, aircraft, or watercraft alleged
in an oral statement by a police officer, crimnal

conplaint, information, or indictnment to have been
used in the conm ssion of the offense be forfeited if
the person does not appear as ordered. Thi s

subsection applies to any release before judgnent of
conviction on a charge of violating AS 28.35.030 or
28.35.032, including any release on the person's own
recogni zance.

(j) The judicial officer who sets the conditions
of release for a person arrested for a violation of
AS 28.35.030 or 28.35.032 shall, in addition to the
conditions of release required wunder (b) of this
section, set a notor vehicle, aircraft, or watercraft
return bond for the notor vehicle, aircraft, or
watercraft alleged in an oral statement of a police

of ficer or crim nal conpl ai nt, i nformation, or
indictnment to have been used in the conm ssion of the
offense if the records of the Departnent of

Adm nistration, or the records of an agency wth
simlar responsibilities in another state, show that
the person arrested for the offense has any interest
in the notor vehicle, aircraft, or watercraft. The
purpose of setting a notor vehicle, aircraft, or
watercraft return bond is to secure the presence of
the motor vehicle, aircraft, or watercraft pending
trial and to provide security to be forfeited along
with the proceeds of a sale, transfer, or encunbrance
if the person's interest in the notor vehicle

aircraft, or watercraft 1is sold, transferred, or
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encunbered after the notor vehicle, aircraft, or
wat ercraft has been released pending trial. A person
who secures the release of a notor vehicle, aircraft,
or watercraft wunder a notor vehicle, aircraft, or
wat ercraft return bond nust return the notor vehicle,
aircraft, or watercraft to the custody of the state
upon order of the court. If the notor vehicle's,
aircraft's, or watercraft's release has been obtai ned
through the posting of a notor vehicle, aircraft, or
wat er cr af t return bond and the notor vehi cl e,
aircraft, or watercraft is not returned as required by
the court's order after a judgnent of conviction, the
state may, in addition to obtaining the forfeited
return bond funds, seize the notor vehicle, aircraft,
or wat er cr af t to inplenent the i npoundnent or
forfeiture ordered by the court. If the person has
not been previously convicted, the judicial officer
setting the notor vehicle, aircraft, or watercraft
return bond shall order that the requirenment of the
notor vehicle, aircraft, or watercraft return bond
shall automatically expire 30 days after the notor
vehicle, aircraft, or watercraft has been seized if
the notor vehicle, aircraft, or watercraft has not
been released under a notor vehicle, aircraft, or
wat ercraft return bond. The notor vehicle, aircraft,
or watercraft return bond set under this subsection
may only be posted by a person alleged to have used
the notor vehicle, aircraft, or watercraft while
violating AS 28.35.030 or 28.35.032 or by a person who
agrees to return the notor vehicle, aircraft, or
wat ercraft wupon order of the court wupon penalty of
forfeiture of the bond. A notor vehicle, aircraft, or
wat ercraft return bond may only be posted in cash and
must be set at a mninmum of (1) $250 if the person has
not been previously convicted;(2) $500 if the person
has been previously convicted and the notor vehicle,
aircraft, or watercraft is 20 years old or older; (3)
$1,000 if the person has been previously convicted and
the notor vehicle, aircraft, or watercraft is 15 years
old or older but |less than 20 years old; (4) $1,500 if
t he person has been previously convicted and the notor
vehicle, aircraft, or watercraft is 10 years old or
ol der but less than 15 years old; (5) $2,000 if the
person has been previously convicted and the notor
vehicle, aircraft, or watercraft is five years old or
ol der but less than 10 years old; and (6) $2,500 if
t he person has been previously convicted and the notor
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vehicle, aircraft, or watercraft is less than five

years old. In this subsection, "previously convicted"
has the meaning given in AS 28. 35.030(0).
(k) A nmotor vehicle, aircraft, or watercraft

return bond may be set above the mninmm provided
under (j) of this section if the notor vehicle,
aircraft, or watercraft appears to have unusually high
value for its age. A notor vehicle, aircraft, or
watercraft for which a bond is required under (j) of
this section may not be released pending trial unti
(1) the person seeking release of the notor vehicle,
aircraft, or wat er cr aft has provided proof of
ownership  of the notor vehi cl e, aircraft, or
wat ercraft and paid or provided proof of paynent of
the notor vehicle, aircraft, or watercraft return bond
and towing and storage fees, including the $160
adm ni strative fee to of f set t he departnment's
processing costs; or (2) the court makes a specific
finding that the seizure of the notor vehicle,
aircraft, or watercraft was legally unjustified and
the specific finding follows a contested hearing or is
established by a stipulation between the parties. | f
a notor vehicle, aircraft, or watercraft has not been
i mpounded for a longer period than the notor vehicle,
aircraft, or watercraft would be inpounded if the
person were convicted, the court may not delete the
requirenent of the notor vehicle, aircraft, or
wat ercraft return bond or exonerate a posted notor
vehicle, aircraft, or watercraft return bond until the
notor vehicle, aircraft, or watercraft for which bond
has been posted is returned to the departnent under a
court order. In this subsecti on, "l egal ly
unjustified" nmeans there was no reasonabl e suspicion
for the stop or probable cause for the arrest.

(1) A nmotor vehicle, aircraft, or watercraft
that is subject to a court order setting a notor
vehicle, aircraft, or watercraft return bond under (j)
of this section and that has not been rel eased under
that order is subject to the disposal provisions of
AS 28.10.502(c) if a crimnal conplaint, information
or indictnent is not filed by the date and tine of the
schedul ed arrai gnnent al | egi ng a violation of
AS 28.35.030 or 28.35.032, or if the count of the
crim nal conpl ai nt, i nformation, or i ndi ct ment
alleging a violation of AS 28.35.030 or 28.35.032 is
dismssed or is resolved by the acquittal of the
person alleged to have violated AS 28.35.030 or
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28. 35. 032. A notor vehicle, aircraft, or watercraft
return bond expires on the date and time of the
schedul ed arrai gnnment if a crimnal conpl ai nt,
information, or indictnent alleging a violation of
AS 28.35.030 or 28.35.032 is not filed by the date and
time of the schedul ed arrai gnnent.™

Renunber the followi ng bill sections accordingly.

Page 7, line 27:

Del ete "The"

I nsert "Except as provi ded under
AS 28.35.030(n)(3) and AS 28.35.032(p)(3), the [THE]"

Page 18, lines 5 - 8:
Del et e
"(3) the court shall revoke the person's
driver's license, privilege to drive, or privilege to
obtain a license under AS 28.15.181, and nmay order the
notor vehicle or aircraft that was used in comm ssion
of the offense to be forfeited under AS 28.35.036."

| nsert

"(3) the court shall revoke the person's
driver's license, privilege to drive, or privilege to
obtain a license under AS 28.15.181, shall order the
notor vehicle, aircraft, or watercraft used in the
comm ssion of the offense inpounded as required under
AS 28.35.036, and may order the notor vehicle, [OR|
aircraft, or watercraft that was used in comn ssion of
the offense to be forfeited under AS 28. 35. 037,

(4) the court shall order that any notor
vehicle, aircraft, or watercraft return bond that has
been posted wunder AS 12.30.020(j) to secure the
rel ease of the notor vehicle, aircraft, or watercraft
be forfeited to the state if the nptor vehicle,
aircraft, or watercraft subject to the notor vehicle,
aircraft, or watercraft return bond is not returned to
the custody of the state within five days after the
sentencing; the court shall order that any notor
vehicle, aircraft, or watercraft return bond posted to
secure the release of the notor vehicle, aircraft, or
watercraft be exonerated when the notor vehicle,
aircraft, or watercraft has been returned to the
custody of the state; the court nmay also order that
any proceeds of any sale, transfer, or encunbrance of
the notor vehi cl e, aircraft, or wat er craft be
forfeited to the state if the notor vehicle, aircraft,
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or wat er cr af t has been sold, transferred, or
encunbered while the notor vehicle, aircraft, or
watercraft has been subject to a notor vehicle,
aircraft, or watercraft return bond; a notor vehicle,
aircraft, or watercraft ordered inpounded under
AS 28.35.036 nmy not be released until after the
person seeking release of the notor vehicle, aircraft,
or watercraft has satisfied the rel ease provisions of
AS 12.30. 020(k); any order of i npoundnent under
AS 28.35.036 or forfeiture under AS 28.35.037 is
subject to the rights of |ienholders and coowners who
are not the person convicted under this section as
those rights are adjudicated in proceedings under
AS 28.35.037; if the state has brought a civil action
under AS 28.35.037 seeking forfeiture as against all
those with an interest in the notor vehicle, aircraft,
or watercraft except the person charged wth a
violation of this section, that civil action shal
provide the sole forum in which |I|ienholders and
coowners who claim an interest in the notor vehicle,
aircraft, or watercraft but are not the person charged
with a violation of this section can seek relief; in
this paragraph, "interest in the nptor vehicle,
aircraft, or watercraft™ nmeans a right, claim or
title to the notor vehicle, aircraft, or watercraft or
a legal share in the notor vehicle, aircraft, or
watercraft that the oral statenent of a police
officer, conplaint, indictnent, or infornmation alleges
was used in the conmssion of a violation of this
section [AS 28.35.036]."

Page 18, line 29, through page 19, |line 3:

Delete "The Departnent of Health and Social
Services shall, by regulation, establish standards for
clinically appropriate treatnent required under this
subsection. The treatnent standards established under
this subsection nust include conpliance with al cohol
or drug treatnent, anger nmanagenent, counseling,
parent training, and donestic viol ence prevention."

Page 21, lines 8 - 10:
Del et e
"(5) shall [MAY] also order forfeiture
under AS 28.35.036 of the vehicle, watercraft, or
aircraft wused in the conmmssion of the offense,
subj ect to rem ssion under AS 28.35.037; and"
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| nsert
"(5) shall [MAY] also order inpoundnent
[ FORFEI TURE] under AS 28.35.036 of the notor vehicle,
[OR] aircraft, or watercraft used in the conm ssion of
the offense, and forfeiture of the notor vehicle,
aircraft, or watercraft [SUBJECT TO REM SSI ON] under
AS 28. 35.037; and"

Page 25, followi ng line 20:
Insert new bill sections to read:
"* Sec. 41. AS 28.35.032(g) is anended to read:
(g) Upon conviction under this section,

(1) the court shall inpose a mninum
sentence of inprisonnment of

(A not less than 72 consecutive hours and
a fine of not less than $500 [$250] if the person has
not been previously convicted;

(B) not less than 30 days, or not |ess than
20 days if the person perforns 10 days of community
service, and a fine of not less than $3,000 [$500] if
t he person has been previously convicted once;

(© not less than 60 days and a fine of not
less than $4,000 [$1,000] if the person has been
previously convicted twice and is not subject to
puni shnent under (p) of this section;

(D) not less than 120 days and a fine of
not less than $5,000 [$2,000] if the person has been
previously convicted three tinmes and is not subject to
puni shnent under (p) of this section;

(E) not less than 240 days and a fine of
not less than $6,000 [$3,000] if the person has been
previously convicted four tines and is not subject to
puni shnent under (p) of this section;

(F) not less than 360 days and a fine of
not less than $7,000 [$4,000] if the person has been
previously convicted nore than four times and is not
subj ect to punishnment under (p) of this section;

(2) the court may not

(A suspend execution of the sentence
required by (1) of this subsection or grant probation,
except on condition that the person serve the m ni num
i mprisonnment under (1) of this subsection; or

(B) suspend inposition of sentence;

(3) the court shall revoke the person's
driver's license, privilege to drive, or privilege to
obtain a license under AS 28.15.181, shall order the
notor vehicle, aircraft, or watercraft used in the

HOUSE JUD COW TTEE - 86- March 31, 2001



comm ssion of the offense inpounded as required under
AS 28.35.036, and may order the notor vehicle, [OR|
aircraft, or watercraft that was used in comm ssion of
t he of f ense be forfeited under AS 28. 35. 037
[ AS 28. 35.036]; [ AND]

(4) the sentence inposed by the court under
this subsection shall run consecutively with any other
sentence of inprisonnent inposed on the person; and

(5) the court shall order that any notor
vehicle, aircraft, or watercraft return bond that has
been posted to secure the release of the notor
vehicle, aircraft, or watercraft be forfeited to the
state if the notor vehicle, aircraft, or watercraft
subject to the notor vehicle, aircraft, or watercraft
return bond is not returned to the custody of the
state wthin five days after the sentencing; the court

shall order that any notor vehicle, aircraft, or
wat ercraft return bond posted to secure the rel ease of
the notor vehi cl e, aircraft, or wat ercraft be
exonerated when the notor vehicle, aircraft, or

wat ercraft has been returned to the custody of the
state; the court nmay also order that any proceeds of
any sale, transfer, or encunbrance of the notor
vehicle, aircraft, or watercraft be forfeited to the
state if the notor vehicle, aircraft, or watercraft
has been sold, transferred, or encunbered while the
notor vehicle, aircraft, or watercraft has been
subject to a notor vehicle, aircraft, or watercraft
return bond; a notor vehicle, aircraft, or watercraft
ordered inpounded under AS 28.35.036 nmay not be
rel eased until after the person seeking rel ease of the
notor vehicle, aircraft, or watercraft has satisfied
the rel ease provisions of AS 12.30.020(k); an order of
i npoundnent under AS 28.35.036 or forfeiture under
AS 28.35.037 is subject to the rights of |I|ienholders
and coowners who are not the person convicted of a
violation of this section as those rights are
adj udi cated in proceedings under AS 28.35.037; if the
state has brought a civil action under AS 28.35.037
seeki ng i nmpoundnment or forfeiture as against all those
wth an interest in the notor vehicle, aircraft, or
wat ercraft except the person charged with a violation
of this section, that civil action shall provide the
sole forumin which |ienhol ders and coowners who claim

an interest in the nmotor vehicle, aircraft, or
watercraft but are not the person charged with a
violation of this section can seek relief; in this
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paragraph, "interest in the npotor vehicle, aircraft,
or wat ercraft” has t he neani ng gi ven in
AS 28. 35.030(b) (4).

* Sec. 42. AS 28.35.032(h) is anended to read:

(h) Except as prohibited by federal Iaw or
regul ation, every provider of treatnent prograns to
whi ch persons are ordered under [(l) OF] this section
shall supply the judge, prosecutor, defendant, and an
agency involved in the defendant's treatnment wth
information and reports concerning the defendant's
past and present assessnent, treatnent, and progress
[ ALASKA COURT SYSTEM W TH THE | NFORVATI ON REGARDI NG
THE CONDI TION AND TREATMENT OF THOSE PERSONS AS THE
SUPREME COURT NMAY REQUIRE BY RULE]. I nf or mati on
conpil ed under this subsection is confidential and may
only be wused in connection with court proceedings
involving the defendant or the defendant's treatnent
[BY A COURT |IN SENTENCING A PERSON CONVI CTED UNDER
TH'S SECTION, OR BY AN OFFICER OF THE COURT |IN
PREPARI NG A PRE- SENTENCE REPORT FOR THE USE OF THE
COURT I N SENTENCING A PERSON CONVICTED UNDER THI S
SECTION] . "

Renunber the followi ng bill sections accordingly.

Page 25, followi ng line 26:

Insert new bill sections to read:

"* Sec. 44. AS 28.35.032(1) is anended to read:

(1) The court shall order a person convicted
under this section to satisfy the screening,
evaluation, referral, and program requirenents of an
al cohol safety action program if such a program is
available in the comunity where the person resides,
or a private or public treatnent facility approved by
the division of alcoholism and drug abuse, of the
Department of Health and Soci al Servi ces, under
AS 47. 37 to make referrals for rehabilitative

treatment or to provide rehabilitative treatnent. | f
a person is convicted under (p) of this section, the
court shall order the person to be evaluated as
required by this subsection before the court inposes
sentence for the offense. Treatnent required under
this subsection shall occur, as nuch as possible, when
the person is incarcerated. The cost of treatnent
required under this subsection shall be paid to the
state by the person being treated. The cost of

treatnment required to be paid to the state under this
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subsection may not exceed $2, 000. Upon the person's
conviction, the court shall include reinbursenent of
the cost of treatnent as a part of the sentence.
Except for rei nbursenent from a pernanent fund
dividend as provided in this subsection, paynent of
the cost of treatnent is not required if the court
determnes the person is indigent. For costs of
treatnent that are not paid by the person as required
by this subsection, the state shall seek rei nmbursenent
from the person's permanent fund dividend as provided
in AS 43.23. 065. In this subsection, "cost of
treatnment” does not include costs incurred as a result
of t r eat nent not requi red under the treatnent
standards established under this subsection.
* Sec. 45. AS 28.35.032(0) is anended to read:

(o) Inprisonment required under (g)(1) (A or (B)
of this section shall be served at a commnity
residential center, or if a comunity residential
center is not available, at another appropriate place
determ ned by the comm ssioner of corrections. The
cost of inprisonnment resulting from the sentence
i mposed under (g)(1l) of this section shall be paid to
the state by the person being sentenced provided,
however, that the cost of inprisonnent required to be
paid under this subsection may not exceed $2,000

[ $1, 000] . Upon the person's conviction, the court
shall include the costs of inprisonment as a part of
t he judgnent of conviction. Except for reinbursenent

from a permanent fund dividend as provided in this
subsection, paynent of the cost of inprisonnment is not
required if the <court determnes the person is

indigent. For costs of inprisonment that are not paid
by the person as required by this subsection, the
state shall seek reinbursenent from the person's
per manent fund di vi dend as provi ded under

AS 43.23.065. Wiile at the conmmunity residential
center or other appropriate place, a person sentenced
under (g)(1)(A) of this section shall perform at |east
24 hours of comunity service work and a person
sentenced under (g)(1)(B) of this section shall
perform at |east 160 hours of community service work,
as required by the director of the community

residential center or other appropriate place. I n
this subsection, "appropriate place" neans a facility
with 24-hour on-site staff supervi sion that IS

specifically adapted to provide a residence, and
includes a correctional center, [RESIDENTIAL TREATMENT
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FACI LI TY, HOSPITAL,] halfway house, group hone, work
farm work canp, or other place that provides varying
|l evels of restriction; "appropriate place" does not
nean a residential treatnent facility or a hospital.

* Sec. 46. AS 28.35.032(p) is anended to read:

(p) A person is guilty of a class C felony if
the person is convicted under this section and has
been previously convicted two or nore tinmes since
January 1, 1996, and wthin the 10 [FIVE years

preceding the date of the present offense. For
purposes of determning mninmm sentences based on
previ ous convi ctions, t he provi si ons of
AS 28.35.030(0)(4) apply. Upon conviction,

(1) the court shall inpose a fine of not

| ess than $10,000 [$5,000] and a mnimum sentence of
i mprisonnment of not |ess than

(A 240 [120] days if the person has been
previously convicted tw ce;

(B) 480 [240] days if the person has been
previously convicted three tines;

(© two years [360] days if the person has
been previously convicted four or nore tines;

(2) the court may not

(A suspend execution of the sentence
required by (1) of this subsection or grant probation,
except on condition that the person serve the m ni num
i mprisonnment under (1) of this subsection; or

(B) suspend inposition of sentence;

(3) the court shall permanently revoke the
person's driver's |license, privilege to drive, or
privilege to obtain a license subject to restoration
under (r) of this section [UNDER AS 28. 15.181(c)];

(4) the court may order as a condition of
probation or parole that the person take a drug, or
conbi nati on of drugs, intended to prevent consunption
of an alcoholic beverage; a condition of probation
i nposed under this paragraph is in addition to any
ot her condition authorized under another provision of
| aw;

(5) the sentence inposed by the court under
this subsection shall run consecutively with any other
sentence of inprisonment inposed on the person; [AND]

(6) the court may also order inpoundnent
[ FORFEI TURE] under AS 28.35.036, of the notor vehicle,
[OR] aircraft, or watercraft used in the conm ssion of
the offense, or forfeiture of the notor vehicle,
aircraft, or watercraft [SUBJECT TO REM SSION] under
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AS 28. 35.037; and
(7) shall order the departnent to revoke
the registration for any vehicle registered by the
departnment in the nane of the person convicted under
this subsection; if a person convicted under this
subsection is a registered co-owner of a vehicle, the
departnent shall reissue the vehicle registration and
omt the nane of the person convicted under this
subsecti on.
* Sec. 47. AS 28.35.032 is amended by adding new
subsections to read:
(r) Upon request, the departnent shall review a

driver's license revocation inposed under (p)(3) of
this section and nmay restore the driver's license if
(1) the license has been revoked for a

period of at |east 10 years;

(2) the person has not been convicted of a
crimnal offense since the |icense was revoked; and

(3) the person provides proof of financia
responsibility.

(s) A person who fails to satisfy alcoholism
treatment requirenents inposed by the court or an
aut hori zed agency under (l) of this section is not
eligible for good time deductions <credited under
AS 33. 20.

(t) If a person is convicted under this section
and has been previously convicted, the court shal
order the person to surrender the registration plates
for any vehicle registered or co-registered in the
person's nane. The person shall surrender the
registration plates to the departnent by the close of
the next business day. A person other than the person
convicted under this section who applies to register a
notor vehicle that has registration plates that were
required to be surrendered under this section but that
were not surrendered as required by this subsection
may not register the vehicle wunless the person
regi stering the vehicle provides proof satisfactory to
the departnment that the person did not know that the
registration plates were required to be surrendered
under this subsection or the person pays tw ce the
applicabl e regi stration fee required under
AS 28.10.421."

Renunber the followi ng bill sections accordingly.

Page 27, line 26, through page 28, |ine 6:
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Delete all material.

Insert new bill sections to read:
"* Sec. 53. AS 28.35.036 is repealed and reenacted
to read:
Sec. 28.35.036. | mpoundnent of a notor vehicle
aircraft, or watercraft. (a) A nmotor vehicle,

aircraft, or watercraft my be inpounded if the
i mpoundnent is incident to a valid arrest by a peace
officer and there is probable cause to believe the
notor vehicle, aircraft, or watercraft was operated or
driven by a person while committing a violation of
AS 28.35.030 or 28.35.032. A notor vehicle, aircraft,
or watercraft inmpounded under this subsection my not
be held for nore than two days, unless a court orders
continuation of the inpoundnent.

(b) If a person is convicted under AS 28.35.030
or 28.35.032, the court shall order inmpoundnent of the
notor vehicle, aircraft, or watercraft involved in the
comm ssion of the offense for a period of at |east 30
days.

(c) Notw thstanding any other provisions of |aw,
costs of inmpoundnment incurred by the state shall be
wai ved by the state or, if already collected, refunded
by the state, if the person operating the notor
vehicle, aircraft, or watercraft during the incident
that resulted in inmpoundnent is not convicted of a
viol ation of AS 28.35.030 or 28. 35.032.

(d) A notor vehicle, aircraft, or watercraft
ordered inpounded wunder this section that 1is not
claimed at the end of the court-ordered period of
i npoundnent nmay be di sposed of under the provisions of
this section. If the contents of the notor vehicle,
aircraft, or watercraft have not been recovered before
di sposal, the contents may be disposed of with the
notor vehicle, aircraft, or watercraft. Per sonal
property in a notor vehicle, aircraft, or watercraft
that is subject to a notor vehicle, aircraft, or
wat ercraft return bond and that has not been rel eased
under the notor vehicle, aircraft, or watercraft
return bond can be recovered only by the owner of the
notor vehicle, aircraft, or watercraft and only upon
paynent of a fee charged for nonitoring the recovery
of the personal property. The fee shall be set by
contract between the tow ng and storage contractor and
the state if it is not established by the departnent.
The fee shall be recoverable by the owner of the notor
vehicle, aircraft, or watercraft if a court nakes a
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specific finding that the seizure of the notor
vehi cl e, aircraft, or wat er cr af t was | egal 'y
unjustified followng a contested hearing or under a
stipul ati on between the parties.

(e) A notor vehicle, aircraft, or watercraft
that is inpounded and that has not been rel eased under
(g) of this section shall be held in the custody of
the departnent or a private corporation authorized by
the departnent to retain custody of the notor vehicle,
aircraft, or watercraft, subject only to an order of a
court of conpetent jurisdiction. If a notor vehicle,
aircraft, or watercraft is inmpounded wunder this
section, the departnment or an authorized desi gnee may

(1) renove the nmotor vehicle, aircraft, or
wat ercraft and any contents of the notor vehicle,
aircraft, or watercraft to a place designated by the
court; or

(2) take custody of the notor vehicle,
aircraft, or watercraft and any contents of the notor
vehicle, aircraft, or watercraft and renove it to an
appropriate location for disposition in accordance
with | aw

(1) A private corporation my not make or
performa contract to tow, store, or retain custody of
a notor vehicle, aircraft, or watercraft inpounded
under this section if any of the owners of that
private corporation have been convicted of a felony or
a crime involving larceny, theft, or receiving and
concealing stolen property within 10 years before the
date of execution of the contract or during the term
of the contract. A private corporation may not nake
or performa contract to tow, store, or retain custody
of a nmotor vehicle, aircraft, or watercraft seized or
i npounded under this section if an enployee of the
private corporation has been convicted of a felony or
a crime involving larceny, theft, or receiving and
concealing stolen property within five years before
the date of execution of the contract or during the
termof the contract.

(9) Unless a notor vehicle, aircraft, or
watercraft is released under an agreenent under
AS 28.35.037(j), the person seeking possession of a
notor vehicle, aircraft, or watercraft inpounded by
the state must obtain an order authorizing rel ease of
the nmotor vehicle, aircraft, or watercraft. A release
may not be granted unless the applicant can satisfy
t he rel ease provi si ons est abl i shed under
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AS 12.30.020(k) .

(h) An inmpoundnment may be resolved under

AS 28.35.037(j).
* Sec. b54. AS 28.35.037 is repealed and reenacted
to read:
Sec. 28.35.037. Forfeiture of a notor
vehi cl e, aircraft, or watercraft. (a) After a
person is convicted of an offense under AS 28.35.030
or 28.35.032, the court may order that the person's
interest in the notor vehicle, aircraft, or watercraft
involved in the comm ssion of the offense be forfeited
to the state if the person has any interest in the
notor vehicle, aircraft, or watercraft.

(b) If forfeiture is ordered under (a) of this
section, the court shall schedule a hearing on the
matter and shall notify the state and the convicted
person of the tine and place set for the hearing.

(c) In addition to forfeiture in conjunction
with a crimnal proceeding under (b) of this section,
the departnment shall seek forfeiture of a notor

vehicle, aircraft, or watercraft in a civil action or
in an administrative action if the person who operates
or drives the notor vehicle, aircraft, or watercraft
involved in a violation of AS 28.35.030 or 28.35.032
has been previously convicted. After commencenent of
an admnistrative forfeiture action, the departnent
shal |l provide notice as described under (e) and (f) of
this section and shall schedule a hearing on the
mat ter. The prevailing party in an admnistrative
forfeiture action shall be awarded the sanme costs and
attorney fees that would be awarded under the Al aska

Rules of Gvil Procedure. Upon request of the
departnment or a claimant, a civil or admnistrative
action seeking forfeiture of a notor vehi cl e,
aircraft, or watercraft shall be delayed until

conclusion of any pending crimnal charges arising out
of the incident giving rise to the forfeiture
pr oceedi ngs.

(d) An administrative hearing required under (c)
of this section shall be held before a hearing officer
designated by the comm ssioner. Upon the consent of
the adm nistrative director of the state court system
the comm ssioner may designate a district court judge
or a magistrate to serve as the hearing officer. The
hearing officer has the authority to

(1) admnister oaths and affirmations;
(2) examne witnesses and take testinony;
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(3) receive relevant evidence;

(4) i ssue subpoenas, take depositions, or
cause depositions or interrogatories to be taken;

(5) regul ate the course and conduct of the
heari ng;

(6) make a final ruling on the issue.

(e) Upon receiving notice from the court of the

time and place set for a forfeiture hearing under (b)
of this section, or upon initiating a civil action or
an adm nistrative forfeiture action under (c) of this
section, the state shall provide to every person who
has, according to the records of the departnment, an
ownership or security interest in the notor vehicle,
aircraft, or watercraft witten notice that includes

(1) a description of the notor vehicle,
aircraft, or watercraft;

(2) the time and place of the forfeiture

heari ng;

(3) the legal authority under which the
not or vehi cl e, aircraft, or wat er cr aft my be
forfeited,

(4) notice of the right to appear to
protect the interest in the notor vehicle, aircraft,
or watercraft.

() If the registered owner of the notor
vehi cl e, aircraft, or wat er cr aft subj ect to a
forfeiture action cannot be determned from t he
records of the departnent, the state shall publish a
notice of the forfeiture action for two consecutive
weeks in a newspaper of general circulation in the
judicial district in which the forfeiture action is
filed. The notice nust include a description of the
notor vehicle, aircraft, or watercraft, the tine and
pl ace of inpoundnent, and directions as to whom to
contact for nore information.

(g) A person who fails to enter an appearance in
an admnistrative forfeiture action within 20 days
after receiving witten notice required under (e) of
this section or 20 days after conpletion of the notice
required wunder (f) of this section, whichever 1is
| ater, waives the right to object to the forfeiture
action. A party who requests a hearing in a civi
forfeiture action shall be deenmed to have received
notice of the civil action as required by (f) of this
section. A party who secures the release of a notor
vehicle, aircraft, or watercraft pending a hearing
shal | accept service of notice of the civil action as
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a condition of release of the notor vehicle, aircraft,
or watercraft. For a regulated |ienholder, the
requi renent of notice of claim and answer is net by
filing the information required under (s) of this
section and including a statenent of the original
anount of the loan giving rise to the lien and the
current bal ance of that |oan.

(h) At a forfeiture hearing required under (b)
or (c) of this section, a person other than the
def endant who clains an ownership or security interest
in the notor vehicle, aircraft, or watercraft shall
establish by a preponderance of the evidence that

(1) the person has an interest in the notor
vehicle, aircraft, or watercraft acquired in good
faith;

(2) a person other than the clainmant was
convicted of the offense that resulted in the
forfeiture;

(3) before parting with possession of the
notor vehicle, aircraft, or watercraft the person did
not know or have reasonable cause to believe that it
woul d be used in the comm ssion of an offense; and

(4) the costs of inmpoundnent have been paid
as required under AS 28. 35.036.

(1) If the state is seeking forfeiture of a
notor vehicle, aircraft, or watercraft in a hearing
required under (b) or (c) of this section and the
person who was in possession of the notor vehicle,
aircraft, or watercraft during the comm ssion of the
offense was driving with a suspended license in
violation of AS 28.15.291 or was the spouse, child, or
sibling of a person with an ownership or security
i nterest in t he not or vehi cl e, aircraft, or
watercraft, it is rebuttably presuned that the person
hol di ng the ownership or security interest did know or
have reasonable cause to believe that the notor
vehicle, aircraft, or watercraft would be used in the
conmmi ssi on of an of fense.

(1) The state may enter into an agreenent wth
the registered owner or |ienholder of a notor vehicle,
aircraft, or watercraft to resolve a civil or
adm nistrative inpound or forfeiture action and permt
rel ease of the notor vehicle, aircraft, or watercraft.
Any agreenent allowed wunder this subsection nmnust
i ncl ude

(1) acceptance by the owner or |Iienholder
of responsibility for neeting the requirements of
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AS 12.30.020(k) (1);

(2) agreenent that the owner or |ienholder
shall prevent the individual arrested for or charged
with a violation of AS 28.35.030 or 28.35.032 from
operating the notor vehicle, aircraft, or watercraft
until properly licensed; and

(3) acknow edgnent by the owner or
| i enhol der that failure to fulfill an obligation under
the agreenent may result in forfeiture of the notor
vehicle, aircraft, or watercraft at the option of the
state; this paragraph does not apply to a regul ated
| i enhol der.

(k) An acquittal or a conviction of a |esser
offense in a crimnal proceeding for a violation of
AS 28.35.030 or 28.35.032 provides a defense in a
civil or adm nistrative proceedi ng seeking inpoundnent
or forfeiture of the notor vehicle, aircraft, or
watercraft if that civil or admnistrative proceeding
is based on the same conduct that forns the basis for
the crimnal charge.

(1) A claimant who is not charged wth a
violation of AS 28.35.030 or 28.35.032 my petition
for setting or revision of bail release of a notor
vehicle, aircraft, or watercraft before a civil or
adm nistrative action is filed. A petition allowed
under this subsection shall be nmade to a court of
conpetent jurisdiction.

(m If the state is seeking forfeiture of a
notor vehicle, aircraft, or watercraft wunder this
section and a person neets the burden of proof
requi red under (h) of this section, the court or the
departnent shall release the notor vehicle, aircraft,
or watercraft to the person together with title to the
notor vehicle, aircraft, or watercraft if

(1) the person is an owner or co-owner of
the notor vehicle, aircraft, or watercraft;

(2) the value of the person's interest
exceeds the value of the notor vehicle, aircraft, or
wat ercraft; or

(3) the value of the interest is less than
the value of the notor vehicle, aircraft, or
wat ercraft and the person agrees to sell the notor
vehicle, aircraft, or watercraft and pay the state the
value of the offender's interest in the notor vehicle,
aircraft, or watercraft.

(n) Upon forfeiture of a notor vehicle,
aircraft, or watercraft, the court or the departnent
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shall require the surrender of the registration and
certificate of title of that notor vehicle, aircraft,
or watercraft. The registration and certificate of
title shall be delivered to the departnent.

(o) A notor vehicle, aircraft, or watercraft
forfeited under this section nmay be di sposed of by the
departnent as provided under this subsection. Bef ore
di sposing of a notor vehicle, aircraft, or watercraft
forfeited under this section, the departnent shal
make an inventory of the contents of any notor
vehicle, aircraft, or watercraft seized. Property
forfeited under this section includes both the notor
vehicle, aircraft, or watercraft that is the subject
of the forfeiture action and the contents of the notor
vehicle, aircraft, or watercraft if those contents
have not been recovered before the date of the
di sposal . A notor vehicle, aircraft, or watercraft
forfeited under this section may be disposed of at the
di scretion of the departnent including

(1) sale of the property at an auction
conducted by an auctioneer not enployed by the inpound
contractor where the proceeds are used for paynent of
all proper expenses of seizure, custody, the costs of
the auction, court costs, and attorney fees; if the
sale is arranged for by the inpound contractor, the
departnment shall receive at |east 30 percent of the
proceeds of any sale of forfeited notor vehicles,
aircraft, or watercraft followng deduction for the
costs charged by the auctioneer for the auction of the
notor vehicles, aircraft, or watercraft regardl ess of
whet her the costs of inpound and storage exceed the
value of the motor vehicles, aircraft, or watercraft
sol d;

(2) taking custody of the property and
using it in the enforcenent of the nunicipal and state
crimnal codes; or

(3) destroying the property.

(p) Wthin 30 days after the issuance of the
final determnation of the departnment under this
section, a person aggrieved by the determ nation may
file an appeal in superior court for judicial review

of the departnent's determ nation. The judici al
review shall be on the record, wi t hout  taking
addi tional testinony. The court nmay reverse the

departnent's determnation if the court finds that the
depart nment msinterpreted the |aw, acted in an
arbitrary and caprici ous manner , or made a
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determ nation unsupported by the evidence in the
record.

(q) Forfeiture of a nmotor vehicle, aircraft, or
wat ercraft wunder this section extinguishes the rights
of all claimants or creditors who do not appear at the
forfeiture hearing under (b) or (c) of this section.

(r) For purposes of this section, convictions
both for driving while intoxicated under AS 28.35.030
and for refusal to submt to a chem cal t est
aut hori zed under AS 28.35.031(a) or (g), if arising
out of a single transaction and a single arrest, are
consi dered one conviction.

(s) A claimant who is a regulated |ienholder
neets the burden of proof required under (h) of this
section by filing with the court a copy of the notor
vehicle's, aircraft's, or watercraft's certificate of
title or other security instrunment reflecting the
lien, together with an affidavit stating the anmount of
the lien and stating that the claimant is a regul ated
| i enhol der and was not in possession of the notor
vehicle, aircraft, or watercraft at the time of the
act that resulted in the seizure of the notor vehicle,

aircraft, or watercraft. The presunption provided in
(i) of this section does not apply to a regulated
| i enhol der.

(t) Nothing in this section shall be construed
to place upon a regulated lienholder a duty to inquire
into the driving record of any |oan applicant or any
nmenber of the loan applicant's famly or household,
and failure to do so may not be used as evidence
against the regulated lienholder in any forfeiture
proceeding or other civil action. Knowl edge from
ot her sources of the loan applicant's driving record
is usable only to the extent that it is relevant under
(h) of this section.

(u) Property subject to the interest of a
regul ated Ilienholder whose interest has not been
forfeited may not be disposed of as provided in this
section except wth the consent of the regulated
| i enhol der. A regulated lienholder's interest in a
notor vehicle, aircraft, or watercraft may not be
subject to forfeiture in any case where

(1) the individual who allegedly used the
notor vehicle, aircraft, or watercraft in violation of
AS 28.35.030 or 28.35.032 is not the person whose
dealings with the |Iienholder gave rise to the lien; or

(2) the notor vehicle, aircraft, or
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watercraft that the individual was driving, operating,
or in actual physical control of at the time of the
al l eged violation was not the notor vehicle, aircraft,
or watercraft involved in the offense giving rise to a
convi cti on under AS 28.35.030 or 28.35.032.

(v) A claimant may petition the court for sale
of a notor vehicle, aircraft, or watercraft before
final disposition of court proceedings. The court
shall grant a petition for sale upon a finding that
the sale is in the best interest of the state.
Proceeds from the sale plus interest to the date of
final disposition of the court proceedings becone the
subj ect of the forfeiture action.

(w Property forfeited and sold at auction under
this section shall be sold by an auctioneer approved
before the auction by the departnent. Before the
auction, the departnment nust approve in advance the
auctioneer's costs or the nethod for determning the
auctioneer's costs. The inpound contractor shal
provide to the departnent a notarized copy of the
auctioneer's report of the auction signed by the

auct i oneer. The departnent shall certify the proper
di sposal of property forfeited under this section.
(x) In a <contested forfeiture proceeding

concerning a notor vehicle, aircraft, or watercraft
titled in the nanmes of nore than one owner on the
certificate of title, if one of the owners has an
interest that is forfeited, the court (1) may, subject
to (m of this section, order the forfeiture of the
entire interest of all the owners in a notor vehicle,
aircraft, or watercraft that is titled in the names of
nore than one owner in the disjunctive; (2) shall,
subject to (m of this section, order the forfeiture
of the interest of any owner in a notor vehicle,
aircraft, or watercraft that is titled in the names of
nore than one owner in the conjunctive;, owners of a
notor vehicle, aircraft, or watercraft titled in the
nanes of nore than one owner in the conjunctive are
rebuttably presunmed to own the notor vehi cl e,

aircraft, or watercraft in equal shar es. I n
circunstances described in this subsection, the court
shall order that the notor vehicle, aircraft, or

wat ercraft be sold at public auction and further order
that the proceeds from the sale of the notor vehicle,
aircraft, or watercraft be held by the departnent;
after deduction of the reasonable <costs of the
auction, an amount of the proceeds of the auction for
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the sale of t hat notor  vehicl e, aircraft, or
watercraft that is equal to the percentage interest of
the owner whose interest has not been forfeited shall
be returned if the owner whose interest has not been
forfeited applies to the departnent within 60 days of
the auction; if the owner whose interest has not been
forfeited does not apply wthin that period, those
funds becone the property of the state subject to the
rights of any other claimant to those funds.

(y) A person who has secured the release of a
notor vehicle, aircraft, or watercraft under a notor
vehicle, aircraft, or watercraft return bond under
AS 12.30.020(j) and who wilfully fails to return that
notor vehicle, aircraft, or watercraft when ordered by
a court or an admnistrative hearing officer, is
guilty of a violation. Each day that a notor vehicle,
aircraft, or watercraft is not returned constitutes a
separate offense under this subsection.

(z) In this section,

(1) "legally unjustified" neans there was
no

(A) reasonabl e suspicion for the stop; or

(B) probable cause for the arrest;

(2) "previously convicted" has the neaning
given in AS 28.35.030(0);

(3) "regul ated |ienholder” neans an entity
whose lien on the nmotor vehicle, aircraft, or

watercraft is a result of lending activities that are
subject to regulation by the National Credit Union
Adm nistration, the Conptroller of the Currency,
f eder al banki ng regul at ors, t he Feder al Tr ade
Comm ssi on, or the Departnment of Comunity and
Econom ¢ Devel opnent.

* Sec. 55. AS 28.35.038 is anended to read:

Sec. 28. 35. 038. Muni ci pal i mpoundnent and
forfeiture. Not wi t hstanding other provisions in this
title, a nmunicipality may adopt an ordi nance providing
for the inmpoundnment or forfeiture of a notor vehicle
[,] or aircraft [,] involved in the conm ssion of an
of fense under AS 28.35.030, 28.35.032, or an ordinance
with elements substantially simlar to AS 28.35.030 or
28. 35. 032. An ordinance adopted under this section
nay include a fee for the admnistrative costs
incurred by the nunicipality and is not required to be
consistent with this title or regulations adopted
under this title."
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Renunber the followi ng bill sections accordingly.

Page 28, |ine 28:
Del ete "Section 6"
| nsert "Section 7"

Page 29, line 2:
Del ete "Section 47"
| nsert "Section 56"

Page 29, line 3:
Del ete "Section 51"
| nsert "Section 60"

Amendnment 36 [22-LS0046\S. 25, Ford, 3/28/01] (original version
adopted after being anended tw ce):

Page 4, following |line 19:

Insert a new bill section to read:

"* Sec. 7. AS 28.10 is amended by adding a new
section to read:

Sec. 28.10.453. Sei zure of registration plates
resulting from chem cal sobriety tests and refusals to
submt to tests. (a) If a law enforcenent officer
seizes a driver's license under AS 28.15.165, the
officer shall also seize the registration plates for
the notor vehicle the person was operating and shall
deliver the registration plates to the departnent.

(b) The Ilaw enforcenent officer who seizes
regi stration plates under this section shal
(1) issue a tenporary permt under which

the vehicle may be operated that expires seven days
after it is delivered to the person; and

(2) give the person witten notice that,
unless the person, wthin seven days, requests an
adm ni strative revi ew under AS 28.15. 166, t he
departnment shall suspend the registration for the
notor vehicle and retain possession of the notor
vehicle registration plates as provided under (d) of
this section.

(c) Unl ess the person has obtained a stay of a
depart nent al action under AS 28. 15. 166, if t he
chem cal test admnistered under AS 28.33.031(a) or
AS 28.35.031(a) or (g) produced a result described in
AS 28.35.030(a)(2) or the person refused to submt to
a chemical test authorized under AS 28.33.031(a) or
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AS 28.35.031(a) or (g), the departnent shall revoke
the registration for the notor vehicle. The
departnment's action takes effect seven days after
delivery to the person of the notice required under
(b) of this section, and after receipt of a sworn
report of a |law enforcenent officer as described under
AS 28. 15.165(c).

(d) The period of revocation of a notor vehicle

registration under this section shall be for the
appropriate mninmum period for driver's [|icense
revocati ons under AS 28.15.181(c) or court
di squalifications under AS 28.33.140. A depart nent
hearing officer may grant |imted notor vehicle

registration privileges to a person whose notor
vehicle registration was revoked under this section in
accordance with the standards set out in AS 28.15.201
for granting limted driver's |license privileges.

(e) The departnent shall allow a person who is a
co-owner of a notor vehicle and who is not the person
who was operating the notor vehicle when the
registration plates were seized under (a) of this
section to register the notor vehicle w thout the nanme
of the person who was operating the vehicle when the
registration plates were seized under (a) of this
section. If a person registers a notor vehicle under
this subsection, the departnment shall reissue the
regi stration plates seized under (a) of this section.”

Renunber the followi ng bill sections accordingly.

Page 6, following line 8:
Insert new bill sections to read:
"* Sec. 11. AS 28.15.166(a) is anended to read:
(a) A person who has received a notice under
AS 28.10.453(b) or AS 28.15.165(a) nmay nmake a witten
request for admnistrative review of the departnment's
action under AS 28.10.453(c) or AS 28.15.165(c) or for
limted notor vehicle registration privileges under
AS 28.10.453(d) or for |imted |Ilicense privileges
under AS 28.15.165(d). If the person's driver's
| icense has not been previously surrendered to the
departnment, it shall be surrendered to the departnent
at the time the request for review is nade.
* Sec. 12. AS 28.15.166(b) is anended to read:
(b) A request for review of the departnent's
action under AS 28.10.453 or AS 28.15.165 shall be
made within seven days after receipt of the notice
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under AS 28.10.453 or AS 28.15.165, or the right to
review is waived and the action of the departnent
under AS 28.10.453(c) or AS 28.15.165(c) is final. | f
a witten request for a review is nade after
expiration of the seven-day period, and if it is
acconpanied by the applicant's verified statenent
explaining the failure to make a tinely request for a
review, the departnent shall receive and consider the
request. If the departnent finds that the person was
unable to make a tinely request because of |ack of
actual notice of the departnment's action or because of
factors of physical incapacity such as hospitalization
or incarceration, the departnent shall waive the
period of limtation, reopen the matter, and grant the
review request. An initial request for Ilimted
license privileges my be nade at any tine.
Subsequent requests for limted |icense privileges my
not be nade unless the applicant denonstrates a
significant change in circunstances.
* Sec. 13. AS 28.15.166(c) is anended to read:

(c) Upon receipt of a request for review, if it
appears that the person holds a valid driver's license
or notor vehicle registration plates and that the
driver's license or notor vehicle registration plates
have [HAS] been surrendered, the departnent shal
issue a tenporary driver's permt or notor vehicle
registration that is valid until the scheduled date
for the review A person who has requested a review
under this section may request, and the departnent may
grant for good cause, a delay in the date of the
heari ng. If necessary, the departnent may issue
additional tenporary permts to stay the effective
date of its action under AS 28.15.165(c) wuntil the
final order after the reviewis issued.”

Renunber the followi ng bill sections accordingly.

Page 18, line 8, follow ng "AS 28. 35.036":
| nsert “;

(4) if the person has been previously
convicted, the court shall order the notor vehicle or
aircraft wused in the conmmssion of the offense
forfeited wunder AS 28.35.036 or shall order the
vehicle taken to the owner's residence and i nmobilized
for the period of tine that the person's driver's
license is revoked; the court shall also require the
person to pay any adm nistrative costs of keeping the
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notor vehicle or aircraft inmobilized"

Page 29, line 2:
Del ete "Section 47"
| nsert "Section 51"

Page 29, line 3:
Del ete "sec. 55"
| nsert "sec. 54"

Amendnent 38 [22-LS0046\S.27, Ford, 3/28/01] (withdrawn after
bei ng di scussed):

Page 18, line 8, follow ng "AS 28. 35.036":
| nsert “;
(4) the person is disqualified from
recei vi ng a per manent f und di vi dend under
AS 43.23.005(d)"

Page 28, following line 17:

Insert new bill sections to read:

"* Sec. 49. AS 43.23.005(d) is amended to read:

(d) Not wi t hstanding the provisions of (a) - (c)
of this section, an individual is not eligible for a
per manent fund dividend for a dividend year when

(1) during the qualifying vyear, t he
i ndi vidual was sentenced as a result of conviction in
this state of a felony;

(2) during all or part of the qualifying
year, the individual was incarcerated as a result of
the conviction in this state of a

(A felony; [OR]

(B) m sdenmeanor if the individual has been
convicted of two or nore prior crines as defined in
AS 11.81.900; or

(C) violation of AS 28.35.030.

* Sec. 50. AS 43.23.028(a) is anended to read:

(a) By October 1 of each year, the comm ssioner
shall give public notice of the value of each
permanent fund dividend for that year and notice of
the information required to be disclosed under (3) of
this subsection. In addition, the stub attached to
each individual dividend check and direct deposit
advi ce nust

(1) di scl ose the amount of each dividend
attributable to incone earned by the permanent fund
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from deposits to that fund required under art. [X
sec. 15, Constitution of the State of Al aska,;

(2) di scl ose the amount of each dividend
attributable to incone earned by the permanent fund
from appropriations to that fund and from anmounts
added to that fund to offset the effects of inflation;

(3) disclose the amunt by which each
di vidend has been reduced due to each appropriation
from the dividend fund, including anounts to pay the
costs of admnistering the dividend program and the
hol d harm ess provisions of AS 43.23.075;

(4) include a statement that an individual
is not eligible for a dividend when
(A during the qualifying year t he

i ndi vidual was convicted of a felony;

(B) during all or part of the qualifying
year, the individual was incarcerated as a result of
the conviction of a

(i) felony; [OR]

(i1i1) msdeneanor if the individual has been
convicted of two or nore prior crines; or

(iii) wviolation of AS 28.35.030;

(5) i ncl ude a st at enent t hat t he
| egislative purpose for making individuals listed
under (4) of this subsection ineligible is to

(A obtain reinbursenent for sonme of the
costs inposed on the state crimnal justice system
related to incarceration or probation of those
i ndi vi dual s;

(B) provide funds for paynents to crine
victins and for grants for the operation of donestic
vi ol ence and sexual assault prograns;

(6) di sclose the total anmount that would
have been paid during the previous fiscal year to
individuals who were ineligible to receive dividends
under AS 43.23.005(d) if they had been eligible;

(7) di scl ose the total anount appropriated
for the current fiscal year under (b) of this section
for each of the funds and agencies listed in (b) of
this section.”

Renunber the followi ng bill sections accordingly.
Page 29, |ine 3:

Del ete "sec. 51"
| nsert "sec. 53"
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[ End of anendnents - the hearing on HB 4 was recessed to a cal
of the chair, tentatively set for 11 a.m, 4/3/01; HB 4 was held
over. ]

ADJ QURNVENT
Nunber 0982
There being no further business before the commttee, the House

Judiciary Standing Commttee neeting was [recessed in order that
HB 4 could be heard on 4/3/01] at 4:30 p.m
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