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ACTI ON NARRATI VE

TAPE 01-21, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Committee neeting to order at 1:07 p.m Present at the call to
order were Representatives Meyer, Coghill, Rokeberg, and Ogan.
Representatives Berkowitz and Kookesh arrived while the neeting
was in progress.

HB 102 - THEFT OF PROPELLED VEH CLES

Nunmber 0082

CHAI R ROKEBERG announced the first order of business would be
HOUSE BILL NO 102, "An Act relating to the theft of propelled
vehicles. "

Nunmber 0099

HEATHER M NOBREGA, Staff to Representative Norman Rokeberg,
House Judiciary Standing Conmmttee, Alaska State Legislature,
cane forward to explain the difference between the proposed
commttee substitute (CS) [Version J] and the original HB 102
On page 2, line 22, the proposed CS deletes the words "personal
water craft" and then goes on to say that "watercraft” does not
include "a shallow draft propelled vehicle not nore than 12 feet
in length with an inboard notor powering a water jet punp as its
primary nmeans of propulsion that is designed to carry not nore
than two persons who sit, stand, or kneel on the vehicle."
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Nunber 0181

CHAI R ROKEBERG noted for the record that by "a shallow draft
propelled vehicle not nore than 12 feet in length with an
i nboard notor powering a water jet punp as its primary means of
propul sion that is designed to carry not nore than two persons
who sit, stand, or kneel on the vehicle" the commttee neant a
jet ski or its derivations.

Nunber 0211

V5. NOBREGA expl ai ned:

W're ... trying to limt the definition of
"watercraft" for purposes of this statute only. We
don't care about the definition of "watercraft” in any

other parts of Title 11, only for this statute, and
it's only so that [stealing] a jet ski is not on the

sane level [as] stealing a boat. If you stea
soneone's boat, it's an automatic felony; if you stea
soneone's jet ski, it's a msdeneanor unless you neet

the three provisions under section .360(a)(2).

M5. NOBREGA said the reason the definition is not included in
t he back under the general provisions is that the term "personal
water craft" is used just once. The rules of construction are
that when a termis used just once, it is defined just once, and
the definition appears in the section in which the termis used.

Number 0350

CHAI R ROKEBERG added that if the term "personal water craft”
were to be defined at the back of the chapter, it would be
necessary to change the definition of "watercraft" throughout
all the chapters, and he thought doing so would nake the |aw
nore confusing to the general public. He further clarified that
the intent of HB 102 is to |lower the penalty for the theft of a
snow nmachine, all-terrain vehicle (ATV), or jet ski.

Nunber 0475

ROGER WORTMAN, Staff to Representative Pete Kott, Al aska State
Legi slature, canme forward on behalf of Representative Kott,
sponsor of HB 102. He concurred with the proposed CS and wth
Chair Rokeberg's anal ysis. M. Wrtman said HB 102 "creates a
| evel playing field for those people who have to rely on a snow
machine or an ATV as a primary neans of transportation. It
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anmends the definition of ATV and it puts the personal water
craft in a place away from other recognized watercraft.”

Number 0540

REPRESENTATI VE OGAN expressed confusion about the notivation for
putting personal water craft in a different category from other
boats. He noted that personal watercraft are expensive machi nes
and nmay be worth nore than an old skiff.

Nunmber 0582

MR. WORTMAN said he could not provide an answer. He expl ai ned
that Jerry Luckhaupt, Legislative Counsel, had helped with the
drafting.

CHAI R ROKEBERG asked him "What's the | evel playing field?

MR. WORTMAN said "personal water craft” was a term M. Luckhaupt
suggested using in place of "jet ski."

REPRESENTATI VE OGAN wanted to know if it would be a felony to
steal a personal water craft.

CHAI R ROKEBERG expl ained that a jet ski/personal water craft is
put on the sane level with a snow machine and an ATV. Under HB
102, it is not a felony to steal any of those, but a second-
degree theft, a class A m sdeneanor. This renoves a burden from
| aw enforcenent by separating short-term "joyriding" of one of
these "toys" from the nore serious vehicle theft, a class C
f el ony.

Number 0837

REPRESENTATI VE COGHI LL asked for the rationale behind specifying
seven days.

MR. WORTMAN expl ained that the seven-day tine limt quantifies a
di fference between joyriding and theft. A person who has kept
stolen property seven days is presuned to intend never to return
it.

REPRESENTATI VE COGHI LL wondered why it specifies seven days
i nstead of three.
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MR. WORTMAN said it was based on the fee for rental so the court
system could have sonme way to place a value on taking a snow
machi ne.

Number 0900

CHAIR ROKEBERG clarified that only a propelled vehicle is
subj ect to the seven-day test.

REPRESENTATI VE COGHI LL renmenbered when a bicycle he owned was
stolen and said, "They weren't even going to start |ooking for

it for a week." He was afraid that police would not even bot her
| ooking for a mssing snow nmachine, he said. He thought HB 102
was sending the wong nessage about theft. "It concerns ne that

we're saying we are elevating it, but we're going to give a
grace period of a week," he added.

Nunmber 0990

CHAI R ROKEBERG acknow edged that the seven-day tinme limt was
sonewhat arbitrary, but up to a week's use of property is
conparable to its |easehold value; after that, the unauthorized
use turns into a crine. "I think the key issue here is the
distinction between what's a felony and what's a m sdeneanor,
and they're trying to nmake it level in terns of the category of
vehicle," he said.

REPRESENTATI VE COGHI LL referred to page 1, line 12, where there
is reference to cases in which there is danage of $500 or nore.
He surm sed that neant police would act imediately rather than
waiting a week if a vehicle was destroyed on the day it was
stol en.

CHAI R ROKEBERG said that was correct.
Number 1063

REPRESENTATI VE OGAN observed that if sonebody took a "junker”
snow machine worth less than $500 and kept it nore than seven
days, that becones a felony.

MR. WORTMAN said that would be true if that snow nachi ne was the

sole transportation of the person fromwhomit was taken and the
thief did not intend to return it to the owner.

REPRESENTATI VE OGAN said he didn't see any reference to "sole
transportation.”

HOUSE JUD COW TTEE -7- February 21, 2001



MR. WORTMAN said there was no reference to it in HB 102.

REPRESENTATI VE OGAN expressed concern about a teenager taking an
ol d, broken-down snow machi ne, and that being a felony.

Nunber 1178

REPRESENTATI VE BERKOW TZ explained that "propelled vehicle"
means that the vehicle currently is self-propelled, not that it
used to be.

CHAI R ROKEBERG poi nted out that without HB 102, that theft stil
would be a felony. "W're trying to lighten up and not make it
t ougher," he said.

REPRESENTATI VE BERKON TZ clarified that taking a junker car is a
felony, but taking a junker snow machine is not.

Nunber 1240
REPRESENTATI VE MEYER asked what a new snow nachi ne costs.

MR. WORTMAN said a new snow nachine costs between $5,000 and
$7, 500. The rental rate would be about $50 an hour, $150 for
six hours, or at |east $750 for a week.

REPRESENTATI VE MEYER thought it seened "a little strict” for a
16-year-old's theft of a snow machine to be considered a felony.

MR. WORTMAN observed, "I think the qualifiers are here.” If a
16-year-old takes sonebody's snow nachine and is intent on
depriving the owner of the nachine pernmanently, then that is a
felony. |If he takes it and it is returned, that is probably not
a problem If the snow machine is only worth $500 and he wrecks
it, it's $500 dammge.

REPRESENTATI VE MEYER added that if the youth keeps it nore than
seven days, then it's a felony.

REPRESENTATI VE BERKOWN TZ focused attention on the phrase,
"deprived of the use". If the owner was out of town the whole
time an unauthorized person was using his snow machine, he said
it is arguable that the owner was not deprived of its use.

Nunmber 1380
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CHAI R ROKEBERG sai d he thought it cane down to whet her the owner
was "constructively" deprived of the use.

REPRESENTATI VE BERKOW TZ said, "You have to look at this in the
light that's harshest to the state and the light that's nost
favorable to an accused. That certainly would be a defense that
I think any reasonabl e defense attorney would raise."”

Nunber 1416

JERRY L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency, Al aska State Legislature, said he thought if the owner
were out of town and unaware that the vehicle was taken, it
would be a reasonable interpretation that the owner was not
deprived of the use. If the owner had soneone staying at the
hone who noticed that the vehicle was gone, the owner would be
deprived of the use, since he/she could otherwi se have | oaned it
t o soneone.

Number 1480
REPRESENTATI VE BERKOWN TZ further argued that HB 102 only
specifies that the owner is being deprived of the use, not that

t he houseguest is being deprived of the use.

MR. LUCKHAUPT said the owner has the right to the use of the

vehicle in any way he wants, including loaning it to soneone.
It is a technical term as to when a person is deprived or not
deprived. If a person takes a snow machine while the owner is

away, brings it back and fills it up wth gas, and the owner
wasn't aware that it was gone, then the owner hasn't been
deprived of its use; having taken it is a m sdeneanor, vehicle
theft in the second degree. The felony offense would not apply
in that circunstance.

MR, LUCKHAUPT then responded to Chair Rokeberg's request to

speak to the question of the seven-day limt. He explained that
seven days seened like a reasonable approxinmation based on
normal rental rates. To a certain extent, seven days is an

arbitrary figure.
Nunmber 1645
REPRESENTATI VE COGHI LL observed that in a rural area where a

snow nmachine or four-wheeler mght be a person's nmain
transportation, taking it for Iless than seven days could
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endanger |ife. He thought that endangernent had nore to do with
"a real crimnal issue" than did the cost of a rental

CHAIR ROKEBERG pointed out that any activity such as that
described is crimnal. The point is whether it is a felony or a
cl ass A m sdeneanor.

MR,  LUCKHAUPT further explained that the tinme conponent is
designed to address Representative Kott's concern for those
owners who do not choose to go out and rent another vehicle
during the tinme theirs is gone or who get the vehicle back with

|l ess than $500 danmage. The goal was to provide another
conponent for those persons who |ose their vehicle for a period
of time. It is an attenpt to reclassify sone of the cases that

now are m sdeneanors by saying that taking a person's snow
machi ne for seven days is a substantial |oss, great enough to be
classified as a felony. Commenting on HB 102, he said, "W

aren't taking cases away from current felonies ..., we are
taki ng cases from m sdeneanors and naking them fel onies. If a
person is out working a trap line and soneone takes his snow
machi ne, other <crimnal charges would apply. It mght be

considered nurder or attenpted nurder, assault, or reckless
endanger nent .

Nunmber 1843

REPRESENTATI VE OGAN said he thought he wunderstood that the
sponsor's intent was to give people who depend on [an
alternative] vehicle for their primary transportation the sane
status as those who depend on vehicles they drive on the road
system If a person lives in rural Alaska and gets around by
four-wheel er or snow machine and that vehicle has been stolen

that rises to the level of a car being stolen in urban Al aska.

"As a matter of fact, they used to hang horse thieves," he
not ed. He suggest ed t hat | anguage about "primary
transportation”™ mght be included in HB 102. He asked if that
was what the bill sponsor intended and if so, should that

| anguage be i ncl uded?

MR WORTMAN said the intent of HB 102 is, as the sponsor
statenent says, to level the playing field for owners of ATVs
and snow machines. An individual had brought this up four years
ago, and this bill "doesn't fix all, but it is a good solution
to the current situation right now, " he said.

Nunber 1843
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REPRESENTATI VE OGAN said he was still trying to get to the
intent of the |egislation. "Sonebody's toy that sits in their
yard isn't as inportant as sonmebody's prinmary source of
transportation if they aren't on a road system" he said. Was
that the intent?"

CHAI R RCKEBERG said he didn't think the sponsor was "interested
in making a Bush exenption; there's no need ... to nmake that
di stinction."

Number 1970

REPRESENTATI VE OGAN said he did not think taking a snow machi ne
rises to the level of felonious behavior if the machine is "just
sonebody's toy that [the thief] keeps for a week." He said he
thought taking it mght rise to that level if the vehicle is
sonething the owner truly needs and depends wupon for a
l'ivelihood.

Number 1990

MR.  LUCKHAUPT said he wunderstood that to be the sponsor's
intent, and had drafted HB 102 to put snow nachines, ATVs, and
jet skis on the same level [with one another], and not
necessarily to put snow machines on the sane level with cars and
t rucks. The current laws still put snow nmachines and ATVs on a
| ower level than jet skis, he explained. Jet skis now are
included in the broad definition of watercraft. O her
commttees that have considered HB 102 have been concerned that
it not put snow machines and ATVs on the same level with cars
and trucks.

MR.  LUCKHAUPT continued, saying, "W could try to craft
sonething that deals with vehicles that are used away from the

road system But potentially, an ATV or a snow nmachine,
regardl ess of whether it is a the person's primary node of
transportation, may be very valuable to the person.” He cited

the exanple of soneone 40 miles out in horrible weather working
a trap line. He said he thought it would be difficult to draw
the line, and that drawng it based on the vehicle being the
person's primary node of transportation mght not be the
appropri ate way.

Number 2103

REPRESENTATI VE BERKOWN TZ said he tended not to Ilike "bright
lines" in the crimnal code. He suggested it would be better
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left to the jury to decide whether seven days is too long or too
short a tine. He proposed that it mght be better to refer to
being "deprived of the [vehicle' s] use for a protracted period

of time." "Protracted" is a termon which there are sone court
interpretations, and also is an issue on which both sides could
argue. It would depend on the circunstances of the case.

Nunber 2165

REPRESENTATI VE MEYER said he thought proponents had suggested
that HB 102 mi ght reduce court costs, but prosecuting cases as
felonies rather than as m sdeneanors woul d be nore expensive.

TAPE 01-21, SIDE B
Number 0001

MR,  LUCKHAUPT explained that HB 102 singles out the jet ski
cases and nakes those m sdeneanors instead of felonies. On the
other hand, HB 102 creates an additional way to conmt the
felony offense, by depriving the person of the use of the
vehicle for seven days. So sone cases are going to drop out of
the felony category into the m sdeneanor process, and sone are
going to be added. There could be differences in cost to the
state or to a municipality. He nmentioned the Minicipality of
Anchorage, which prosecutes the msdeneanors while the state
handl es the fel ony offenses.

REPRESENTATI VE MEYER said he was thinking of Anchorage, where
the stealing of snow nmachines is a problem In Anchorage, a
snow nmachine is not the owner's main neans of transportation.
But as he understands HB 102, stealing one's neighbor's snow
machi ne and keeping it for seven days or returning it with nore
t han $500 damage woul d be a fel ony.

MR. LUCKHAUPT said that is correct. The $500 danage is a felony
under existing |aw. But wunder existing law, the person who
chooses not to go out and rent another snow machine while his is
m ssing sinply does without. There is no conpensation if the
owner does not incur those costs, perhaps by borrow ng soneone
el se's snow nmachine to check his trap line. It costs the owner
a lot of extra effort. Is that a loss that is conparable to
incurring a $500 cost to rent one? That was the attenpt here.

Number 2063

REPRESENTATI VE MEYER returned to the question of overall cost to
the legal system "So in your mnd, it wll balance out by
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| owering one and raising the other," he observed. "But in sone
ways, it alnmost sounds like we'll be saving noney for the
municipalities but mybe adding nore cost ... to the state in
the sense of nore felonies being prosecuted.”

MR, LUCKHAUPT acknow edged that was a possibility. However, he
pointed to testinony on Mnday, which was "that everybody
t hought any additional cost would be negligi ble because they are

al ready prosecuting nost of these cases sonehow. " For soneone
who doesn't have a previous conviction, he said the difference
in corrections costs is probably not that much different. He

said it was hard to quantify.
Nunber 1960

MARK . MEW  Deputy Chief, Anchorage Police Departnent,
testified by tel econference. In investigating auto thefts, he
had al ways wondered why stealing a $1,000 ring or a | awnower or
a set of golf clubs is a msdeneanor but stealing a $7,000 snow

machi ne or a $5,000 four-wheeler also is a m sdeneanor. Pol i ce
are going to investigate and prosecute these cases anyway. He
said he thinks many first-time offenders will plead down to a
m sdeneanor. He thinks the cleanest way to look at this is to
make things over a certain dollar level a felony and under a
certain dollar level a msdenmeanor, and let it go at that. He

said he does not know why sonething extrenely valuable should
not be a felony just because it is not transportation. He also
noted that $500 neant sonething different 20 years ago than it
does today, and suggested that the dollar anount for a felony
needs to be raised so that the theft of "every nountain bike is
no |l onger a felony."

Nunmber 1885

REPRESENTATI VE OGAN reported that he had |ooked up "felony" in
Black's Law Dictionary and found that felonious intent is
applied to the crine of larceny "where a person know ngly takes
and carries away the personal property of another w thout any
claim or pretense of right, wth the intent wholly and
permanently to deprive the owner of his property.” He suggested
a statute should be crafted that fits those paranmeters of case
| aw.

MR.  LUCKHAUPT pointed out that Representative Ogan had defined
what larceny or theft is. He stated:
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You've got to have this intent to deprive the owner of

the property pernanently. That's how it existed in
common law, and that's sort of what we have retained
in our crimnal code. Therefore, if soneone does
steal a car and they take the car in order to chop it
up for parts, ... we'll go ahead and charge the person
under ... the theft statutes.... But in nost cases

we aren't able to prove that he had that intent to
deprive the owner permanently, and that's why the
states canme up with things like "joyriding" or
"crimnal mschief."

If you take the car of another wthout any right and
then you drive around in it a while, or you drop it
off sonewhere, but you aren't intending to keep it
permanently, ... that wasn't theft, and that's why
prosecutors ran into problenms in prosecuting those
cases where people were only taking the car for a
period of tine. Peopl e won those cases; crimnal
defendants won and weren't convicted of theft because
they had no intent to deprive the owner permanently.

So ... we've created a new crime to deal wth the
situation where all we can prove is the person
intended to take the car, took the car away, and,
therefore, the owner suffers sone l|loss, ... whether

it's damage to the vehicle or danage to other property
or merely by not having access to their vehicle for a

period of tine. And so we've had to get away from
what normally was felt ... was theft or |arceny
because these cases didn't fit in there. It was

difficult to prove and convict anyone of that.

Nunber 1740

REPRESENTATI VE BERKOWN TZ agreed with Representative Ogan, "It
may be an esoteric argunment, but ... when you carve out specia
exceptions for vehicle theft, the next thing you know, you have
speci al exceptions for weapons theft or clothing theft -- one
could make a case for all of them" He said he understood that

the drafters of HB 102 "went the vehicle theft route"” because it
hinges on the intent to deprive another of property, but
"deprive" is defined in the case of didden v. State as
appropriating property wth intent to wthhold it for so
extended a period as to result in a loss of the major portion of
its beneficial use. One could argue to a jury that when soneone
takes a car, even for a day, the owner is going to be deprived
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of his or her beneficial use. “I think the crimnal statute
should be witten as broadly as possible, and theft in this case
woul d cover the intent to deprive that currently is swept up in
vehicle theft," he concl uded.

Nunber 1671

REPRESENTATI VE COGHILL said he was struggling with the seven
days, and wondered about saying sonething to the effect that the
owner is deprived of reasonable control or use; then a jury
could decide if the value of the danger or the value of the
deprived tinme was above the $500 limt. He asked if HB 102
could be anended so that the nunber of days is not specified.
It is possible that in one day, the value of the machine could
be significant, he added.

CHAI R ROKEBERG said he thought that already was addressed in
[ subpar agr aph] (B)

MR,  LUCKHAUPT explained that if a person actually incurs the
cost, it is covered in [subparagraph] (B). That is the approach
he was taking when he began drafting, letting the prosecution
prove what a reasonable replacenent value would be. The owner
woul dn't have to actually incur the costs if the replacenent
val ue was $500. For example, renting a D9 Cat for a day is
going to cost substantially nore than $500. | f sonmeone takes a
D9 Cat for a few days now, that's only a m sdenmeanor unless
there is $500 worth of damage or the owner incurs $500 in

reasonable costs to replace it. What about the person who
doesn't expend the cost? That was the approach the drafters
were taking, M. Luckhaupt said, but Dean Cuaneli, Chief

Assi stant Attorney CGeneral, was not enthusiastic about that from
a prosecution standpoint because he didn't want to add to the
prosecution's burden at trial by having to prove what a
reasonabl e repl acenent cost woul d have been.

Nunmber 1535

REPRESENTATI VE COGHI LL said he appreciated that discussion. | f
t he damage happens after the fact, that is easily proven. But
sonetinmes if one is deprived of the use of sonething, that is
very costly, too, but there is no physical damage done.
Sonetinmes time lost can be very val uable. Sonetimes access or

control over sonmething creates a liability for the owner. That
is why he thought "reasonable use or control"” anounting to $500
was appropriate, he explained. That way, the owner could say
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the vehicle was only gone for a day, but it cost hima contract
or 14 fish in his fish wheel.

Nunber 1490

MR, LUCKHAUPT said that was the way he had started: t he owner
incurred or would have incurred reasonable expenses of at | east

$500 as a result of the loss of the vehicle. He restated that
M. Quaneli did not want to add to the burdens on the Depart nent
of Law. "I't would be easier on themif [in HB 102] we created

sone defined set of criteria, for exanple, a period of tinme that
the vehicle was gone," M. Luckhaupt added.

Number 1438

REPRESENTATI VE COGHI LL ventured, "If in (B) it's all addressed,
then maybe we don't need (C). But if in (C, we're trying to
say that that seven-day period is going to be equivalent to that
| oss, then we nmay need to say, 'the control or use of it for
that period of tinme' is ... the same value as (B)."

CHAI R ROKEBERG suggested that it is inplicit in (C that the
value is based on the length of tine, based on a |easehold
t heory.

REPRESENTATI VE COGHI LL said he wunderstood that, but he was
concerned about the seven-day issue. Hi s point was that having
a vehicle mssing only one day could be a "big deal."

Number 1420

CHAI R ROKEBERG said he wasn't sure he understood Representative
Coghill's point because the nonetary values would be reflected
in the value of whatever vehicle and/or use that was put to. So
one would have to go through the $500 ceiling, and with the D-9
Cat, that would be reached i mediately. If it's an old junker
snowmobile ....

REPRESENTATI VE COGHI LL asked: If a $5,000 machine is returned
undamaged within seven days, how does the owner denonstrate that
not having it cost him $500 or nore in a |lost contract or a |oss
in picking up fish? Wuld he have to file a whole separate
suit?

MR. LUCKHAUPT said for the theft of a vehicle to be aggravated

up to a felony, one would actually have to incur the cost, spend
$500 to replace the mssing vehicle while it was gone. The | oss
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of a contract would not be considered under HB 102. In
establishing the tinme period, the drafters were trying to nake
it easy for everyone to understand. It isn't a "bright line" in
regard to the valuation of what a replacenent cost per day m ght
be.

Nunber 1258

REPRESENTATI VE OGAN said he thought one could prove felonious
intent wth the seven-day rule "because if a person hasn't
brought the property back in a week, he probably isn't going to
bring it back."”

Number 1226

DEAN GUANELI, Chief Assistant Attorney General, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law, confirned
that M. Luckhaupt had accurately characterized the tenor of
their discussions and their interests. From a prosecution
standpoint, he said it's certainly not attractive to have to
prove on a case-by-case basis what the rental value of a certain
property was in a certain locale, and it's certainly easier if
"we" just pick a nunber |ike seven days.

MR. GQUANELI conti nued:

On t he ot her hand, I certainly under st and
Representative Coghill's interests and his concerns.
If the proposal is to add sone |anguage, ... for
exanple, where it says, "the owner incurs reasonable
expenses in the amunt of $500 or nore" or ... [what
in civil law is consequential damages] -- in other

wor ds, you could have done sonet hing. You could have
run your trap lines; you could have gotten a contract;

you could have done sonething else. If that's the
concept, | don't have any problem with including that
as another way of commtting this offense. I n other

words, you have significantly inconvenienced sonebody
nonetarily. W may not be able to prove that in very
many cases, but | certainly don't have any objection
to including that ... here.

| think there is sone danger to expanding these
provi sions too nuch. It wasn't too many years ago
that all joyriding was a m sdeneanor, and a |ot of
people were legitimtely upset when they |ost the use
of their car for a period of tine. But | think you
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have to realize that nmany of these offenses, perhaps
nost of them are commtted by kids. Creating a whole
long list of offenses where kids are conmmtting felony
offenses that get them into juvenile delinquency,
juvenile court, that sort of thing, |I'm not certain
that's necessarily appropriate. On the other hand,
things that they do certainly do inconvenience people
greatly, and they're legitimately upset, so | think
there ~certainly 1is a balance.... |  understand
Representative Coghill's <concerns, and | certainly
woul d have no objection to including the notion of
consequenti al damages ....

CHAI R ROKEBERG suggested incorporating a change in HB 102
[ Version J]: On [page 1,] line 12, after [incurs], to say "or
coul d have incurred" reasonabl e expenses.

Nunmber 1035

REPRESENTATI VE COGHI LL said that did not take into account the
val ue of tine |ost.

Number 0990

REPRESENTATI VE BERKOW TZ said he thought in the npbst egregious
case, in which soneone took a car and thereby prevented the
owner's going to work for a week, one could reasonably charge a
second count of theft. "The difficulty 1 see wth what
Representative Coghill suggests is that if you take soneone's
car without even thinking that the person is not going to be
able to get to work, getting to a second offense is a
consi derabl e chal |l enge," he said.

Nunber 0895

REPRESENTATI VE COGHI LL agreed, adding that he could foresee
"running into sonme real troubles” wth the seven-day issue
out si de the urban environnent.

Nunber 0886

REPRESENTATI VE OGAN asked M. Guaneli if he concurred that the
seven-day tine line is a reasonable neasure of felonious intent

to permanently deprive sonmeone of property.

MR. GUANELI explained that the purpose in comng up with seven
days was not as a neasure of intent to permanently deprive
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soneone. "I't had nore to do with what we thought would be a

reasonable rental rate,” he said. In many instances, kids take
a snow nmachine, drive it around, and leave it in a place where
it isn't found for seven days. It's not that they intended to

permanently take it; it just isn't found for seven days.
Nunber 0737

CHARLES KOPP, Vice President, Al aska Peace O ficers Association

testified by tel econference. He echoed previous testinony that
there is a hazard in carving out a special exenption for
vehi cl es. Prosecutori al discretion is very inportant,
especially when dealing with youngsters who have no previous
record of crimnal mschief and with property that is recovered
basically undanaged. Also, it wuld be difficult to explain to
a victimwhy it takes seven days for the theft of a snow nmachi ne
to be considered a felony when that is not the case when other
property [other than a vehicle] is stolen. He said he thinks
adding the reference to seven days «conplicates the |aw
needl essly.

Number 0571

REPRESENTATI VE BERKOW TZ said he thought that raised a problem
It is one of the rules of construction that if sonmeone can be
charged for the same conduct under two different classes of
crime, then that person has to be charged under the |esser
degree of crime, "So going to Theft 2 isn't necessarily an
option," he added.

Number 0530
MR. GQUANELI| sai d:

Wen there are two statutes that cover the precise
same conduct, that does present sone problens for
prosecut ors. However, the court wll 1look for any
difference between the two statues to interpret them
In the theft statutes, if we are able to prove to a
jury beyond a reasonable doubt that there was an
intent to pernmanently deprive soneone of their
property, that's a difference from the vehicle theft
statute where that |evel of proof is not required, and
we can choose to go under one or the other, depending
on the l|evel of proof we've got. So | don't really
think that C [the issue that Represent ati ve
Berkowitz raised] is an issue here ...
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CHAI R ROKEBERG observed that it shouldn't inhibit the [|aw
enforcenment officers from prosecuting and fining the crimnal
because the charge could vary dependi ng on the circunstances.

Nunmber 0405

MR. GUANELI said he thought that was right. There are a variety
of potentially overlapping statutes throughout the theft
statutes now, but there usually is sone elenent in a case that
strongly suggests which statue is nost rel evant.

Number 0351

REPRESENTATIVE COGHILL nade a notion to adopt the proposed
commttee substitute (CS) for HB 102, version 22-LS0347\J,
Luckhaupt, 2/20/01, as a work draft. There being no objection,
the proposed CS, Version J, was adopted.

Nunber 0262

REPRESENTATI VE COGHI LL of fered Conceptual Amendnent 1: "On page
1, line 12, after the word "incurs", put "or could have
i ncurred".

Nunber 0234

REPRESENTATI VE BERKOW TZ obj ect ed. He said he appreciated the
i dea but thought Conceptual Amendnent 1 was vague.

Nunber 0205

REPRESENTATI VE COGHI LL responded to the objection, saying, "The
rest of the sentence spells out that it would be about $500
value loss, and he thought by rules of interpretation, that
woul d stay within that context."

REPRESENTATI VE BERKOW TZ rmai nt ai ned hi s objection.

Nunber 0159

REPRESENTATI VE OGAN recalled testinony that what could have

happened, rather than what did happen, was getting into the
civil area of the | aw
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CHAI R ROKEBERG def ended the amendnent based on the idea that an
action could have occurred but did not necessarily have to occur
to prove val ue.

CHAI R ROKEBERG decl ared a brief at-ease in order for the tape to
be changed. [ Tape 01-21 stopped with approximately one mnute
| eft unused. ]

TAPE 01-22, SIDE A
Number 0001

CHAIR RCOKEBERG called the neeting of the House Judiciary
St andi ng Conm ttee back to order.

A roll call vote was taken. Representatives Meyer, Coghill, and
Rokeberg voted for Conceptual Amendnent 1. Representatives
Ber kowi t z, Kookesh, and Ogan voted agai nst Conceptual Anendnent
1. Therefore, Conceptual Anmendnent 1 failed by a vote of 3-3.

Nunmber 0092

REPRESENTATI VE MEYER agai n nentioned that $500 did not seem |like
much noney, and offered Conceptual Anmendnent 2, "that everywhere
we see $500 that it be $1,000", specifically on [page 1,] lines
11 and 13.

Number 0145

REPRESENTATI VE BERKOW TZ spoke in favor of Conceptual Anmendnent
2. He pointed out that the Cimnal Justice Assessnent
Comm ssion (CJAC) recomended that the Ilegislature double the
dollar amounts that define the |levels of property crines.
Conceptual Anmendnent 2 is consistent with that recomrendation,
whi ch was based on a review in the recent past.

REPRESENTATI VE MEYER added that changing the dollar anmount gets
to the point that Representative Ogan had raised about sonebody
stealing a junker car. Under Conceptual Anendnent 2, the junker
woul d have a val ue of at |east $1,000.

CHAI R OGAN noted that the junker would not be a car, but a kind
of propelled vehicle not including a car, truck, notorcycle,
not or home, bus, aircraft, or watercraft.

MR.  WORTMAN, representing the sponsor of HB 102, deferred
comment to M. Luckhaupt.
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CHAI R ROKEBERG asked M. QGuaneli if M. Berkowtz's recollection
about the (CJAC) reconmendati on was applicable in this instance.

Nunber 0271

MR. GUANELI said he thought it would be applicable. However, he
t hought the CJIAC recomendation "was to double the felony
threshold for theft for all theft offenses, and that would nean
regul ar theft, crimnal mschief, vehicle theft, et cetera.” He
said he thought there was sone danger in just increasing the
anount for one particular type of theft and |eaving the others
at  $500. He said he feared that the issue that M. Berkowtz
had raised about "simlar conduct with simlar consequences”
being covered under two separate statutes mght apply. "You
danmage a vehicle in the anbunt of $750, it's only a m sdeneanor,
but you danmage any other type of property in the anount of $500,
and it's a felony crimnal mschief,” he said. He suggested
what was needed was to conprehensively, across the board,
increase all of the dollar anounts.

MR, LUCKHAUPT said he had nothing he wished to add to the
di scussi on.

CHAI R ROKEBERG decl ared that Conceptual Amendnent 2 was before
the commttee. He said that notwithstanding M. CGuaneli's
comments, he did not object to the anmendnent.

Nunber 0493

REPRESENTATI VE COGHI LL obj ected, saying he thought the comittee
should not increase the anmobunt in this one instance, but, as a
matter of equity, should nmake the increase across the board.
CHAIR ROKEBERG took exception to Representative Coghill's
obj ection, "because we'd never get any bills out of this
commttee if we did that."

REPRESENTATI VE OGAN asked if the maker of the notion [Conceptua
Amendment 2] wished to continue with the notion.

REPRESENTATI VE MEYER said he did wi sh to conti nue.
Nunmber 0602

REPRESENTATI VE COGHI LL mai nt ai ned his objection.
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A roll call vote was taken. Representatives Berkow tz, Kookesh
Qgan, Meyer, and Rokeberg voted for Conceptual Anendnent 2.
Representative Coghill voted against Conceptual Anendnent 2.
Therefore, Conceptual Anendnent 2 passed by a vote of 5-1.

Number 0650

REPRESENTATI VE OGAN noved to report HB 102, version 22-LS0347\J,
Luckhaupt, 2/20/01, as anended, out of commttee wth individua
recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 102(JUD) was reported from the House
Judi ci ary Standing Conm ttee.

HB 32 - SEX CRI ME AND PORNOGRAPHY FORFEI TURES

Number 680

CHAI R ROKEBERG announced that the next item of business before
the commttee would be HOUSE BILL NO 32, "An Act relating to
the forfeiture of property used to possess or distribute child
pornography, to commt indecent viewng or photography, to
commt a sex offense, or to solicit the conm ssion of, attenpt
to commt, or conspire to commt possession or distribution of
child pornography, indecent view ng or photography, or a sexua
of fense. "

Nunmber 692

REPRESENTATI VE JOE HAYES, Al aska State Legislature, cane forward
to testify as sponsor of HB 32. He said:

As the use of conputers and the Internet expands, so,
t oo, do crines i nvol vi ng t he use of t hese
t echnol ogi es. One area of particular concern is sex
crinmes against children. Adults prone to abusing
children will use the Internet to solicit a mnor for
sex or to set up a neeting with a child in order to
rape or abuse the child. Further, many people who are
inclined to distribute or view child pornography are

now using their conputers to do so. These are new
technol ogies, and the state still has relatively few
tool s for dealing wth crimnals using these
t echnol ogi es. House Bill 32 provides us wth another

tool to use in conbating sexual predators.

Across the country and at the federal level, there are
forfeiture laws in place. Several other states

HOUSE JUD COW TTEE -23- February 21, 2001



al ready have laws on the books specifically relating
to the forfeiture of conputers used in sex crinmnes.
The use of conputers in sex crines is a national

pr obl em As nore and nore states pass forfeiture
| egislation, it is becomng increasingly obvious that
this is a wuseful and valuable tool in the fight

agai nst conputer crines.

House Bill 32 would nmake it possible for the police to
stay on top of this rapidly changing industry w thout
spending nore state dollars. Advances in conputer
technol ogies seem to happen on a daily basis. New
technology can often "outwit" Jlast year’'s node

conputers, leaving the police at a |large disadvantage
in their attenpt to curb crinmes conmtted with the aid
of the newest technol ogy. In order for the police to
conbat conmputer and Internet crinmes effectively, it is
inperative that they be constantly provided with new
har dwar e.

Under AS 12.55.015(c), the court may award forfeited
property or a percentage of it to any nunicipal |aw
enf or cenent agency i nvol ved in the arrest or
conviction of the defendant. This would allow for the
courts to pass on seized property to the police so
that the police can stay up to date with avail able
technology in a cost-effective manner.

HB 32 is designed to help protect our children in a
twofold manner: 1) forfeiture is a proven tool in the
fight against crinme, and 2) the forfeited property can
be given to our |aw enforcenent agencies in order to
hel p nake sure that they have the necessary tools to
protect our children. I ask for your support in
passing this | egislation.

Nunmber 0856

REPRESENTATI VE HAYES presented letters of support for HB 32 from
the Anchorage Police Departnment, the Alaska Peace Oficers

Associ ation, the Public Safety Enployees Association, and the
Interior Al aska Forces, a forensic recovery conputer evidence

specialist group in Fairbanks. He also provided background
i nformation concerning recent sex abuse crines in the Fairbanks
community and statew de involving the Internet. Representati ve

Hayes noted that there was a zero fiscal note and one letter of
opposition fromthe Naturalists Action Commttee.
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Number 0900

CHAI R ROKEBERG cal led attention to the |ateness of the hour and
noted that there were four people on the teleconference line as
well as others whose testinony he would like to take that day.
He asked that questions be held to a m ni nrum

Nunmber 0956

MARK . MEW  Deputy Chief, Anchorage Police Departnent,
testified by teleconference. He said the Anchorage Police
Department favors HB 32. The departnent does a fair anount of
undercover investigation wusing conputer equipnment, and would
wel cone the opportunity to acquire through seizures the tools
that perpetrators are using in order to use it against them

Nunmber 0997

REPRESENTATI VE MEYER recalled that the Anchorage assenbly had
run into "all sorts of problens” in relation to a forfeiture
ordi nance. He asked how HB 32 differs fromthat.

MR MEW said the forfeiture ordinance attenpted in Anchorage
applied to certain felony activities and to sonme m sdeneanors in
the area of vice crinmes. Sone of the objections revolved around
whet her the police would seize property if someone were arrested
as opposed to if soneone was convicted. He noted that under HB

32, conviction is required. Anot her objection revol ved around
who was going to provide oversight, nonitoring |aw enforcenent
zeal for acquiring equipnent. He did not think it was fully

understood at that tinme that the answer was the court system
which is involved in either an arrest or a conviction. That is
probably less of an issue in HB 32 because conviction is
required.

Nunber 1100

REPRESENTATI VE COGHI LL noticed that on page 1, line 9, it says,
"used to aid in a violation." He added: I f somebody m sused
hi s equi pnent, would he have to give it up.

MR. MEW said that was what the wording says, but he assuned it
would be up to the police departnent and the prosecutors to
determ ne at what poi nt it was legitimate to invoke
[confiscation], and the court woul d have to agree.
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Nunber 1206

ROSS PLUMMER, Police Oficer, Anchorage Police Departnent,
testified by tel econference in support HB 32. He has dealt wth
nunerous forensic cases as well as child pornography cases on
the Internet. "These people are serious about the business
they're in and that is to harm children,” he said. He noted
that [offenders] have their own equipnent and usually do not
ri sk exposure by using sonebody el se's.

Number 1239

REPRESENTATI VE OGAN asked M. Plumer if he would object to
changing the language of HB 32 to nake sure the equipnent is
owned by the person who perpetrated the crine.

MR. PLUWER that there are mechanisnms used by the prosecutors
and the court system in determ ning whether equipnment wll be
sei zed.

Nunber 1274

CHAI R ROKEBERG noted that there had been a request to exclude
i ndecent exposure in the second degree (a class B ni sdeneanor)
from the provisions of HB 32. He asked M. Plumrer if he
thought it would be appropriate to include or exclude indecent
exposure.

MR. PLUMVER said he considers indecent exposure to be a
different type of crine "than what we're tal king about with the
use of the Internet and conputers as a crine." | ndecent
exposure doesn't seemto himto fall into what he sees as the
intent of HB 32.

CHAI R ROKEBERG asked if in connection with the Internet, he had
ever charged anybody wth indecent exposure in the second
degr ee.

MR. PLUMMER sai d he had not.

Nunber 1340

MARC POESCHEL, Police Oficer, University of Al aska Police
Departnment, testified by teleconference in support of HB 32. He
explained that the Interior Alaska Forces group was forned to

conbine forces agai nst | nt er net predators and conputer
crimnals, and to provide training and assistance to those sworn
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to protect. He commented on the issue of confiscating property
that does not belong to the person convicted. When soneone
frequently violates the law while using a conputer that is not
his or her own, (in an Internet cafe or a business that provides
access to the Internet), he thinks it is inportant to maintain

the avenue of forfeiture for the business as well. House Bill
32 will make a big difference to the Interior Alaska Forces
group because it lacks funding in many areas. Comput ers and

training are so expensive that it is very difficult to stay
current, and being able to confiscate conputers used by people
who perpetrate crines against children would make it much easier
for police to try to keep up.

CHAI R ROKEBERG recalled that a few years back there was a case

at the University of Alaska - Fairbanks involving an enployee
using a university conmputer while trafficking in child
por nogr aphy. He asked M. Poeschel if he thought the

uni versity's conputer should have been confi scat ed.

MR. POESCHEL said he thought the courts would have to determ ne

whet her forfeiture would be appropriate. In a situation in
whi ch equi pnent is used repeatedly for that type of crinme, he
t hought that confiscation should not be ruled out. However, he

thought HB 32 is ained nore toward those who use their own
conput ers.

Number 1519

JAMES WELCH, Chief of Police, Fairbanks Police Departnent,
testified by teleconference in support of HB 32. He told
menbers that pornographic use of the Internet is a big issue
t hroughout the nation and in Al aska. Fai rbanks has followed
Anchorage in passing a forfeiture bill allowing the seizure of
vehi cl es being driven by those under the influence of alcohol or
drugs. There are state and federal protocols regarding
forfeiture in drug-related cases and other crimnal offenses,
and he thinks HB 32 "sonewhat mrrors those efforts.” There is
al ways concern about Ilaw enforcenent depriving soneone of
property, he said, but with the ability of the court system and
the prosecutor's office to work out those issues and the system
of due process in place to protect an individual's rights, he is
confortable with HB 32 as witten. He said he thinks it sends a
nessage that these crinmes will not be tolerated.

CHAI R ROKEBERG asked M. Wl ch what he thought about including
or excluding reference to indecent exposure in HB 32.
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MR. WELCH agreed with previous testinony that as a rule, the
people involved in indecent exposure cases are not those
i nvolved in child pornography.

Number 1547

REPRESENTATI VE BERKOW TZ observed, "It nmay well be that you w nd
up with a reduced charge as part of a negotiated settlenent to a
case, in which instance you mght also want to retain the
ability to forfeit the instrunentality."”

MR. WELCH added that the prosecutor's office needs broad
outlines to effectively nmanage any st at utes.

Nunmber 1690

JENNI FER RUDI NGER, Executive Director, Alaska G vil Liberties
Union (AkCLU), canme forward to testify. She comended the
sponsor of HB 32 for requiring conviction prior to forfeiture.
In a nunber of states, that has been a problem The ACLU
recognizes a legitimate need of |aw enforcenent to keep pace
wi th conputer technology and to protect children, she said, and
appl auds the sponsor for having that as the rationale for his
bill. The AkCLU is happy with the fact that this is a
discretionary forfeiture and that forfeiture is not nandatory
under the statute.

MS. RUDI NGER conti nued:

However, we do see a nunber of points, three points
primarily, where the statute is subject to a challenge

on the grounds of "overbreadth,” in other words, that
it reaches too far and it goes beyond what the sponsor
probably intends for it to do. First of all, the

statute appears to apply even to rudinentary equi pnent
| i ke caneras, a darkroom binoculars, anything that

could be used to commt these crines. It does not
necessarily in the statute specify that it has to be
hi gh-tech equi pnent. So the AKCLU would urge sone

sort of an amendnent clarifying that there should be
an adversarial prelimnary hearing prior to forfeiture
to determ ne whether in fact |aw enforcenent needs the
property in order to keep pace with technol ogy, which
seens to be the sponsor's intent.

Second, there seens to be no requirenent in here that
the equipnment seized nust be owned by the person
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convicted, and we agree with Representative Ogan, who

raised this point. If a kid is staying at his
grandnma's house, are we going to go and seize
G andma's conputer? If an enployee is wusing his

enpl oyer's conputer, are we going to storm into
busi nesses and take conputers? There is nothing in
the bill that specifies ownership is required, and we
would strongly urge that ownership should be a
condition precedent to forfeiture.

Finally, the third point we have in ternms of
overbreadth is that it doesn't seem for purposes of
hel pi ng | aw enforcenent keep pace with technol ogy that
a permanent forfeiture is warranted. There nmay be
other legitimte uses, for exanple, for a hard drive.
Maybe other people in the household use that for work
or for a livelihood, and it seens to nme that perhaps
the forfeiture could be tenporary so that |aw
enforcenment could |earn about the technology but that
there is not a legitimate governnent interest in
saving noney by taking citizens' property in order to
not have to buy it thensel ves.

M5. RUDI NGER nentioned that the United States Suprene Court has
accepted a case that asks the question, "Is it a crine at all to
view digital imagery of children where no real person was the
subj ect of the inmage?"

MS. RUDI NGER volunteered that the AKCLU will be happy to work

with the commttee on crafting some narrowing anendnents to
protect HB 32 from an overbreadth chall enge.

Number 1950

DEAN GUANELI, Chief Assistant Attorney General, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law, cane

forward to testify. He noted that there are sone genera
principles of law that relate to forfeiting property that is not
owned by the offender. The primary concept is deprivation of

property w thout due process of |aw The owner of the property
has a right to be heard in court, and if that person can show
that he or she did not know of the violation and had no reason
to know of the violation, it would be unconstitutional to take
that person's property. That even would apply to soneone el se
wWithin the famly
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MR. GUANELI said in addition, there also has to be sone finding
by the court that this property was used to aid a violation of
the |aw. He concluded that even though it isn't specifically
stated, there are sufficient procedures established in case |aw
to protect innocent owners from having their property taken.

CHAI R ROKEBERG asked if it was unnecessary to speak to that in
HB 32.

MR. GUANELI said he thought it is always better to set things
out specifically in statute. There are forfeiture provisions
scattered throughout the statutes, and it mght be good at sone
point to have a definitive forfeiture procedure set out
somewhere in the law. Up to now, it has bean dealt with by case
| aw.

CHAI R ROKEBERG wondered if it would be appropriate to say that a
finding [regarding forfeiture] would be nade at the sentencing
heari ng.

MR. GUANELI said he didn't think that was necessary.
Nunber 3331

CHAI R ROKEBERG noted that there were several suggestions for
anmendnents and that the neeting tine was running out. He wanted
to hold the hearing open in case soneone else wants to speak to
HB 32. He proposed to work with the sponsor and the conmttee
aide to cone up with a commttee substitute and asked for
suggestions to guide the drafting.

Nunber 2255

REPRESENTATI VE BERKOWN TZ suggested an amendnent limting
forfeiture to property that is an instrunentality of the crine.
That woul d mean property that's not just used in the comm ssion
of the crime, but that is directly and materially contributing

to it. The language of "direct and material contribution” comes
from a Mchigan statute, he noted, which is included in the
packet. There is always a concern that the state may take nore
than is proportionate to the crine. "Direct and material”

| i nkage assures that the seizure of property is proportionate.

CHAI R ROKEBERG said he thought HB 32 should limt forfeiture to
el ectronic type property, which is the thrust of the bill
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REPRESENTATI VE BERKOW TZ cautioned, "Once you get into that area
of specificity, then you take away the discretion ...."

CHAI R ROKEBERG said he would like to see the bill as specific as
possi ble, keeping in mnd Representative Berkowitz's concern.
O her issues that needed to be addressed in relation to
confiscation were the ownership of the property and whether the

property is going to help |aw enforcenent. He also wanted to
make sure real property is excluded, so that houses are not
confi scat ed. He still did not know what to do in response to

the nudists' objection to including nude sunbathing, he said.
He asked the sponsor of HB 32 to bring back a revised version of
the bill to consider as a CS. [HB 32 was held over.]

ADJ OQURNVENT

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 3:09 p.m
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