ALASKA STATE LEG SLATURE
HOUSE JUDI CI ARY STANDI NG COW TTEE
February 19, 2001
1:15 p.m

MEMBERS PRESENT

Represent ati ve Nor man Rokeberg, Chair
Representative Scott Ogan, Vice Chair
Representative Jeannette Janes
Represent ati ve John Coghil |
Representative Kevin Meyer
Representative Ethan Berkow tz
Representative Al bert Kookesh

MEMBERS ABSENT

Al'l nmenbers present

COW TTEE CALENDAR

HOUSE Bl LL NO. 97

"An Act relating to court approval of the purchase of structured
settlenents.”

- HEARD AND HELD; ASSI GNED TO SUBCOW TTEE

HOUSE BI LL NO. 102
"An Act relating to the theft of propelled vehicles."

- HEARD AND HELD
PREVI QUS ACTI ON
BILL: HB 97

SHORT TI TLE: PURCHASE OF STRUCTURED SETTLEMENTS
SPONSOR( S): REPRESENTATI VE( S) FOSTER

Jrn-Date Jr n- Page Action

01/31/01 0211 (H READ THE FI RST TI ME -
REFERRALS

01/31/01 0211 (H JuD

01/31/01 0211 (H REFERRED TO JUDI Cl ARY

02/ 19/01 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 102

HOUSE JUD COW TTEE -1- February 19, 2001



SHORT TI TLE: THEFT OF PROPELLED VEHI CLES
SPONSOR( S): REPRESENTATI VE( S) KOTT

Jrn-Date Jr n- Page Action

02/ 02/ 01 0225 (H) READ THE FI RST TI ME -
REFERRALS

02/ 02/ 01 0225 (H JUuD

02/ 02/ 01 0225 (H REFERRED TO JUDI Cl ARY

02/ 19/01 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE RI CHARD FOSTER

Al aska State Legislature

Capi tol Building, Room 410

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Sponsor of HB 97.

LARRY LaBOLLE, Staff

to Representative R chard Foster

Al aska State Legislature

Capi tol Building, Room 410

Juneau, Al aska 99801

POSI TI ON STATEMENT: Assisted with presentation of HB 97 and
answer ed questi ons.

WLLIAM G AZAR, Attorney at Law

800 East Dinond Boul evard, Suite 3-440

Anchor age, Al aska 99515

POSI TI ON STATEMENT: Testified in support of HB 97.

RANDY DYER, Executive Vice President

National Structured Settl ement Association
(Address not provi ded)

Washi ngton, D.C.

POSI TI ON STATEMENT: Testified in support of HB 97.

AL TAMAGNI

(Address not provi ded)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 97.

SHELDON E. W NTERS, Attorney at Law
Lessneier & Wnters

Lobbyi st for State Farm I nsurance Conpany
431 North Franklin Street, Suite 400

HOUSE JUD COW TTEE - 2- February 19, 2001



Juneau, Al aska 99801
POSI TI ON  STATEMENT: Testified in support of HB 97 and
recommended an amendnent.

JOHN L. GEORGE, Lobbyi st

for American Council of Life Insurance (ACLI)and
Nat i onal Associ ation of |ndependent Insurers (NAII)
3328 Fritz Cove Road

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of HB 97.

JERRY LUCKHAUPT, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency

Al aska State Legislature

Terry MIler Building, Room 329

Juneau, Al aska 99801-1182

POSI TI ON  STATEMENT: Provided legal opinions and answered
questions on HB 97 and HB 102.

ROGER WORTMAN, St af f

to Representative Pete Kott

Al aska State Legislature

Capi tol Building, Room 204

Juneau, Al aska 99801

PCSI TI ON STATEMENT: Present ed HB 102 on behalf of
Representative Kott and answered questi ons.

ROBERT BUTTCANE, Legislative & Adm nistrative Liaison

D vision of Juvenile Justice

Department of Health & and Social Services

PO Box 110635

Juneau, Al aska 99811-0635

POSI TI ON STATEMENT: Provi ded departnent's position on HB 102
and answered questions.

STEVE DUNNAGAN, Li eut enant

D vision of Alaska State Troopers

Department of Public Safety

5700 East Tudor Road

Anchor age, Al aska 99507-1225

POSI TI ON STATEMENT: Provi ded departnent's position on HB 102,
answered questions, and recommended an anendnent.

HEATHER M NOBREGA, St aff

HOUSE JUD COW TTEE - 3- February 19, 2001



to Representative Nornman Rokeberg

House Judiciary Standing Conmmttee

Al aska State Legislature

Capitol Building, Room 118

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Provi ded comments on HB 102.

ACTI ON NARRATI VE

TAPE 01-19, SIDE A

Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Committee neeting to order at 1:15 p.m Represent ati ves
Rokeberg, GOgan, Coghill, Meyer, Berkowitz, and Kookesh were
present at the call to order. Representative Janes arrived as

the neeting was in progress.

HB 97 - PURCHASE OF STRUCTURED SETTLEMENTS

Number 0075

CHAI R ROKEBERG announced that the first order of business would
be HOUSE BILL NO. 97, "An Act relating to court approval of the
purchase of structured settlenents.”

REPRESENTATI VE RICHARD FOSTER, Al aska State Legislature,
sponsor, said that his intention was to address a concern
brought forward by sonme of the trial lawers in the state.
Apparently, firns have been contacting recipients of structured
settlenents and offering to buy those settlenents for a snall
portion of their val ue. When a person living in a village is
cont act ed, t hat person m ght not fully understand the
inplications of the purchase or realize what he or she is giving
up in ternms of long-term benefits versus a quick cash payoff.
Passage of HB 97 would allow the reassignnent of a structured
settl enment only after approval by a superior court.
Additionally, HB 97 outlines the considerations that nust be
made before such a transfer is approved.

Number 0226
LARRY LaBOLLE, Staff to Representative Richard Foster, Al aska
State Legislature, defined a structured settlenment as a

circunstance in which a court required that a given anount of
noney be paid out over a period of tine. Oten it is for
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protection of a mnor or when a person's conpetence to handle a
| arge paynment is in question. For exanple, if a mnor child's
parents were killed in a car accident, the insurance settlenent
could be paid to the child over a period of tine in the form of
a nonthly or annual stipend. O her exanples include paynents
for injuries or |osses. Typically, the <courts have sone
conpel ling reason for setting up this type of settlenent instead
of allowing for a | unp-sum paynent.

Number 0481

WLLIAM G AZAR, Attorney at Law, testified via teleconference
in favor of HB 97. He said he had been practicing personal
injury law since My, 1973, and had seen an abuse primarily of
Nati ve people by conmpanies that offered a cash settlenent for a
structured settlenent. The person(s) involved had originally
agreed to a structured settlenment but then another conpany
offered a lunp sum in place of the nonthly paynents. He
recalled four cases in which the new | unp-sum paynment agreenent
was not in the best interest of the payee. In those cases the
payee was unable to properly manage finances and was now in dire
financial straits. He believed that any prospective assignnent
should go before a court for scrutiny to ensure it is in the
best interest of the payee.

MR. AZAR pointed out that the federal governnent has allowed
some structured settlenents to be tax-free, and in instances
where the settlenment is converted into a |unp-sum paynent, this
benefit, as well as others, 1is |lost. He Dbelieved that
statistics prove nost people cannot handle a |unp-sum paynent.
He expressed the opinion that HB 97 was absolutely necessary for
Al aska and fit the population with regard to the circunstances
he has seen.

Nunmber 0819

REPRESENTATI VE KOOKESH questioned how a structured settlenent
that belongs to a private individual could be brought under the
jurisdiction of the state without a conpelling state interest.

MR. AZAR said he had not researched that question and felt it
woul d be better directed toward insurance conpanies that had
experience creating structured settlenents. To further his
point that abuse is occurring, he described an incident in which
an individual in his area, who had been caught making usurious
| oans, had asked [M. Azar] to reveal his list of structured
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settlenment clients. He said structured settlenents were
designed to be in the payee's best interest; any further
agreenent the payee enters into should also be in the payee's
best interest. M. Azar presented anecdotal exanples that
affirmed his belief in the benefits of HB 97.

Nunmber 1078

REPRESENTATI VE BERKOWN TZ asked if HB 97 had been nodeled on
| egi sl ati on enacted in other states, and if so, which states.

CHAI R ROKEBERG suggested deferring that question to M. Dyer
who would testify later.

MR. AZAR, at the request of Representative Berkowtz, stated
that Gene Johnson (ph), of Johnson I|nvestnents, was sonmeone who

bought structured settlenents at a discount. M. Azar did not
have any other specific names but said that there were nunerous
conpanies that do this, including sone that advertise on

national television. He provided anecdotal exanples of sone of
his own clients that had been approached by this type of
conpany. He believed that the practice of buying structured
settlenments at a discount should be stopped because so nmany of
his clients could not handle a | unp-sum paynent.

Nunmber 1269

REPRESENTATI VE OGAN asked if M. Azar could advise his clients
to set up their structured settlenents in irrevocable trusts.
Representative (Ogan said he had the inpression that the
| egi sl ature was being asked to outlaw stupidity. He recogni zed
that sone people who receive |arge anobunts of noney don't spend
it wsely, but questioned where the state should draw the Iline
internms of interfering wwth a person's financial judgnent.

MR. AZAR responded that up until about 30 years ago, structured
settlements did not exist; instead, clients were given a |unp
sum which often disappeared quickly. He felt it was sinplistic
to say HB 97 would be interfering in people's lives. He did not
see how HB 97 would harm the public; instead, it would deter
certain types of conpanies from taking advantage of the public.
He noted that while irrevocable trust-type structures could be
set up for mnors, it was very hard to have a structure remain
irrevocable for an adult who was not inconpetent. He also
explained that sone structured settlenents are set up for
i ndividuals and their children, and when the adult accepts the
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| unp-sum paynent, the children often |ose out on the benefits of
the structure. He believed that HB 97 was a nmuch sinpler way to
ensure that the recipients of structured settlenents were not
t aken advant age of.

Nunmber 1556

REPRESENTATI VE KOOKESH sai d he believed the intentions behind HB
97 were good, but he still had |egal questions that he wanted
answered before HB 97 noved fromconmmttee. He went back to the
point that a structured settlenent was a property right of
sonebody. If the structured settlement did not include court
oversight as part of it, he did not see how a state court would
get jurisdiction.

CHAIR ROKEBERG asked M. Azar if attenpting to set up
[irrevocable] trusts for all structured settlenments would be
overdoing it.

MR. AZAR agreed with that point. He said he could only do it in
cases where he foresaw a problem which was not possible in al
cases. He gave a exanple of an instance in which he had been
told that the structured settlenment was considered irrevocable,
but the settlenment was invaded anyway. He said that to try to
set up irrevocable trusts in every case would be unreasonable
but HB 97 would cover all situations. He expressed the beli ef
that the state should intervene and pass HB 97.

MR. AZAR said he was unable to provide specific exanples of how
much a discount was typically offered during these types of
transactions, but he believed it was nuch lower than the actua

wor t h. He also said conpanies that created and funded
structured settlenments were opposed to having the settlenents
cashed in.

Number 1900

RANDY DYER, Executive Vice President, National Structured
Settl ement Association, testified via tel econference. He said
that the issue brought forth in HB 97 was national in scope.
Thus far, simlar legislation had been enacted in 18 states, and
was being considered in another dozen states. He proceeded with
the foll owi ng hypothetical case:

Let's assunme, M. Chairman, that you had been injured,
and that as a result of your injuries, you were
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receiving nmonthly paynents to conpensate you for |ost
wages. Just to use round nunbers, let's assunme you
were receiving $2,000 each nonth, tax-free.

Now, |I'm the factoring conpany. ... | conme to you,
and ny goal is to get your paynents away from you and
give you the |east possible for those paynents. Now,
here's how | do it. First of all, | offer to buy from
you $500 of your $2,000. Now, when you did vyour
original structured settlenment, you agreed, as is the
case in all structured settlenents, that you would not
sell your paynents. That is a requirenent of all
structured settlenents, required by Congress when
Congress created structured settlenents back in 1983
and provided the tax benefits. So, you have agreed
upfront that you would not sell your paynents.

Number 1990

| cone to you and say here's how we're going to do
it. Since the annuity conpany that's making the
paynments to you knows that you've nade this agreenent,
we're going to fool them You' re going to send them a
change-of -address form and your change-of-address
formis going to say, "Please send ny paynent to (this
certain address,)" and it is an address that |

control. So your check will conme to ne and, as part
of the contract that you and | have signed, 1'Il take
your $2,000 check, I'Il cash it, I'll take mnmy $500
and I'll send you your $1,500. Now, for that, | wll
give you the best deal you'll ever get - because |
know, if you're talking to ne, you're probably talKking
to other factoring conpanies as well. And if | can
determne that, | can get sone idea of how much | can

get from you.

But let's say | take the value of your paynents and
the present value of your future stream of paynents,
and | give you 75 percent of its worth. So |I've given
you, in terns of factoring deals, a pretty good deal -

a 25 percent discount. Now, you're used to getting
your check on the first of the nonth; now |I'm getting
it on the first of the nonth. | cash it and | send

you the noney, but maybe | don't send it to you 'ti
the fifth, maybe the tenth, maybe the fifteenth. Wth
each delay, |I'mputting econom c pressure on you. You
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have bills to pay, and |I'm not sending you the npney
that you need to pay those bills.

Number 2040
Eventually, when the economic pressure gets high
enough, | say to you, "Listen, let ne buy another $500
of your paynents.” Now, as part of the contract
you've signed with ne, |'ve taken the right of first
refusal against you selling your paynents to anyone
el se. Further, 1 control your check, and no other
factoring conpany is going to do business with you as
long as | control your check. So you have to do

busi ness with ne.

Now, | buy the second $500 a nonth in paynments, only
this time, | give you half what it's worth. | can
gi ve you whatever | want because you've got to sell to
me. And with each turn of the wheel, | take nore and

nore of your paynents at a | ower and | ower rate.
Number 2090

MR. DYER said he had seen an instance of five discounts - five
deal s done, where the last discount was 87 percent; the person
got 13 percent of the present value of the future stream of
paynent s. He asserted that these situations were occurring al
over the country. He referred to the January 1998 issue of U. S
News and Wirld Report, and gave details about five cases |isted
in an article on this subject. He added that even though it was
against the laws of all 50 states to buy a person's workers'
conpensation settlenent, factoring conpanies do it anyway.

Nunber 2177

MR. DYER addressed the concern about property issues. He
expl ai ned that in 1983 Congress established structured
settlements by offering a tax incentive for people to accept
their noney over tine. Congress saw an increase in |large
settlenments during the 1960s and 1970s, and realized that though
these settlenents were intended to | ast people the rest of their
lives, people were dissipating the noney. In an attenpt to
encourage people to take structured settlenments, Congress began
treating every paynent received as a capital paynment, which
woul d be tax-free. Further, Congress set up a series of tax
treatments for casualty conpanies, annuity conpanies, and al
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parties involved in the structured settlenent, so that everyone
received neutral tax treatnent. However, to acconplish this,
the liability for the paynent had to be assigned to a third
party, which owns the annuity. Thus the injured individual does
not own the annuity; instead, that person own the right to
recei ve each paynent, and that is all.

MR. DYER further explained that if it were sinply a case of the
i ndi vidual doing sonething foolish with the noney after that
person received it, then there would be no reason to interfere.
But instead, the factoring conpanies are attenpting to reach
through the individual to the source of the paynents. He said
this was equivalent to a bank garnishing a person's wages to
satisfy a standard nortgage | oan

Number 2289
MR. DYER referred back to his prior exanple and said:

At each stage along the way, M. Chairman, you have,
al ways, an option. And the option is (renenber that
this whole thing hinges on you diverting the paynents
to nme, the factoring conpany), at any point you could
go back to the annuity conpany and say, "I want you to
send the paynents back to ne." Now, you may fully
intend to receive your $2,000 paynent and then - as we
all do when we get our noney, we sit down and we wite
a check to whonever we owe nobney to - ... you nmay
fully intend to send nme ny $500. But in nmy contract,
|"ve covered nyself for that eventuality, and should

you divert the check back to you, |'ve got you. ..

Now, each of the <conpanies does this a Ilittle
differently, but one of them - the |argest of these -
uses a confession of judgnent. ... You've agreed in
the contract that if anything goes wong with this
contract, you've confessed upfront that | can take

j udgment agai nst you in nmy hone court.

Nunber 2324
Now, let's assunme my home court is Philadel phia. So
you' ve diverted the paynents back to yourself; | go
into court in Philadel phia and take a judgnent agai nst
you. Now, you're not going to fly from Alaska to
Phi | adel phi a to def end yoursel f, SO you go
unrepresented. | bring in the confession of judgnent,
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| represent that you ve defaulted on a contract, and |
take a judgnent against you for the total undiscounted

anount of the paynents that | bought from you - each
$500 paynent over 10 years .... Then | surface; | go
to the annuity conpany, | say, "I have a judgnent

against this guy, and | want his whole $2,000, every
nonth, until ny judgnent is satisfied.”

So, |'ve accelerated the anobunt of tinme it takes ne to
get ny noney back. Now, sone of the conpanies do it a
little differently. Sonme of them sinply take the
right to represent you in court, so they say, "if
there's any dispute, 1'Il pay your |I|awer." Wl |,
then, all | do is go into ny local court, bring a

| awyer with me, and say he represents the payee
and then he sinply agrees with everything | say. The
result is the sane.

Nunber 2364
Now, confession of judgnent is illegal in Alaska, it's
illegal in all 50 states, it's illegal in Pennsylvania
in consumer transactions, but not in conmercial
transacti ons. But as part of ny contract, you and I

have agreed that what we're doing is not a consuner
transacti on.

MR. DYER added that the factoring conpanies have becone very

slippery in how they do business. The factoring companies are
increasingly using loans and charging incredible interest rates
agai nst peopl e. He said these types of transactions are a

probl em of national scope.
Nunber 2397

REPRESENTATI VE BERKOW TZ noted that, touching as they are, the
anecdotal stories were rejected by the [legislative] majority
during the tort reform debate. He wanted to know how pervasive
the problem was in Al aska, how many structured settlenment cases
there were in Alaska, and what percentage of those were
considered by M. Dyer to be an abuse of the structured
settl enent.

MR. DYER clarified that the factoring transactions, not the

structured settlenents, were the abuse. He added that because
factoring conpanies and transactions were unregul ated, there was
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not a way to determ ne how nmany transactions occurred. He said
he woul d research how many structured settlenments there were in
Al aska and provide that information to the conmttee.

Nunber 2442

REPRESENTATI VE BERKOW TZ said that though he appreciated the
intentions of HB 97, he believed it contained structura

probl ens. He returned to the point raised by Representative
Kookesh, that of the superior court's ability to participate in
the situation. Representative Berkowitz used the analogy of a
person who wanted to buy a car, but first wanted the court to
ensure that it was a fair deal. He stressed that the courts can
only address matters before them He suggested that the
commttee take the intention of HB 97 and try to accommobdate it
out si de of t he comittee process, per haps t hr ough a
subcommi tt ee.

MR. DYER responded that the original legislation in Illinois
whi ch dated back to 1997, required court oversight as well. And
t hough hundreds of cases have passed through the Illinois

courts, those cases were dealt with quite easily. He added that
Kentucky, Virginia, and Connecticut also had a great deal of
experience [with these types of cases], and their courts had not
had any problens dealing with [these types of cases]. He
believed that the reason for a lack of problens was sinple

[ Tape changed sides m d-sentence. ]

TAPE 01-19, SIDE B
Nunber 2515

MR DYER went on to say that the holder of a structured
settlenment could explain that he or she had a good reason for
engaging in the transfer. The original attorney could | ook at
the contract and advise the client against signing a contract
that contained a confession of judgnent or any other consuner
tricks. The attorney could negotiate a fair contract for the
client. Also, if the factoring conmpany knew it had to bring the
contract before a judge, the conpany would offer a fair
contract.

REPRESENTATI VE BERKON TZ wanted to know how the court retained

jurisdiction. Once a settlement was done, the court's
jurisdiction ended. He wanted to know if HB 97 was based on
[I'linois legislation, and if so, whether it is now Illinois
statute.
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MR. DYER responded that [the |anguage] was not Illinois statute
but an expansion of Illinois statute; [the |anguage] cane from
t he sanme nodel that was used for HB 97.

Nunber 2447

REPRESENTATI VE JAMES said it appeared to her that if Al aska had
a law on the books whereby a structured settlenent transfer was
required to be approved in court, then a person wonged by an
unapproved transfer could have a case in court to recover [the
| oss]. She wondered what required anybody to go through the
court process if he or she did not want to; she recogni zed that
just because a law is on the books, does not nean a person would
abide by it.

MR. DYER answered that a factoring conpany would not conclude a
transaction without going before a court if it were state |aw,
because should the payee feel aggrieved |later, the conpany would

|l ose in court. He added that there are legitimate factoring
conpanies that provide fair transactions, and they have spoken
in favor of [this type of |egislation]. In conclusion, he said

that he would provide the committee with the nobst recent node
of the legislation that HB 97 was based on.

Number 2312
AL TAMAGNI testified via tel econference. He said that he was a

structured settlenent broker and had settled approximtely 350
structured settlenent cases since 1984, He supported HB 97 as

well as the nodel structured settlenent Act created by the
National Structured Settlement Trade Associ ation. He viewed HB
97 as consunmer protection. He said he had seen several cases

simlar to the exanples given by M. Azar, and in a couple of
those cases, M. Tamagni had used his professional expertise to
break down what the nunbers truly were. In those instances

once the clients saw how the cost factors related to the
purchase price, they decided not to pursue the transaction. He
made the point that it takes expertise to provide people wth
the information needed for an infornmed decision. He said he had
represented clients on both sides of the issue and he thought
that HB 97 was an excellent bill. He noted that the tort reform
Act of 1997 did not address the structured settlenent issue at
the level of detail and conplexity that HB 97 did. He said that
the legislature should nove forward on HB 97 because it was a
consuner protection bill, not just for people in the Bush but
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for people all over Al aska. M. Tamagni clarified for Chair
Rokeberg that, as a structured settlenent broker, he was an
i nsurance broker.

Nunber 2205

REPRESENTATI VE BERKOWN TZ agreed that HB 97 would be good
consuner protection if it were done well. He expressed his
concern that although he had heard nention of Il1linois

| egi slation and the National Structured Settlenent Act, he stil
did not know what this particular piece of |egislation was based
on. He wanted to know where [HB 97] cane from who wote it,
and what had been the experience of other jurisdictions that had
used it. He believed [HB 97] still ~contained unresolved
guesti ons.

CHAI R ROKEBERG asked that a copy of the national nodel Act be
sent to the conmittee along with informati on about where it cane
fromand who drafted it.

MR. TAMAGNI said he would fax a copy of the nodel Act to the
comm ttee.

Number 2130

MR. DYER added that the nodel Act was co-authored by the
National Structured Settlement Association and the National
Associ ation of Settlenent Purchasers, which is an association of
factoring conpanies who are interested in creating a sound,
protected consumer regine.

Number 2067

MR. TAMAGNI, in response to questions from Representative Myer

said that he was aware of approximately ten cases in which a
payee of a structured settlenment had transferred his settlenent
to an unscrupul ous conpany. On another point, he said as far as
he knew, there had not been a constitutional challenge to this
type of legislation at either the state or federal |evel. He
also said the abuse that occurred in the structured settlenent
arena paralleled the abuse that had occurred with the Permanent
Fund Di vi dend. He noted that with the Permanent Fund Dividend,
the abuse becane so severe that it was stopped. He said he
t hought that society in general had an inherent right to ensure
fair and open disclosure to people [receiving structured
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settlements] from an wunbiased third party in order that a
rational decision regarding a transfer could be nade.

REPRESENTATI VE COGHI LL asked how nmany consumer protection |aws
were decided by a court before a | aw was broken.

MR. TAMAGNI responded that, to his understanding, there had to
be a test case before constitutionality could be determ ned.

Nunmber 1887

SHELDON E. WNTERS, Attorney at Law, Lessneier & Wnters,
Lobbyist for State Farm |Insurance Conpany ("State Farni), said
that generally State Farm supported HB 97 but had al so asked him
to present an anmendnent for consideration by the commttee. He
referred to the notice provision, currently witten as 20 days,
and asked that it be changed to 30 days. This request was for
| ogi stical reasons: typically, the notice had to get to the
right person at the annuity issuer, files had to be pulled from
storage, the decision whether to give a response had to be nade,
and if a response was required, then an attorney had to be
retained to prepare and review the file.

REPRESENTATI VE BERKOW TZ asked if M. Wnters had any objection
to striking |language from page 5, line 6, regarding the
structured settlenment obligor under the definition of interested
parties.

MR. WNTER responded that his client would prefer to remain in
the loop as an interested party.

Number 1709

JOHN L. GEORGE, Lobbyist for American Council of Life Insurance
(ACLlI) and National Association of |ndependent Insurers (NAlI),
said that both his clients supported HB 97. He added that HB 97
addressed a consumer protection issue. He nentioned that the
selling of limted-entry permts was another area that needed
over si ght. He acknowl edged that there were legitinmte reasons
why a person would want to change a stream of paynments into a
cash settlenent. Nevert hel ess, he thought that it was
appropriate to have a conversion supervised so that a lifetine
asset woul d not be squandered for a short-term benefit.

REPRESENTATI VE JAMES, returning to a previous point, asked if
there were any situations in which the original obligor of the
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structured settlenent nmade a |arger cash paynent at a discount
if the funds were needed by the payee. |If so, she thought that
woul d be another reason to include the obligor in the notice
provi si on.

MR. DYER answered that the reason the structured settlenent
obligor was included as an interested party was because, as the
annuity conpany nmaking the paynents, the obligor ran a severe
risk of being held Iliable for unscrupulous transactions.
Including the structured settlenment obligor in the notice
provi sion |anguage would allow the obligor the opportunity to
contribute necessary information.

Nunmber 1503

REPRESENTATI VE BERKOW TZ expressed the concern that |isting both
the annuity issuer and the structured settlenment obligor under
the notice provision was redundant.

MR. DYER clarified that one was an assignnent conpany and the
ot her was the issuer of the annuity.

MR, CGEORGE concluded by stressing that factoring conpanies, not
i nsurance conpanies, were the ones engaged in unscrupul ous
transactions.

Number 1424

JERRY L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel

Legislative Legal and Research Services, Legislative Affairs
Agency, Alaska State Legislature, explained that HB 97 was an
amal gam of the M nnesota statute and the California statute. He
had attenpted to renpbve what he perceived to be problematic
portions of each state's statute. California's version had the
required notification process initiated by the factoring conpany

that was buying the settlenent. M nnesota's version followed
the nodel legislation referred to earlier but did not conformto
Al aska's statutory | anguage style. Wiile nelding the two, he
had al so renoved duplicative aspects. He noted that Illinois
had taken a |I|imted approach by wusing one sentence which
required that assignnents of structured settlenments received
court approval. This appeared to him to be just a sinple

approval process whereby all parties involved were inforned of
the details of the transfer.

Number 1311
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MR,  LUCKHAUPT said that the only potential constitutional
problem he foresaw was if the courts had to find that the
transfer was in the best interest of the payee and the payee's

dependent s. If a conpetent payee nade the choice to give up
noney for 30 cents on the dollar, then [the courts] m ght not be
able to prevent it. He added that as far as he could see [from

his research of other states], when the courts did becone
i nvol ved, they did not pursue the concept of "best interest”
very far; instead, the courts focused on making sure the payee
had received independent financial advice and understood the
ram fications of the transfer.

MR. LUCKHAUPT went on to say that he had not yet seen the new
nodel |egislation that had been spoken of. On another point, he
said that courts retained jurisdiction over their judgnments and
or ders. If there was a problemwith the enforcenent of a court
order or judgnent, the plaintiff could go back to the original
court because it still retained jurisdiction. He not ed,
however, that HB 97 included cases that could potentially have
been filed in Alaska, and he felt that it was reasonable to say
that the court could have jurisdiction over those cases even
t hough they had not yet gone to court. The |egislature could
say that if the actions giving rise to the structured settl enent
could have been filed as a civil action in Al aska, then the
courts did have jurisdiction to approve any agreenent. In
addition, if the payee is currently domciled in Al aska, then
the courts have personal jurisdiction of the payee. He said he
could see a potential for disputes to arise between states if
the structured settlenent was entered into in another state but
the payee resided in Al aska. He added that he had not, however,
actually seen that sort of dispute while researching HB 97.

Nunber 0947

REPRESENTATI VE OGAN wanted to know what circunstances caused any
particular settlenent to becone a structured settl enent.

MR,  LUCKHAUPT responded that it was primarily a decision
negotiated between the insurance conpany and the plaintiff.
O'ten the goal was to have the noney retain sonme econom c val ue.
He said that usually a structured settlenent only occurred when
very |l arge sunms of noney were invol ved.
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REPRESENTATI VE KOOKESH raised the point that if a payee was
conpetent, then the state could be told that it did not have any
business interfering in the transaction.

MR. LUCKHAUPT agreed; when the payee is conpetent and there are
not any dependents, the state could not interfere. He said the
recourse for the state was to require that the payee becone
i nformed of the consequences of the transaction.

Number 0607

CHAI R ROKEBERG announced that HB 97 would be held over and
assigned to a subcommittee. He expected to have HB 97 back
before the commttee in two weeks or sooner. He assigned
Represent ati ves Meyer , Ber kowi t z, and Coghi | | to t he
subconmttee. [HB 97 was held over.]

HB 102 - THEFT OF PROPELLED VEH CLES

Nunber 0522

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 102, "An Act relating to the theft of
propel | ed vehicles."

Number 0488

ROGER WORTMAN, Staff to Representative Pete Kott, Al aska State
Legi slature, presented HB 102 on behalf of Representative Kott,

Sponsor . He explained that HB 102 focused on the crine of
vehicle theft, with equal penalties associated with the taking
of a propelled vehicle. Al -terrain vehicles (ATVs) and snow

machi nes were used in many parts of the state of Alaska as the
sole nmeans of preferred transportation for sonme Al askans, and

therefore, were nore than nerely recreational vehicles for those
owners. Equal protection under the |aw demanded that the theft
of such vehicles be accorded the same treatnent as provided for
the principal transportation vehicles [of] other Al askans. He
went on to say that HB 102 provided a new elenent in the
comm ssion [of the crime] of taking the propelled vehicle of
anot her when the owner was deprived of the use of that vehicle
for a specific period of time and had incurred expenses as a

result of the loss of the vehicle. It anended the definition
for "all-terrain vehicles" as well as the definition for
"watercraft".
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Nunmber 0338

MR. WORTMAN specified for Chair Rokeberg that HB 102 was
i ntroduced because of a concern brought forth regarding the
inequities between the [levels of crinmes of] theft of an ATV, a
snow machine, a water ski, and a personal water craft. A
personal water craft is currently defined under "watercraft”,
and the theft of a watercraft is a class C felony. The theft of
an ATV (if damage to it is wunder $500 and it is not a
police/ emergency vehicle) is a class A m sdeneanor. He felt HB
102 woul d provide equal protection under the |aw, regardless of
t he season, for people who relied on these types of vehicles as
their sole nmeans of transportation.

REPRESENTATI VE OGAN poi nted out that some personal water craft,
referred to in Section 3, were very expensive and he wondered
why they were exenpted.

Nunmber 0188

ROBERT BUTTCANE, Legislative & Adm nistrative Liaison, Division
of Juvenile Justice, Departnment of Health & and Social Services,
said that he cane in support of HB 102. He said that HB 102
acconplishes two significant objectives of interest to the
Division of Juvenile Justice, in particular. One, it gives
deference to victins by addressing the disparity in the current
vehicle theft statute. Sone Al askans depend on the use of their
snow nmachi nes and ATVs in nuch the sane way that urban Al askans
m ght depend on their truck or car as a primary neans of
transportation. Under the current statutes, theft of an ATV or
snow machi ne constitutes a class A m sdeneanor, while theft of a
vehicle constitutes a class C felony. Yet the inpact on victins
in sone cases is really quite the sane. In HB 102, the
threshol d by which severity of inpact could be determned is the
provi sion regarding a seven-day |oss of a vehicle. The theft of
an ATV would not automatically be classified as a felony; [the
theft] only did so after a certain period of inpact and

i nconveni ence. In a restorative justice system that strives to
make victinms whole, HB 102 gives deference to victins and
recogni zes the severity of that [crimnal] behavior. Second, by

classifying that [crimnal] behavior as a felony, it assists the
Division of Juvenile Justice in holding young offenders
accountable for offenses that are viewed as serious with regard
to inmpact on victins.

TAPE 01-20, SIDE A
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Number 0001

MR. BUTTCANE, in response to Representative Ogan, explained that
the division did not anticipate any increased cost for
i ncarceration. [ The division] already received these cases as
m sdeneanors; the change proposed by HB 102 would reclassify
sonme of the existing referrals as felonies, some of which would
be petitioned into superior court at a slightly higher rate. He
again offered the reasons he had listed earlier as significant

notivation to change current statute. He added that although
nore young offenders m ght not be detained, HB 102 would give
the division the ability to inpose "additional intrusive

responses” for felony offenses, such as additional hours of
comunity work service, additional dollars of restitution, and
addi ti onal periods of controlled supervision.

Nunber 0270

STEVE DUNNAGAN, Lieutenant, Division of Al aska State Troopers

Departnent of Public Safety, testified via teleconference in
support of HB 102. He said equalized protection for vehicles of
people who lived in rural Alaska was viewed as a good thing by
the departnment. He added that the departnent did not anticipate
any fiscal inpact because current enforcenent efforts would
absorb the changes wought by HB 102. He expressed, however, a
concern about the |anguage regarding personal water craft being
excluded from the category of watercraft. He pointed out that
statutory definitions of these itens were infrequently placed,
and [the departnent] did not want any term nology, or |ack of

definition, to carry from one statute to another. He pointed
out t hat driving while intoxicated specifically covered
operating a notor vehicle, aircraft, or watercraft while
I nt oxi cat ed. He warned that the exception in [HB 102] m ght

allow a person, arrested for intoxication while operating a
personal water craft, a |oophole if he or she clainmed it was not
a watercraft by definition.

Number 0493

CHAI R ROKEBERG asked M. Dunagan if he believed [the theft of] a
jet ski should be considered in the sanme realm of offense as
[the theft of] an ATV or snow machi ne.

MR. DUNAGAN replied that he did not. Further, he believed the

sponsor's intent was that a personal water craft would not
necessarily be considered a prinmary source of transportation for
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sonebody living in rural Al aska. He said he thought [a jet ski]
could be excluded from that principal type of vehicle or
transportation. He suggested adding an anendnent which
specified that the definition regarding the personal water craft
exception only applied to AS 11.46 and did not affect any other
statute.

REPRESENTATI VE BERKOW TZ observed that all-terrain vehicle was
defined in Section 2 but not nentioned at all in the text of
Section 1.

Nunmber 0618

HEATHER M NOBREGA, Staff to Representative Norman Rokeberg,
House Judiciary Standing Conmmttee, Alaska State Legislature,
clarified that [AS 11.81.900] already included ATV under the
definition of a propelled vehicle. She agreed wth
Representative Berkowitz that perhaps the Revisor [of Statutes]
should be notified so that the definition [in HB 102] could be
noved to the definitional section of [AS 11.81].

Nunmber 0680

JERRY L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel ,
Legislative Legal and Research Services, Legislative Affairs
Agency, Al aska State Legislature, explained that the intent of
Section 2 was to further define an ATV for the purposes of HB
102 only, so that other types of propelled vehicles, such as
"humers” and 4-wheel -drive vehicles would not be included. He
added that because the only place where that particular
definition of all-terrain vehicle applied was in HB 102, the
definition needed to be kept as Section 2 of HB 102. Everywhere
else in Title 11, that specific definition of all-terrain
vehicle was not relevant to the definition of propelled vehicle.
The goal was to prevent the theft of such a vehicle from
automatically becom ng a felony, unless any of the provisions of
Section 1, subsection (a), paragraph (2), applied.

Nunmber 0847

CHAI R ROKEBERG noted that the concerns about the definition of
"per sonal wat er craft” bei ng separated from the term
"watercraft" warranted another |ook at HB 102. He asked M.

Wrtman, M. Luckhaupt, and Ms. Nobrega to work on this issue
and bring [a proposed CS|] back to the commttee.
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Nunmber 0927

MR, LUCKHAUPT comrented that the l|anguage in HB 102 specified
that the definition of watercraft only applied to that section
therefore, it did not apply to the definition in Title 28, which
has its own definition wunder "operate a watercraft" [AS
28. 35. 030] .

[HB 102 was held over. ]

ADJ OURNVENT

Nunmber 1024

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:05 p. m
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