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TAPE 01-18, SIDE A
Number 0001

CHAIR NORVAN ROKEBERG called the House Judiciary Standing
Commttee neeting to order at 1:13 p.m Represent ati ves
Rokeberg, Ogan, Coghill, and Meyer were present at the call to
order. Representatives Berkowitz and Kookesh arrived as the
meeting was in progress.

HB 13 - SERVI CE AREAS: VOTER APPROVAL/ TAX ZONES
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Number 0029

CHAI R ROKEBERG announced that the first order of business would
be SPONSOR SUBSTI TUTE FOR HOUSE BILL NO 13, "An Act relating to
muni ci pal service areas and providing for voter approval of the
formation, alteration, or abolishnment of certain service areas.”
[ Adopted as a work draft at the previous hearing was version 22-
LS0164\ F, Cook, 2/3/01.]

Number 0147

REPRESENTATI VE CON BUNDE, Alaska State Legislature, sponsor,
began his opening remarks by acknow edging the presence, at the
| ast hearing on the proposed CS, of one of the nenbers of the
Constitutional [Convention, fornmer Senator Fischer]. He felt
sure that all of the nmenbers of the Constitutional Convention
woul d have agreed that the Alaska State Constitution was a
living docunent, and that it spoke very strongly to checks and
bal ances. In his view, the proposed CS was about checks and
bal ances; it would allow [ ocal folks to check the power of |ocal
government if they w sh. Power should lie with the voter and
not with | ocal governnent. The key issue in the proposed CS was
| ocal governnent and local control, and how to define |ocal
control. He noted that the conmittee had already heard dueling
| egal opinions, but he put far nore faith in the opinion of the
| egi slature's attorney. He added t hat not hi ng was
unconstitutional wuntil it was found to be so by the Al aska
Suprenme Court. He commented that legislative will should be
taken into account, and that the legislature was responsive to
its constituency. He remnded the commttee that this was not
just a parochial issue - people in the Matanuska-Susitna (Mat-
Su) valley and in Fairbanks also had a very strong interest.

CHAI R ROKEBERG observed that the commttee had recently received
a letter from M. Gatti, attorney for the Matanuska-Susitna
Borough, and a letter fromLarry DeVil bi ss.

Number 0513

HEATHER M NOBREGA, Staff to Representative Rokeberg, House
Judiciary Standing Commttee, Al aska State Legislature, provided
comments on the constitutional aspects of the proposed CS. It
was her belief that the proposed CS was constitutionally sound.
In 1974, the Al aska Suprene Court found, with regard to Article
X, Section 11, of the state constitution, that while home rule
powers were intended to be broadly applied, they were not
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intended to be preeminent; the legislature could dictate how
they wanted it done. [ The | egislature] could bring forth rules
that limt those powers.

Number 0590

REPRESENTATI VE BERKOW TZ referred to Alaska's Constitutional
Convention, page 121, regarding the structure of governnent that

reads as follows: "In all cases, however, service areas were to
be creatures of boroughs and function wunder borough fiscal
control ." He asked M. Nobrega how this fits wunder her
anal ysi s.

M5. NOBREGA offered that Article X  Section 5, of the
constitution, states that [a service area] is subject to the
provisions of law or charter, and that is what the proposed CS
i s doing. It creates a law that would rule how the service
areas were inplenmented. She said she would agree, however, wth
Representative Berkowitz, that it is possible for sonmething to
be constitutionally permssible, yet contrary to the spirit of
the drafters [of the Alaska State Constitution].

Nunber 0704

CHAI R ROKEBERG confirned that this was a very difficult issue,
it was not a clear-cut case and there were splits of opinion.
He was taken with the nessage from M. DeVilbiss that stated:
"HB 13 is good for the little guys in service areas who have at
least a little control over what is good for them That is
good," and felt the statement encapsul ated the whol e issue. He
agreed with Representative Berkowitz that there was not a clear-
cut area from which to interpret this constitutionally.
However, from the preponderance of evidence heard, coupled with
the opinion of Legislative Legal Services, he believed it
i ndi cat ed t hat [the pr oposed CY was constitutional.
Furthernore, the legislature had a responsibility, and certainly
the right, to enact legislation in areas that nmay be gray.

Number 0764

REPRESENTATI VE BERKOW TZ nmade a notion to adopt Amendnent 1,
whi ch read:

Page 1, line 4 through page 2, |line 23

Delete all material
Renunber follow ng sections accordingly
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Nunber 0821

REPRESENTATI VE  COGHILL  obj ect ed. During the follow ng
di scussion, he said Amendnent 1 would be contrary to what they
were trying to enact in the title and would al so go against the
sponsor's recomrendati ons. In addition, service districts in
t he Fairbanks area would no | onger have assistance in obtaining
sone degree of authority.

REPRESENTATI VE BERKOWN TZ nentioned that it was his understanding
that Anendnent 1 woul d receive w despread support in Fairbanks.

REPRESENTATI VE COGHI LL countered that he did not think anyone in
his district had had the opportunity to address what would be
| eft of the proposed CS, should Anendnment 1 be adopt ed.

REPRESENTATI VE BUNDE added that he had spoken with a road area
supervi sor from the Fairbanks area, M. Frank, who was adanant
that, for their needs, the proposed CS needed to include the
provi sions that Amendnent 1 woul d renove.

Number 1069

A roll call vote was taken. Representatives Meyer, Berkowtz,
and Kookesh voted for Anmendnent 1. Representatives Rokeberg,
Qgan, and Coghill voted against Anendnent 1. [ Representative

James was absent. ] Therefore, Anendnent 1 failed by a vote of
3-3.

REPRESENTATI VE MEYER explained that while the bill was before
the House Community and Regional Affairs Standing Commttee,
many of the same discussions took place. He acknow edged t hat
sonme nenbers of his constituency were opposed to the proposed
CS. However, because he felt that ultimately, the courts woul d
have to resolve the constitutional issues, he would be voting to
nove the proposed CS out of committee.

CHAI R ROKEBERG said that it would be a very difficult vote for
hi m Despite this, he was going to support noving the proposed
CS out of commttee. He believed it did have the constitutiona
foundation to be passed. He had voted for simlar |egislation
in the past, but it was still a difficult decision because he
understood the municipality's concerns.

Nunber 1163
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REPRESENTATI VE COGHI LL noved to report the proposed CS for SSHB
13, version 22-LS0164\F, Cook, 2/3/01, out of conmttee wth
i ndi vi dual recommendati ons and t he acconpanying fiscal note.

Nunmber 1175
REPRESENTATI VE BERKOW TZ obj ect ed.

REPRESENTATI VE  OGAN acknow edged that while there were
conflicting opinions on the constitutionality of the proposed
CS, he had confidence in his owm ability to sense constitutional
probl ens. In addition, he said he put great faith in the
opi nion of Tam Cook, the legislature' s |egal counsel.

Nunber 1252

A roll call vote was taken. Represent ati ves Rokeberg, Ogan,
Meyer, and Coghill voted in favor of noving the proposed CS for
SSHB 13, version 22-LS0164\F, Cook, 2/3/01. Represent ati ves
Berkow tz and Kookesh voted against it. [ Representative Janes
was absent.] Therefore, CSSSHB 13(JUD) was reported from the
House Judiciary Standing Comrmittee by a vote of 4-2.

HB 52 - COVPACT FOR ADULT OFFENDER SUPERVI SI ON

Nunber 1291

CHAI R ROKEBERG announced that the next order of business would
be HOUSE BILL NO 52, "An Act relating to the Interstate Conpact
for Adult Ofender Supervision and the State Council for
Interstate Adult O fender Supervision; anmending Rules 4 and 24,
Al aska Rules of Civil Procedure; and providing for an effective
date. ™

Nunber 1312

CANDACE BROWER, Program Coordinator, Ofice of the Conm ssioner
- Juneau, Department of Corrections, presented HB 52. She
explained that HB 52 was an effort to repeal the current
interstate conpact [Interstate Conpact for the Supervision of
Par ol ees and Probationers (I1CSPP)] that was enacted in 1937 and
replace it with the new Interstate Conpact for Adult O fender
Supervi sion (1 CAQCS). The |ICSPP governed the state-to-state
transfer and supervision of parolees and probationers. It was a
reci procal agreenent between states to exchange parolees and
probationers, and to continue their needed supervision. The
current conpact is outdated. In addition, nationally, there
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were now approximtely 250,000 ©probationers and parolees
crossing state borders. Thus, this outdated system had becone
over whel ned.

M5. BROWER informed the committee that the Council of State
Governnents (CSG and the National Institute of Corrections
(NIC) had made an effort to update the current |CSPP;, however
they determned that was not feasible because it was just too
far out of date. Instead, the new |ICACS was created, and to
date, nine states had enacted legislation to adopt it. |In order
for the ICACS to take effect, it would have to be adopted by 35
states. She noted that an advantage to being anongst the first
states to adopt the |1 CACS would be the opportunity to help set
t he national regul ati ons regardi ng how the | CACS oper at ed.

Number 1406

M5. BROWER expressed concern that there should be enforceable
regul ations regarding the transfer and supervision of parolees
and probationers, but the current ICSPP was basically a
gentlenmen's agreenent that allowed offenders to fall between the

cracks. The adoption of the new |ICACS would establish a
mechani sm for all states, and offenders, to be held accountable
t hrough nonitoring, data tracking systens, and increased
required victim notification. Under the current |CSPP, there

were times when states didn't cone to an agreenent on
supervision of a released offender, yet the offender was
released and sent to the other state anyway, wthout any
accountability. The adoption of the new | CACS woul d ensure that
the sending state and the receiving state canme to an agreenent
before the offender was released. In addition, the new | CACS
provided for the formation of an Interstate Comm ssion (1C) that
woul d resol ve di sputes between st ates.

M5. BROVWER nentioned that because Al aska exported nore offenders
than it inported, it would benefit a great deal from the
adoption of the new | CACS. She gave an exanple of soneone who
had served his or her sentence after committing a crinme in
Al aska, and was eligible for supervised release. |If that person
felt his or her chances and opportunity of success were greater
in another state because famly and friends resided there, that
person could apply to be supervised by officials in another
state. In order to do that, that person would first apply to
Al aska's interstate conpact office. The application would then
be reviewed by the receiving state and sent to the area where
the offender planned to go. That area's supervising office
woul d investigate the application and ensure that the offender
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had a job and famly or suitable placenent. If approved, the
of fender would al so be responsible for abiding by conditions set
by both the sending state and receiving state.

Nunber 1600

V. BROVER, in response to questions by Representative
Berkowitz, estimated that Alaska had sent approximately 400
probationers out of state. She did not anticipate the nunber

goi ng up under the new | CACS, but she believed it would provide
for better supervision and enforcenent of Al aska's offenders in
other states. And under the new | CACS, extradition would becone
easi er.

Nunmber 1653

M CHAEL J. STARK, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal Division, Departnment of Law, added that
there mght be a receiving state that unreasonably denied a
request to transfer interstate supervision. The new | CACS woul d
be enacting rules that would allow the sending state to enforce
the conpact and require the receiving state to take the person
if he or she net the criteria. The new | CACS woul d al so prevent
one state from "dunpi ng" an offender in another state when there
was a legitinate reason to refuse the request to transfer
interstate supervision. In instances where an offender was
transferred without permssion from the receiving state, which
has happened under the current 1CSPP, that person did not
receive supervision from either the sending or receiving state.
The new | CACS woul d provide for revenues to deal with enforcing
supervi sion and, where needed, to enforce the sending state to
take the offender back and continue supervision. The new | CACS
provided for accountability of all people that noved between
states, which did not adequately exist under the current | CSPP.

REPRESENTATI VE COGHI LL asked if the state would have a part in
the I1C, or would the state establish a nenber body in Al aska
that would interact with the IC

MR, STARK clarified that the | CACS woul d be adopted as is. The
| CACS could not be nodified because it was a contract with other
st at es. VWhat the ICAOCS provided for was an IC, and al

conpacting states would have a voting nenber in the IC That
voting nmenber would becone the conpact administrator for the
state. Most states have independent county probation
departnents, so those states would have a nunber of conpact
adm nistrators and nust select one of them to represent their

HOUSE JUD COW TTEE - 9- February 14, 2001



state on the IC In Al aska, which had only one Departnent of
Corrections, there would be only one conpact admnistrator.
That person would sit on Alaska's state council and would al so
represent Alaska on the IC The state council would be a body
of seven persons with five voting nmenbers, one nonvoting nenber
from the |legislature, and one nonvoting nenber from the
judiciary; the conpact requires that all +three branches of
government be represented on the state council. The state
council would advise the |egislature, nake recommendations, and
i npl enent the provisions of the conpact in so far as ensuring
conpliance with rules the | C adopted.

Nunmber 1839

M5. BROWER verified for Representative Coghill that the fisca
note reflected travel costs for nenbers of the state council, as
well as for the person who would represent Alaska in the IC.

MR. STARK clarified for Representative Coghill that |anguage in
Article 11l of the ICACS created the IC and spoke about the
state council, and that |anguage regarding the powers and duties
of the I1C was found in Article IV. He explained that the state
council was created outside of the |ICAGCS, through Section 3 of
HB 52, which set out the nmenbership and responsibilities of the
state council.

REPRESENTATI VE BERKOW TZ asked, wth regard to the nonvoting
menber from the judiciary on the state council, iif [the
| anguage] had been vetted through the defense bar.

Number 1990

BLAIR McCUNE, Deputy Director, Central Ofice, Public Defender
Agency, Depart nent of Adm ni strati on, testified Vi a
t el econf erence. He answer ed Representati ve Berkowi tz's
guestions by saying that [the Public Defender Agency] had not
asked to be on a council like this because of potential conflict

of interest, for exanple, if the council nade regulations that
deni ed sonebody the chance to go out of state, and [the Public
Def ender Agency] was representing that person. He said,
however, that [the Public Defender Agency] hoped to have input
if they had particul ar concerns.

Nunmber 2058

MR. STARK, in response to Representative Rokeberg, said that
t hough the I CACS required all three branches of governnment to be
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involved in the state council, Section 3 of HB 52 was drafted to
ensure separation of powers; thus the nenbers from the
| egi slature and judiciary were nonvoting nmenbers. He enphasized
that all branches of governnent needed to stay involved because
of the pervasive problens associated wth having so many
of fenders crossing state |ines. He said concerns about such
things as Megan's Law and sex offender registration were taking
[the country] in the direction of national data systens that
woul d keep track of offenders wherever they were. He added that
the ICACS required that the IC file an annual report that would
keep all the state l|egislatures and governors apprised of the
busi ness of the ICACS. He did not anticipate adversarial issues
arising in the state council.

REPRESENTATI VE ROKEBERG asked Ms. Brower to provide a short
narrative analysis of what the existing circunstances were, and
what the new | CACS would do for the state. The analysis should
show why the State of Al aska should enter into a conpact wth
ot her states. He also asked what is done now in terns of
interstate intercourse with other jurisdictions, and how the
state currently speaks to those jurisdictions.

M5. BROWER answered that currently there was an interstate
office that had a conpact admnistrator who processed al
appl i cations.

MR. STARK clarified that the position of conpact adm nistrator
al ready existed; HB 52 would sinply repeal the existing | CSPP
and replace it with the new I CACS

Nunber 2186

REPRESENTATI VE KOOKESH comented that he saw they had two
choices: to join the new | CACS or stay with the old 1937 | CSPP
He said he felt that if every other state adopted the new | CACS
and Al aska maintained the old ICSPP, then Al aska would | ook
pretty ridicul ous. He also said that they nust recognize that
[ Alaska] had to join nodern society, and they should just go
forward with [the adoption of the | CACS].

Number 2225

MR. STARK explained for Representative Ogan that the |CACS was
drafted so that 35 states nust enact the |1 CACS before it becones
ef fective. He supposed it was a sonmewhat arbitrary nunber - it
was sinply the nunber chosen by the body that drafted the | CACS.
He said that currently there are 9 or 10 states that have
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enacted the | CAGCS, and nmany other states have simlar
| egi slation before them He confirmed that it is federal
authority that allows for the conpact, as well as for states to
enter into interstate conpacts.

REPRESENTATI VE BERKOW TZ pointed out that the |ICAOCS was an
agreenent between the states, not an agreenent mandated by the
federal government and then inposed on the states. Al so, this
is considered nornmal comrerce between states.

CHAI R ROKEBERG added that the action of a conpact is provided
for in the United States Constitution.

REPRESENTATI VE OGAN voi ced concern over |anguage he felt gave
the ICACS the ability to pass |laws that the state nust abide by.

REPRESENTATI VE BERKOW TZ noted that the | CACS had the force of
| aw only because it was essentially a contract that the state
entered into.

Nunber 2384

MR. STARK added that also, should the legislature adopt the
| CACS, it would becone part of state statute, and thereby
require Alaska to follow any rules adopted by the IC He

pointed out that this was one of the enforcenent nechani sns that
dealt with states when they did not follow the rules. The 1C
could go into court and get a court order that forces a state to
abide by the rules the I1C set. He pointed out that the |anguage
regarding the binding effects of the 1CACS is found on page 19,
Article XIlIl. He added that the I CACS did provide for states to
ask for legal interpretations from the IC In an effort to
allay Representative Qgan's concerns, M. Stark referred to
| anguage on page 20 that allowed a state to disregard any
provision of the | CAGCS, should it exceed that state's
constitutional limts. Further, should the state find it
untenable to abide by a rule adopted by the IC, the state could
sinply withdraw fromthe | CACS.

REPRESENTATI VE OGAN wanted clarification that under the | CAGCS,
the legislature would delegate its legislative power to an
interstate conpact that had the ability to [make rules that] had
the force of law in Al aska.

Nunber 2450

HOUSE JUD COW TTEE -12- February 14, 2001



MR. STARK countered that the legislature would only delegate
rul e-maki ng authority to the IC.  The IC would then adopt rules
t hrough the federal Adm nistrative Procedure Act, which included
public notice and an opportunity for public input. |In addition,
Al aska woul d have a nenber on the IC while it adopted rules.

REPRESENTATI VE BERKOW TZ suggested that this was akin to, but
not just |ike, executive branch regulation authority.

CHAI R ROKEBERG added that the ability of the various states to
enter into conpacts, and to create rules between them was what
in large part kept the federal governnment out of the issue.

TAPE 01-18, SIDE B
Nunber 2510

MR. STARK noted that the ICAOCS would not have any federal
governnment representation on it.

REPRESENTATI VE MEYER asked what woul d happen if the m ninum of
35 states enacting the | CACS was not reached.

MR. STARK reiterated that the | CAOS woul d not take effect unless
a mnimm of 35 states ratified it. He directed attention to
page 22, Section 9, which had the |anguage pertaining to the
effective date. If this mninmum was never reached, or until it
was reached, the existing ICSPP would still be in effect.
However, he fully expected all the states to adopt the | CACS at
sone point. As Ms. Brower noted before, M. Stark felt it was
very inportant to be anobngst the first of the 35 states because,
after the first 12 nonths of reaching the m ninum nunber of
states, the initial rules of the IC would be adopted. Hi s
concern was that with Al aska being a small rural state, sone of
the nore popul ous states m ght adopt rules that would adversely
i npact Al aska. He wanted to ensure that Al aska woul d have input
as the 1C was adopting the initial rules. He also clarified for
Representative Meyer that the costs outlined in the fiscal note
m ght be | essened after the first year if the IC adopted a rule
permtting participation of nmenbers via tel econference.

Number 2427
M5. BROAER commented that the fiscal note also reflected a fee,

based on offender population, that the |CAOS assessed nenber
states. She did not anticipate any further costs.
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MR. STARK outlined sonme of the criteria used in the formnulation
of the fee, and noted that Al aska was in a group of states that
were being assessed the | owest anount. He al so enphasi zed that
| CACS only applied to persons under supervision for crimnal

convictions, not civil convictions. In response to questions by
Representative Coghill, M. Stark said that under the existing
| CSPP, there was al r eady an organi zati on of conpact
adm nistrators that nmet annually and, because they felt they
| acked enforcenment nechanisns, were the driving force behind the
creation of the new ICACS. He also noted that many of the rules
under the current |ICSPP would be readopted under the new | CACS

and that the primary changes would be wth the enforcenent
provisions of those rules. He did anticipate increased
accountability and tracking. On the point of being anpongst the
first 35 states, he expressed a concern that Al aska needed to
initially address a provision that would allow states that don't
have their own msdeneanant supervision to refrain from
supervising another state's transferred m sdeneanants. For
exanple, under the new |ICACS, Alaska would be forced to
supervise transferred m sdeneanants if the sending state
normal Iy supervises them even though Al aska doesn't supervise
its own m sdenmeanants under fornal probation

Number 2163

MR. STARK expanded on transfer procedures by saying that
currently the sending state sets its own probation conditions
for its offender, who then comes to our state to be supervised.
The receiving state can also inpose additional conditions, which
nmust be reasonable, and the offender nust conply with both sets
of conditions. He clarified that in cases of conflict, the
conpact adm nistrators resolve the differences. In any case,
the of fender and both states are notified of all conditions that
the of fender nust conply wth.

REPRESENTATI VE ROKEBERG directed attention to page 5, l|ines 20-
23. He felt that the language in the |ICACS regarding the
appoi ntment of the conpact adm ni strator was anbi guous.

Nunber 2042

MR. STARK explained that that |anguage was neant to give states
the option of appointing the conpact admnistrator through
either the state council or the governor in consultation wth
the legislature and the judiciary. He referred to page 20, I|ine
9, which contained |anguage specific to Al aska, whereby the
governor in consultation with the legislature and the judiciary
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shal | make the appointnent. He noted this was not a

confirmati on process; instead, the governor would notify the
| egi slature and the judiciary of his choice and solicit conments
before finalizing the appointnent. He clarified that the

conpact adm nistrator was not in a political position; that
person sinply enforced interstate supervision rather than nade

policy.

MR. STARK defined for Representative Coghill the court rule
| anguage | ocated on page 22. He said it neant that if there was
any litigation anywhere in the country in which the powers and
responsibilities of the IC were raised, the I1C had the right to
be served with process and be part of that |awsuit.

Number 1930

MR. McCUNE added that [the Public Defender Agency] saw HB 52 as
an inprovenent over the present situation. He believed that the
National Institute of Corrections in Washington, D.C., had done
a lot of research and work on this issue. [ The Public Defender
Agency] supported HB 52.

Nunber 1752

CHAI R ROKEBERG advi sed nenbers that the committee would hold HB
52 over and take it up again as soon as possible. He noted that
Representati ve Qgan w shed to further i nvestigate t he
constitutional issues of HB 52. [HB 52 was hel d over.]

ADJ QURNVENT

Nunber 1694

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 2:20 p.m
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