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POSI TI ON STATEMENT: Testified in support of HB 194 and answered
guesti ons.

STEPHEN VWHI TE, Assistant Attorney Ceneral

Nat ural Resources Section

Civil Division (Juneau)

Departnent of Law

PO Box 110300

Juneau, Al aska 99811-0300

POSI TI ON STATEMENT: Testified in support of HB 194 and answered
guesti ons.

JERRY M CUNE

United Fi shernmen of Al aska

211 4th Street

Juneau, Al aska 99801

POSI TI ON STATEMENT: Testified in support of HB 194.

SUE ASPELUND, Executive Director

Cordova District Fishernmen United

PO Box 939

Cordova, Al aska 99574

POSI TION STATEMENT: Testified in support of HB 194, but
requested the legislature re-examne the "cap" issue of the
bill, after it is passed.

ACTI ON NARRATI VE

TAPE 01-14, SIDE A
Number 0001

CO CHAI R PEGGY W LSON reconvened the House Special Committee on
Fisheries neeting at 5:58 p.m [The mnutes for the Presentation
on LIDAR Technology by Tim Veenstra, Airborne Technol ogies,
Inc., are found in the 5:06 p.m cover sheet for the sane date.]

HB 194- ENTRY PERM T FEES

CO CHAIR WLSON announced that conmttee would hear HOUSE BILL
NO. 194, "An Act relating to fees for comercial fishing
| i censes and permts; and providing for an effective date.”

Nunber 0064
CO CHAIR STEVENS, sponsor of the bill, pointed out Mary

McDOWNELL, Conmmercial Fisheries Entry Comm ssion; Steve Wite,
Department of Law, and Jerry MCune, United Fishermen of Al aska,
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as peopl e who have been critical in developing this bill and who
will be speaking to the conmittee.

CO CHAIR STEVENS explained that HB 194 deals with the Carl son
case, which was brought against the Comrercial Fisheries Entry
Comm ssion [CFEC] because [CFEC] had been chargi ng nonresidents
three times nore than resident fishernmen. The courts have said
this is against the |aw. A differential can only be used if
it's based on the anpbunt residents pay in taxes as conpared to
what nonresidents pay in taxes. Therefore, HB 194 repeals
current statute that requires CFEC to charge nonresident fishers
three tinmes the anobunt charged a resident fisher and replaces it
with a provision that gives CFEC the authority to charge
nonr esi dent fishers the nmaxi mum anount all owed by the court.

CO CHAIR STEVENS comented that Steve Wite, the state's
attorney, has been arguing this case in the superior court,
claimng that there are six budget categories that "we" should
be able to use to charge outside residents nore than in-state

resi dents. In June 2000, the superior court canme up wth a
formula of what "we" could charge [nonresidents], but the court
only allowed two of the six budget categories. He noted that

[the state] might owe [nonresident] fisherman $22.5 mllion due
to what they have been charged over the years. He said that M.

VWiite will be appealing this in the state suprene court as well
as attenpting to get the other four categories included in the
f or mul a. Ri ght now, a [nonresident] fisherman will be charged

three tines nore than an [resident] fishernman, despite being
told by the court that [CFEC] can no |onger do that. So, this

bill would enable the CFEC to stop using the three-to-one
[ratio] and begin to use the maxi num anount allowed by the
courts. The Departnment of Law is trying to include the four

ot her [budget] categories into this formula.

CO CHAI R STEVENS remarked that HB 194 shows the court that "we
are acting in good faith.” It doesn't nake sense to continue to
use the three-to-one ratio that is in the statutes. He said the
formula will "enable us to solve the question the court has
ruled [on] and still leave us sone flexibility to charge as nuch
as we can to nonresidents.”

Nunber 0516
MARY  McDOVELL, Comm ssi oner, Commer ci al Fi sheri es Entry
Comm ssion, Al aska Departnent of Fish & Gane, stated that CFEC

is very supportive of this legislative effort to address the fee
i ssues raised by the Carlson |lawsuit. She referred to Co-Chair
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Stevens's remarks and said this bill does not resolve the
Carl son case, because it's not retroactive. The Carl son case
i nvolves looking at what the [CFEC] has charged [ nonresidents]
over the last 18 years and developing a formula for what is
"all owable in each of those 18 years.”™ At sone point the court
will rule on what [CFEC] owes in a refund, if anything. She
reiterated that the current dilenma is that CFEC is still
charging "three to one,"” so additional "potential debt" is still
accr ui ng.

M5. McDOWELL commented that if the superior court ruling is not
overturned, there will be an additional debt of $1.13 mllion
each year in overcharges plus interest. This would eventually
be paid, if [CFEC] doesn't get the decisions overturned. She
said about 250 nenbers are added to the "Carlson class" every
year, under the fees for the current statute. The effort here

is to "stemthe henorrhaging.” This bill would stop the accrua
of additional debt, if the superior court ruling stands. But if
the plaintiff prevails, the debt wll increase. This is

"splitting the difference," assumng that [CFEC] would put fees
in place right now that would conply with the superior court
rul ing. If the superior court ruling stands, this bill would
allow [CFEC] to establish fees that would, "all things being

equal ," keep [CFEC] from accruing additional debt.
Number 0740
REPRESENTATI VE KERTTULA asked if the bill passed, and did not

contain everything that the plaintiff wanted, whether "we m ght
have a better chance of negotiating than to stop the case.”

Nunmber 0766

STEPHEN WHI TE, Assistant Attorney General, Natural Resources
Section, Cvil D vision (Juneau), Departnent of Law, stated that
he did not think settlement was a viable option in this case
since the plaintiffs want nmuch nore than $22.5 mllion. The
plaintiffs' goal is to nmake "everything we've ever taken, [and]
collected in additional fees,” wunconstitutional. He does not
believe there is any "mddle ground" between the state and the
plaintiffs. If this bill is passed this session, he wll be
able to go before the suprene court and say that as soon as [the
state] found out it had liability, it took the appropriate steps
to change its practices to conply with the court. This [bill]
is going to be beneficial in show ng "good-faith effort."”
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MR VWH TE said there will be argunents saying the state shoul d
be penalized, that it should be paying not only "all these
peopl e, but all the people who dropped out of the class, that we
should be paying all the refunds owed to them to sone other
purpose.” M. Wite said there is a real strategic advantage to
having this bill before the |egislature and adopted before going
to the suprene court.

Nunmber 0875

CO- CHAIR STEVENS asked M. MDowell how there could be a
potential of the state owing nore than $22.5 mllion.

M5. MDOWNELL reiterated that the superior court's decision was
to allow two out of the six [budget] categories that |[CFEC
asked for. However, the other side is saying, "we shouldn't of
even gotten those two [categories]."; they believe that there
should be no differential allowed at all.

MR VWH TE remarked that [the state] has appealed on eight
different legal points, and the other side has cross-appeal ed on
several [of those] legal points. If their cross-appeals were
successful, they "would take all that we gained from the
superior court and nullify it such that [what the state owes]
woul d be nuch higher than $22.5 nillion."

Number 0945

REPRESENTATI VE W LSON wondered what would happen to the three-
to-one ratio if this bill were put into effect.

M5. MDOWNELL explained that the [superior] court has not said
that the three-to-one ratio is unconstitutional, but that the
"spread" between what is charged a resident and a nonresident is
a problem For exanple, for vyears, nonresidents have been
charged the three-to-one ratio for crewnenber |icenses. The
charge has been $30 [resident fee] to $90 [nonresident fee].
Last year it was changed to $60 [resident fee] and $125
[ nonresi dent fee]. But, under the current ruling, [the state]
will not owe a refund on this because the "spread" is a small
enough dollar anount within the allowable differential. The
[al lowed] differential for the Jlast tw vyears has been
approximately $100. It varies fromyear to year.

M5. MDOWNELL stated that wunder the provisions of HB 194, an

established resident fee would serve as a base. She said that
CFEC has five fee classes based on the earning potential in the
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various fisheries. Under this bill, the "top fee" that could be
charged to a resident would be $300, which is $50 nore than is
al | oned now. Therefore, CFEC would probably increase all five
fee classes by 20 percent, which would then serve as base fees.

M5. MDOWNELL went on to say that wunder the bill, for every
nonresi dent permt, CFEC would add the "all owabl e nmaxi nunt that
the court formula would allow for that year. In short, [CFEC
would obtain all of the resident base fees plus the
differential. She noted that under this bill, nonresidents who

are in lower fee classes would end up paying nore than they do
now because of the "extra differential" put on.

Number 1118

M5. McDOWELL stated that this bill also clarifies how crewnenber
licenses that are part of the Carlson case are dealt with in
stat ute. The current $60 resident fee for crewnenber |icenses
remains in the bill. But the bill also authorizes the Al aska
Departnent of Fish & Gane, which deals with crewnenber |icenses,
to add on the nonresident differential, if it chooses to do so.

M5. McDOVELL noted that this bill also deals with the $5 child
crewrenber |icense that was established by the legislature |ast
year for both residents and nonresidents. This bill would allow
the Alaska Departnment of Fish & Gane to add a nonresident
differential to this $5 fee.

M5. McDOWELL referred to the CFEC permt renewal, which includes

annual renewal of limt entry and interimuse permts, which are
permts needed to operate a vessel in a non-limted fishery or a
limted fishery that is still being adjudicated. The cost of

these permts would be the base fee plus a differential for
nonr esi dent s.

Number 1219

M5. MDOWNELL explained that the bill also deals with poverty
f ees. For decades, [Alaska] Statute has had a provision that
provi des a $15 resident |license and a $45 nonresident license to
those renewing their permts, who are bel ow poverty |evel. She
said one difficulty with this provision is that for every
poverty permt issued, the CFEC has to donate an insurance

premum to the fishernen's fund. This premium is slightly
hi gher than what is actually collected on the poverty fees. So,
there is a net loss wth every poverty permt. This bil

proposes that in lieu of the $15 and $45 poverty fees, pernits
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for those below the poverty level would be half of what the
person would normally pay for a regular |icense.

M5. McDOWELL comrented that at the |ower fee classes, the price

doesn't change dramatically for poverty permts. Most of the
permts renewed at the poverty fee level are in the |owest fee
class, primarily in the rural small-boat fisheries. She said
700 out of 894 poverty permts issued in 2000 were in the $50
resident fee class. Under this bill, those permts would
increase to $30 from $15. In the higher fee classes,
nonresi dents woul d pay considerably nore [under this bill]. She
nmentioned that there were only 32 nonresident high-fee permts
in 2000. Regul ations were tightened about two years ago in
order to "weed out abuse"” from nonresidents applying for poverty
f ees. In short, she said there would be sonme increase of fees
for poverty fees in this bill but mnimal for the lower fee
cl ass.

COCHAIR WLSON renmarked, "So altogether we'd be bringing in
nore than we are now. "

M5. McDOWELL replied that nore funds would cone from poverty fee
permts. But she indicated that it was difficult to conprehend
the total fiscal inpact of the bill; it was a difficult fiscal
note to wite because there's no place on a fiscal note to show
savings of liability. The fiscal note shows a potential |oss of
around $470,000 in inconming revenue for FY 02 due to the fees
given from the superior court ruling. However, the state can
recoup that Iloss by the way refunds to nonresidents are
cal cul at ed.

Nunber 1416

MR VWH TE comented that it is a loss in revenue, but it's
"really revenue that we would have to pay back."” An agreenent
has al so been nade with the class [who are suing in the Carlson
case]: for an individual who mght have paid nore than the
permssible differential for sonme years and less than the

differential in others, the underpaynents will be able to be
of fset against the overpaynents, and the difference wll be
paid. He gave the follow ng exanple: in 2002, the fees will be
based upon decisions of the superior court. He said if this was

appeal ed and the suprene court agreed to set a higher anount
that [CFEC] could charge for 2002, "we" don't |ose the anpunt

that "we" were unable to charge [nonresidents]. This woul d be
due to the offset against what would have been owed those people
from earlier years. In short, there is "no net loss to the
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state in that regard, it's just a loss of direct revenue to see
if oo

Nunber 1520

REPRESENTATI VE KERTTULA asked if the three-to-one ratio is being
charged now and if the funds are being segregated.

MR VWH TE sai d no.

M5. McDOWELL said, "Charge it and it goes into the general fund,
[where] it's accounted for as fee-supported services."

REPRESENTATI VE KERTTULA said, "If we wn, then it's just the
of fset."

Nunber 1552

REPRESENTATI VE SCALZI commented that in regard to the "legal
aspects" of this bill, the argunent that has been heard fromthe
"other side" is that going forward with this bill, is admtting
guilt, which would weaken the case. He asked M. Wite to

address this issue.

MR WH TE remarked that the fornmula being adopted in this bill
is no longer a legal issue, regardless of what the suprene court
does. By adopting the fornula, he said:

W're just dealing wth the reality; we're not

concedi ng anyt hi ng. W're not challenging the
f or mul a. The only thing we're challenging is what
dollars we can put in the fornula. C W' re not

giving up anything that's in dispute by doing what the
court has said that we need to do at this point.

REPRESENTATI VE SCALZI comented that this case is not unique.
Throughout the United States, simlar resident/nonresident
i ssues have been brought up. He nentioned that "other people”
are watching this particul ar case.

MR VWHI TE concurred with these conments. He said no other
states have challenged commercial fishing fees in this way, even
though other states charge nmuch nore [for nonresidents.] He
suggested that those fisheries "aren't valuable enough for
people to sue about." However, M. Wiite said he is sure this
case is being watched in other states with much concern.
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Nunmber 1660

REPRESENTATI VE COGHILL remarked that it seenms the differential
is being borne by struggling fisheries, which is significant.
He wondered if it was wise to let the court set the [permt]
fees, and howlong it would take the court to do so.

MR VWH TE answered that the court is interpreting a federal
constitutional provision based upon a 1948 case that explains
how nonresidents can be charged nore in certain circunstances.
He said [Alaska's] suprene court is the first court that has
actually "fleshed that out" and has said, "You can charge based
on taxes that the residents pay and the nonresidents don't pay
...." He believes the courts have been fundanentally follow ng
U S. Suprene Court precedent, he said, and the only issues that
remain are the budgetary issues, which wll be determned in
court.

REPRESENTATI VE COGHI LL rermarked that this puts the court in the

"driver's seat." He wondered if this is where "we want to |ead
it."

Nunber 1782

MR WHITE replied that at the end of this lawsuit, the court
wi Il decide upon a fornmula to figure out what anount to charge
nonr esi dent s. This forrmula wll vary from year to year

depending on the follow ng variables; popul ation, percentage of
oil revenues that go into the general budget, and the state's
expenditures for commercial fisheries. These are outside the
court's control, and are actually factors that Al askans control.
So, to sonme extent, the ampunt that nonresidents will be charged
will be determ ned by [ Al askan residents], not by the courts.

Nunber 1975

MR. VWH TE said he was not aware of any other situations in which
nonresi dents are being charged significantly nore for commerci al
opportunities.

REPRESENTATI VE DYSON renmarked that residents [of Al aska] seemto
get a "real advantage" for |oans when buying boats and permts.
He wondered if the courts are likely to say that "we" can't
discrimnate in favor of Al aska residents for |oans.

MR. VWH TE indicated that this would not happen, because when the
state acts as a lender, it alnobst becones a private financial
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institution. The state can set its own criteria and favor its
own residents because the state is nmainly distributing noney
that belongs to the residents, fromoil revenues. This [HB 194]
is different because people are being charged for the "ability

to pursue a livelihood.” The courts have said "we" have a | ot
nore latitude to favor our residents over nonresidents, because
"it's conmmercial.” The U S. constitution says [the sate] has to

treat everyone (residents and nonresidents) equally except for
services that are paid for only by residents, such as by our oi
revenue.

Number 1999

M5. McDOWELL noted that while there is an "upside" (recoup and
save potential additional liability) to the decline in revenues
showed in the fiscal note, there is also a "downside." The

downside is that those revenues generated by [CFEC s] fees are
fee receipts that cone into the CFEC. Ri ght now, the Division
of Commercial Fisheries funds CFEC s budget and receives any
excess of the commssion's funds. This is inportant, especially

to fishermen who are very supportive of this. Even though the
state will recoup this noney, it is a cut to the budget. There
is concern about this, and hopefully "we wll prevail at the
suprene court." At that point, if the fee differential can grow
under the suprenme court decision, "our revenues wll kick back
up, and that noney will again be available to [ Al aska Departnent
of] Fish & Gane." She suggested that once a final suprene court

decision is nmade, this issue be revisited to see what the fees
woul d be. R ght now, fishernen have agreed to support this hike
in fees from $250 to $300, which is "a painful thing for them
to support even that nuch.” The fishernmen support it because
they recognize the need for CFEC to keep revenues up. She said
with the base fees "set at $300 as a cap, we don't recoup, under
[the] superior court decision, all that we |ose that we receive
for those prograns.”

Nunber 2104

REPRESENTATI VE W LSON wondered if there was any possibility that
the state will win this case when it is appeal ed.

MR VWH TE indicated that he was fairly confident that the state
wi | | wn several points on the appeal, which  shoul d
significantly reduce, if not elimnate, the debt. He reiterated
that he wll be appealing four budget issues, and the issue of
whet her pre-judgnent interest should be paid, for the tine that
[ nonresi dents] over paid. Even though the superior courts ruled
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this, he said he would argue that [the state] doesn't have to
pay that because the |aw does not provide for prejudgnment
i nterest. He indicated that if this point were appeal ed, the
bill would be "cut by half" if he added additional budget
cat egori es. But, at this point, there is no precedent. There
wll be many argunents regardi ng non-|egal issues such as "good
faith," since this is such a unique case. He said it is
difficult to predict the outcome of this case, because this is
at the "leading edge"” of this kind of litigation.

Nunmber 2194
CO- CHAIR STEVENS remarked that several assistant attorneys
general have handled this case. He wondered if M. Wite could

prom se he would stay with the case.

MR. WHI TE stated that he expects to get a definitive ruling by

next summer, when hopefully [the state's] liabilities wll
beconme very clear. He said, "It's just a matter of if we stil

have liabilities of putting the formula through the last 20
years and getting the cut check." But in any event, he wll be

here to "carry it through to the end,” he concl uded.

JERRY McCUNE, United Fishernmen of Alaska (UFA), stated that UFA
has agreed to the "$300 hike or a 20 percent increase" on
resident fees, in order to be able to charge "a little bit nore"

on the others' side. However, this is only UFA s opinion. He
mentioned that the commttee will probably hear from individuals
about this bill; even though [UFA] attenpted to contact non-UFA
groups via e-mail and other nmeans about this issue, he said he
"couldn't get to everyone in the world." He said UFA supports
this legislation and thanks the sponsors. [This bill] is a good
approach to solving this dilemma right now. It will help get

out of this 10.5 percent interest rate and hopefully prevail on
the other four issues currently in the court. Then the fees can
be finalized according to the court.

Number 2306

SUE ASPELUND, Executive D rector, Cordova D strict Fishernmen
United (CDFU) testified via tel econference:

Thanks for this opportunity to testify. I would Iike
to reiterate CDFU s support for this legislation. Qur
bi ggest concern with the whole situation is the | ost
revenue to the Division of Commercial Fisheries,

because of the timng and the fact that we're not able
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to get out and really get the pulse of the fleet on
t he maxi nrum anmount due.

W also voted to support the $300 increase. However ,
as Mary MDowel | discussed, once this is through the
court system and finalized, we would certainly hope
that the legislature would perhaps re-exam ne the cap
issue, so that if we find out that the catch [of]
comercial fisheries [is] going to be as substantial
as we fear, ... we have the opportunity to get to the
(indisc.) and perhaps support a higher cap so that we
m nimze the damage (indisc.) Thank you.

Number 2404

REPRESENTATI VE SCALZI made a notion to nove HB 194 out of
commttee with individual recommendations and attached fiscal
not es. There being no objection, HB 194 noved from the House
Speci al Commttee on Fisheries.

ADJ OQURNVENT
There being no further business before the commttee, the House

Special Comrittee on Fisheries neeting was adjourned at 6:34
p. m
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