HOUSE FI NANCE COWM TTEE
May 10, 2002
2:17 PM

TAPE HFC 02 — 108, Side A
TAPE HFC 02 - 108, Side B

CALL TO ORDER

Co-Chair WIllianms called the House Finance Commttee neeting
to order at 2:17 PM

VEMBERS PRESENT

Representative El don Mul der, Co-Chair
Representative Bill WIlIlianms, Co-Chair
Representati ve Con Bunde, Vice-Chair
Representative Eric Croft

Representati ve John Davi es
Representative Ri chard Foster
Representative John Harris
Representati ve Ken Lancaster
Representative Carl Mses
Representative Ji m Wit aker

VEMBERS ABSENT

Representative Bill Hudson

ALSO PRESENT

Ron Sommerville, Consultant, House and Senate Resource
Comm ttee; Dick Bishop, Al aska Qutdoor Council, Fairbanks;
M ke Ti bbl es, Staff, Representative WIIians; Marilyn
W son, Staff, Senat or  Donl ey; Alison El gee, Deput y
Comm ssi oner, Depart nent of Adm ni stration; Chris
Chri stensen, Staff Counsel, Al aska Court System

PRESENT VI A TELECONFERENCE

Paul Lyle, Fairbanks; John Athens, Fairbanks.
SUVWARY

CSSB 180(FIN) (efd fld)
"An Act inplenenting pay differentials based on
geographic areas for certain state enployees and
for nmenbers of the Alaska State Defense Force;
relating to cost-of-living differentials for state
aid to municipalities.™

CSSB 180(FIN) (efd fld) was heard and HELD in
Committee for further consideration.
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CSSB 219( FI N)
"An Act establishing and relating to the Navi gable
Wat ers Comm ssion for Al aska."

CSSB 219(FIN) was REPORTED out of Committee with a
"do pass" recomendation and with a previously
published fiscal note: #1 LAA/ DNR

#sb219

CS FOR SENATE BILL NO. 219(FIN)

"An Act establishing and relating to the Navigable
Wat ers Comm ssion for Al aska."

RON SOWMERVI LLE, CONSULTANT, HOUSE AND SENATE RESOURCE
COM TTEE, testified in support of the legislation. He
expl ai ned that Senator Halford and Representative Porter put
the concept of the joint conm ssion forward. The purpose of
the Al aska Navi gabl e Waters Comm ssion would be to expedite
transfers of title on subnerged |ands. Under the Subnerged
Lands Act, when Al aska becane a state in 1959 it received
the ownership of subnerged |ands that are under navigable
and nmarine waters up to three mles. Approximately 60
mllion acres of subnmerged |ands were transferred to the
state (as long as the state can prove that they were
navi gable at the time of statehood). In order to claimtitle
under the act the state has to file under the Act with 180-
day notice stating its intention to claim |and under a
specific body of water. The courts and federal agencies have
taken a narrow interpretation of the federal Qite Title
Act. The courts have ruled that the state has no
jurisdiction if the federal governnent is silent; this
creates a barrier to the state’'s acquisition of subnerged
| ands. The definition of “navigable” has also created
problenms. In Oregon, the definition centers on the ability
to float a log down a body of water. He noted that in the
@ul kana case of 1987 the Ninth Crcuit Court upheld that the
@ul kana Ri ver was navigable all the way up to the |ake. The
key point was that the river was used for purposes of
comerce or could be used for the purpose of commerce. A
rubber raft or canoe could be floated up the river wth
approximately 1,000 pounds. The Court ruled in the state’'s
favor. The problem was that there were a | ot of conveyances
prior to 1987. The Bureau of Land Managenent (BLM has
refused to correct errors in these cases. This has clouded
titles. The state has not lost its title to navigable
wat ers, but the determ nation of which waters were navi gabl e
was not made.

M. Sommerville noted that the BLM was not required to use
its own nmanual for surveying instructions for conveying
lands in Alaska until after 1988. The BLM by their own
manual, is required to neander boundaries around | akes
| arger than 50 acres or a stream wi der than three chains or
198 feet, which would prevent the subnerged I|ands that
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belong to the state from transferring to the adjacent
| andowner .

M. Sommerville explained that since statehood title on
subnerged | ands has been resolved on 13 rivers. There are
22,000 rivers that could be considered navigable. In 1992
and 1996 the state submtted to the BLMa list of 217 rivers
on which quiet title was requested. The state did not
recei ve federal cooperation and decided to take three rivers
lying in the northeastern part of Alaska to court: the
Bl ack, Kandik and the Nation Rivers. After nine years the
court ruled in the state’s favor on two of the rivers. The
third river was determned not to have jurisdiction. He
concluded that it would take 99,000 years to resolve title
at the current rate. M. Somerville pointed out that it
took approximately $1 mllion dollars of state and federa
funds to resolve navigability on two rivers. Title is needed
for many reasons: to |ease rivers, nmanage trespass, or
extract gravel. He stressed that it is not a subsistence
i ssue. Subsistence is a reserve water rights issue, which is
a separate court issue.

M. Sommerville observed that SB 219 is a process worked out
with the federal government to create a conmssion to
identify navigable and non-navigable rivers and develop a
list and where possible work with the Admnistration to
certify the list. He observed that Congress and the state
| egi slature mght need to be consulted on certification of
sone rivers. There is a CIP fiscal note of $200 thousand
dollars, which is exclusively for the conduct of the
commi ssion. The operation of the conmm ssion would have to
cone fromthe agencies and federal assistance.

Vice-Chair Bunde referred to the nunber of nenbers in
section 3. He observed that the nenbership conposition was
different in state and federal l|egislation. M. Sommerville
expl ai ned that the nenbership conmponent was altered in the
Senate Finance Comm ttee. The congressional version was made
prior to the Senate change. He anticipated that the
congressi onal version would be changed to correspond to the
state version. The sponsor was agreeable to the change in
the Senate Finance Commttee and did not think that it would
be difficult to change the federal law to coincide wth the
change.

Representative Croft questioned if any part of the Katie
John decision was based on the title of Jland. M.
Somrervill e observed that sonme jurisdictional issues occur
with the exercise of subnerged title. In the Katie John case
the state nmmintained that the area in question was a
navi gable stream The claim revolved around the reserved
water right. The argunment did not center on the issue of
navigability.
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Representative Croft questioned if the fact that the |and
had never been certified under the Quiet Title Act played
into the jurisdictional issues in the Katie John case. M.
Sommervill e observed that he is not an attorney, but did not
recall it being part of the case.

In response to a question by Representative John Davies, M.
Sommerville discussed title meandering. He explained that
the mean high waterline of a river or |ake estinated for the
conveyance in order to assure that no subnerged |ands are
convey. The boundary of the uplands woul d be conveyed to the
adj acent | andowner.

Represent ati ve John Davi es observed that M. Sommerville had
indicated that there were m stakes made in the Gul kana case.
M. Somrerville clarified that m stakes were nade prior to
i ssuance of the order. The BLM did not follow its own
surveying instructions until told to by Congress. Sone
streans less than 3 neters w de and sone | akes |ess than 50
acres were transmtted as subnerged |and. Sone of these
bodi es are clearly navigable and shoul d have been corrected.
Those titles are still clouded.

Representative John Davies asked the interpretation of
navi gable land through a national park. M. Sommerville
expl ai ned that ownership of subnerged |ands in parks would
belong to the state of Al aska. The question is how nuch

authority does the adjacent | andowner , the federal
governnment, control. The federal governnent can exercise
sonme control if the activity would inpact the adjacent

federal land. If the state controls the subnerged land in a
national park or refuge area they could exercise control of
access to the navigable water. For instance the state could
limt by permt the nunber of people or how they access the
wat er .

Vi ce-Chair Bunde observed that as long as an individual is
on the water afloat that they are in state territory. If a
foot were stepped on the land than they would be in the
private I|andowner’s water and would be trespassing. M.
Sommerville pointed out that the subnmerged | andowner could
exercise sone control. If a person floats down a river on
private land the state law, which applies to the use of
state waters, would apply as long as they remain on the
water. If the federal governnent owned the subnmerged |and
they could exercise “quite a bit” of control on the water.
Representative Bunde pointed out that if the state did not
have control and a dispute occurred over the recreational
use of subnerged | ands, state residents would be in trespass
on federal land if they put foot on the surrounding |and.
The state would not have significant use for recreational
purposes of the l|and, even though there is access to the
wat er .
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DI CK BI SHOP, ALASKA OUTDOOR COUNCI L, FAIRBANKS, testified in
support of the legislation. He observed that the @l kana
case was just the beginning of the story. He noted that he
had been contacted by the BLM regarding the use of rivers in
Al aska, which indicated that the task was difficult and
noving at a glacial pace. There has to be a neans to
expedite the process. There are a nunber of |ose ends that
could cause problens in the future. There are mllions of
acres of state lands in linbo. The federal government hasn’t
asserted interest in the lands. The Ilegislation could
provi de the factual background and legwork to allowit to be
settled by the courts.

Representative John Davies asked if the Comm ssion could
identify rivers that are |less controversial and could be
presented to Congress and resolved. M. Bishop responded
that resolution is <contingent on a determnation of
navigability and the process by which a decision is nade.
There is not a lot of controversy about the basic issue of
the terns of the Subnerged Lands Act. He concluded that
bureaucracy is nore of an issue than controversy. The
difficulty is in getting a determ nation

Vi ce-Chair Bunde observed that sonme of the rivers would be
used for travel during frozen periods. He questioned how the
| egislation would interplay with the Katie John decision.
M. Bishop responded that they are different issues. The
Katie John issue relates to the reach of the federa
authority and Federal Reserve waters. The controversy is
tied to federal authority under the Reserved Wters
Doctrine, not the Subnerged Lands Act.

Co-Chair Miulder MOWED to report CSSB 219 (FIN) out of
Commttee with the acconpanying fiscal note. Representative
Croft OBJECTED for the purpose of a statenent. He concl uded
that the issue did not interact with the Katie John case and
W THDREW hi s OBJECTI ON. There being NO OBJECTION, it was so
or der ed.

CSSB 219(FIN) was REPORTED out of Committee with a "do pass”
recommendation and wth a previously published fiscal note:
#1 LAA/ DNR

#sb180

CS FOR SENATE BILL NO. 180(FIN) (efd fld)

"An Act inplenenting pay differentials based on
geographic areas for certain state enployees and for
menbers of the Alaska State Defense Force; relating to
cost-of-1living differentials for state aid to
muni cipalities.”

MARI LYN W LSON, STAFF, SENATOR DONLEY, testified in support

of the legislation. Ms. WIson read the sponsor statenent
into the record:
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Commttee Substitute for Senate Bill 180 adopts the
nost recent study to determ ne geographic differential
paynents for cost-of-living differences paid to state
enpl oyees who are not union nenbers. This |egislation
adopts the nost current geographic differential report.
The current statutory formula has not been updated
since June 1976 and unfairly discrimnates agai nst sone
state enployees while unfairly benefiting others. All
uni on state enpl oyees are already under the new formul a
based on the nost recent 1995 study. A simlar change
in law was passed by the legislature in 2000. That
| egi sl ation contained other changes effecting public
enpl oyees and was vetoed by the governor. This bill
does not contain the provisions the governor cited as
the reason for his veto of the 2000 bill

The geographic differential calculation utilizes a
percentage above a specific measurenent baseline. In
Al aska, Anchorage is the only federal neasurenent of
the cost-of-living. Therefore, Anchorage is used as the
basel i ne neasurenent for determning the cost-of-1living
in the various Alaska election districts and “out of
state” | ocati ons. Thi s | egislation wll af f ect
enpl oyees in the executive branch of governnent in
partially exenpt service or not covered by union
contract, and nenbers of the Al aska State Defense Force
whenever they are called to active service.

Commttee Substitute for Senate Bill 180 effects
enpl oyees hired on or after the effective date. Current
enpl oyees will remain under AS 39.27.020, even if they
| eave and return to state enploynent after AS 39.27.02
1 goes into effect.

Commttee Substitute for Senate Bill 180 purposely
hol ds harnl ess other prograns that use these statutory
sections for calculation of revenue sharing cost-of-
living adjustments. It also makes no change to the
current differential applicable to state enployees who
work in another state.

Commttee Substitute for Senate Bill 180 will ensure
all new state enployees receive fair pay adjustnents
based on a new fairer cost-of-living anal ysis.

Fiscal Notes indicate that imediate savings in FY 03
will be approximtely $55,000, increasing to $370,000
by FY 08.

Co-Chair WIllianms provided nenbers with proposed commttee
substitute, work draft 22-LS0324/ R, 5/10/02 (copy on file).
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M KE TIBBLES, STAFF, REPRESENTATIVE WLLIAMS, provided
information on the l|egislation. He explained that the new
cost of living differential would only apply to new
enpl oyees. A new enployee in an area where the cost of
living differential was higher would receive the higher
cost, but the old enployee would not. It would be possible
for an enpl oyee who had been working in an area for severa

years to receive less than a brand new enployee. The
proposed conmttee substitute resolves the equity issue by
providing that everyone gets the old cost of living
differential unless that area went up; then everyone would
receive the increase.

Co-Chair Mulder MOVED to ADOPT work draft, 22-LS0324\R
5/ 10/ 02. Representative Croft OBJECTED.

Representative Croft questioned if the change would depend
on the two enployees staying in the same area. M. Tibbles
noted that the new schedule applies to all enployees. The
old schedule would apply to old enployees only if it is
better.

There being NO OBJECTION, it was so ordered.

Ms. WIlson explained that the issue was brought up in the
House State Affairs Commttee. She provided nenbers wth
Amendnent 1 (copy on file). She observed that the intent is
to save noney. The anendnent woul d exenpt election districts
11, 14, 16c and 17 from the provisions of the I|egislation
These areas would receive the current cost of |iving
differential. Co-Chair WIllianms noted that the anmendnent had
not been noved. Co-Chair WIIians OBJECTED

Representative Croft questioned why 1961 election districts
were used. Ms. WIson responded that they are the election
districts that were wused in statute. She clarified that
Kot zebue, Bethel, and Barrow woul d be affected.

Representative Harris W THDREW Anendnent 1.

ALl SON ELCGEE, DEPUTY COW SSI ONER, DEPARTIVENT OF
ADM NI STRATION, testified in support of the legislation as
and effort to bring equity to the state enployee salary
schedul e. She explained that the |ast conprehensive cost of
living differential study was done in 1985. The | egislation
i ncorporates the salary schedule for non-covered enpl oyees.
She stated that the Admnistration would support the
commttee substitute, but not the anendnent proposed by the
sponsor. The four districts that would receive increases
under the proposed commttee substitute are: Kotzebue,
Kodi ak, Bethel, and Barrow.

In response to a question by Vice-Chair Bunde, M Elgee
expl ai ned that, under the |legislation, the existing
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enpl oyees woul d be protected fromany |oss of pay as |ong as
they remain continuously enployed; this is simlar to the
met hod used wunder the collective bargaining agreenents.
Vi ce-Chair Bunde sunmarized that there is equity between
uni on and nonuni on enpl oyees, but inequity between new hires
and ol d.

TAPE HFC 02 - 108, Side B

Representative Croft questioned how the anendnent would
affect the four areas that were identified for increases:
Kot zebue, Kodi ak, Bethel, and Barrow. M. Elgee explained
that a new differential would be adopted but not applied to
the four election districts, which would increase under the
st udy. Coll ective Dbargaining agreenents use the sane
differentials. The legislation would apply the results of
the study, which determ ned that there should be an increase
in the four areas.

Co-Chair Mul der questioned if the anmendnent would result in
greater savings to the state of Alaska in the long or short
term

Ms. Elgee explained that the legislation would result in a
savings of approximately $26 thousand dollars for the
executive branch. There would be an initial cost of $8
t housand dollars under the proposed commttee substitute.
She clarified that the proposed commttee substitute woul d
be cost neutral in the first year. The cost savings by the
third year would be alnpbst identical to the House State
Affairs version. By FYO8 there would be a savings of $134
thousand dollars in the executive branch. The anendnent
would retain the old differential in districts 11, 14, 16c¢
and 17 and result in greater savings. She observed that the
amendnent woul d provide greater savings in both the |ong and
short ternmns.

Co- Chair Mul der provided nenbers with Amendnent 2 (copy on
file). M. Elgee clarified that the proposed comittee
substitute would grandfather in existing enployees in
districts that would see a decrease in the cost of |iving
differential. These enployees would continue to get cost of
living adjustnments and nerit increases as if the new
differential had not been adopted. Anendnent 2 would freeze
those enployees at their July 2002 salary level until such
time as the cost of living adjustnents applied to their
salary in conjunction with the new differential was equal or
greater than the salary that they had been frozen at. The
anendnent would apply to executive branch enployees in
Fai r banks, Palnmer, Kenai, Sitka, and Dillingham There are
60 enployees in Fairbanks, 15 in Palnmer and, 10 in the
Kenai .
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Co- Chair Mul der observed that the anendnent woul d establish
a floor until they grewinto the floor. Then they would grow
with the floor. He questioned the savings.

Ms. El gee acknow edged that the savings would be greater
than the fiscal note and stated that the departnent would
have to recal cul ate the savings.

Representative Lancaster asked if enployees transferred in
and out of the four areas. Ms. Elgee noted that personnel
transfers occur. The majority of the non-covered enployees
in the executive branch are with the Departnment of Law or
Al aska Public Defenders Agency.

CHRI S CHRI STENSEN, STAFF COUNSEL, ALASKA COURT SYSTEM noted
that the legislation would affect sonme enpl oyees positively
and sonme negatively. He observed that 240 court enployees
woul d be affected. He observed that 170 enployees work in
comunities in which the differential would be reduced and
70 work in comrunities in which the differential would be
i ncreased. He stressed that the union enpl oyees receive a 42
percent differential in rural areas such as Barrow. The
court non-union enployees are being paid a 31 percent
differential. He noted that the previous version proposed to
pay new enpl oyees nore than existing enployees. He pointed
out that this would have resulted in cases where range 12
supervisors would be paid |less than new range 10 enpl oyees.
The previous senate version would have saved the Al aska
Court System $28 thousand dollars in the first year and $235
thousand dollars by year six. The proposed conmmttee
substitute would not start saving noney until year three

The first year would cost $70 thousand dollars; the second
year it would save $15 thousand dollar; it would save $40
thousand dollar in year three; and over $200 thousand
dollars by year six. The proposed conm ttee substitute would
treat all enployees fairly by grandfathering existing
enpl oyees.

Vi ce- Chair Bunde observed that there would be an urban/rural
fairness issue. M. Christensen acknow edged the urban/rural
fairness issue but observed that new enployees know what
they are getting when they take the job. Tiered systens are
not unusual. The Senate version would reduce the sal aries of
exi sting enpl oyees.

In response to a question by Representative Croft, M.
Chri stensen observed that Anmendnent 1 would carve out four
rural areas that would have received the greatest increase.
He pointed out that the sponsor statenent indicated that the
intent was to treat enployees fairly, but Anmendnent 1 would
di scri m nate agai nst enpl oyees by continuing to pay certain
enpl oyees too little.
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M. Christensen referred to Anendnent 2. He sumarized that
the intent of the anendnent is to nmake sure that existing
enpl oyees woul d continue to get the new differential, in an
area where the geographical differential would go down, but
would not be entitled to COLA's or nerit increases until
they catch up. The provision would not apply to internal
pronotion; the provision would only apply to longevity and
COLA i ncreases.

PAUL LYLE, FAIRBANKS, testified via teleconference in
support of the commttee substitute. He urged the Conmttee
not to adopt Anmendnent 1, which would freeze their pay. He
mai nt ai ned that the non-covered enpl oyees are already behind
in their pay. He stressed that it would nean that many in
state service would not receive another pay increase during
their enploynent. He stated that the commttee substitute
woul d be a fair treatnent of enpl oyees.

JOHN ATHENS, FAIRBANKS, testified via teleconference in
support of the commttee substitute. He observed that the
differential change is based on a 1985 study by the
Department of Admnistration. He felt that it would be
unfair to reduce sal aries of career state enpl oyees based on
a 1985 study.

Represent ati ve Wit aker observed that he woul d object to the
amendnent s.

Co-Chair Mul der MOVED to ADOPT Anendnent 2, 22-LS0324\R 1,
5//10/02. He noted that Fairbanks has a 15 percent COLA,
which he thinks is unjustified. The new COLA is 4 percent.
He felt that it would be fair to hold those enpl oyees to the
existing COLA until they reach the floor. He observed that
the legislation would not generate real savings wthout the
anmendnent .

Representative Davies argued against the anmendnent. He
observed that the savings would be delayed for the first
couple of years, but that the full savings would be realized
as enpl oyees retire. He noted that enployees have been hired
based on a certain pay rate and argued that it is not fair
to change the amount after enploynent. He enphasized that
enpl oyees have nmade financial commtnents based on the
anticipation of their pay. He spoke in support of the
gr andf at her provision of the enpl oyees.

Represent ati ve Wit aker spoke agai nst the anmendnent.
Representative Croft noted that the grandfather provision
woul d fade out through attrition. He questioned if the data
is really based on a 1985 study.

Ms. El gee acknow edged that the last full differential study
was in 1985. She observed that simlar |egislation has been
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introduced every year. Representative Croft stressed that
the data is not good enough to justify Amendnent 2.

Vi ce- Chai r Bunde spoke in support of the anmendnent.

Co-Chair Ml der argued that enployees do not base their
finances on anticipated raises or COLA increases. He pointed
out that COLA's are adjusted periodically. He nmaintained
that it would be fair to hold the fl oor.

Represent ative Davies argued in opposition to the anendnent.
He maintained that the fairest nethod would be to protect
current enployees and set up a standard for those that are
hired with the understanding [of the new differential].

Aroll call vote was taken on the notion.

I N FAVOR: Lancaster, Mses, Bunde, WIIlians, Ml der
OPPOSED: Wi taker, Croft, Davies, Harris,

Representati ve Foster and Hudson were absent fromthe vote.
The MOTI ON PASSED (5-4).

Co-Chair Mulder MOVED to report HCS CSSB 180 (FIN) out of
Commttee with the acconpanying fiscal note. Representative
John Davi es OBJECTED.

Representative Croft stressed that the legislation is based
on 1985 data, which could result in radical different
calculations. He maintained that it would be appropriate to
do anot her study and inplenented it quickly.

Representative Lancaster stated that he has a phil osophi cal
probl em wi t h COLAs.

Vi ce-Chair Bunde spoke in support of the legislation. He
observed that the cost of living in Anchorage is no |onger
significantly higher than other west coast cities in the
United States.

Represent ati ve Davi es spoke in opposi tion to t he
| egi slation. He stressed the inequities and maintained that
it would be challenged in court.

Co-Chair Ml der argued in support of the legislation. He
stressed that the nunbers still pertain and that the intent
is to save noney for the state.

Representative Davies stressed that the primary reason for
the COLA is to provide equity. The savings to the state of
Al aska is only $300 thousand dollars. He did not think that
t he denial of someone’s pay increase for the next five years
based on unsubstantiated data would stand up in court.
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Co-Chair Milder pointed out that the legislation protects
rural Al aska.

A roll call vote was taken on the mption to npve CSSB
180(FIN) (efd fld) from Commttee.

IN FAVOR: Mdses, Bunde, WIIlians, Ml der
OPPQOSED: Lancaster, Whitaker, Croft, Davies, Harris,

Represent ati ve Foster and Hudson were absent fromthe vote.
The MOTI ON FAI LED (4-5).

CSSB 180(FIN)(efd fld) was heard and HELD in Commttee for
further consideration.

#
ADJ QURNVENT

The neeting was adjourned at 3:49 PM
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