HOUSE FI NANCE COWM TTEE
May 08, 2002
2:23 P. M

TAPE HFC 02 — 105, Side A
TAPE HFC 02 - 105, Side B
TAPE HFC 02 - 106, Side A
TAPE HFC 02 - 106, Side B

CALL TO ORDER

Co-Chair WIllianms called the House Finance Commttee neeting
to order at 2:23 P. M

VEMBERS PRESENT

Representative Bill WIlIlianms, Co-Chair
Representati ve El don Miul der, Co-Chair
Representati ve Con Bunde, Vice-Chair
Representative Eric Croft

Representati ve John Davi es
Representative Ri chard Foster
Representative John Harris
Representative Bill Hudson

Represent ati ve Ken Lancaster
Representative Ji m Wit aker

VEMBERS ABSENT

Representative Carl Mses

ALSO PRESENT

Sara Wight, Staff, Senator Dave Donley; Kim QOgnisty, Staff,
Senat or John Torgerson; John M ddaughy M D., Departnent of
Heal th and Social Services; Don Etheridge, AFL-CI O Juneau,
Ron Wl fe, Corporate Forester, Seal aska Corporation, Juneau,

Jon Tillinghast, Attorney, Sealaska Corporation, Juneau;
Lynne Freeman, Executive Director, Al aska Comm ssion on
Agi ng, Juneau, Denni s Poshard, Legi sl ative Liaison,

Departnent of Transportation & Public Facilities; Wndy
Li ndskoog, Al aska Railroad Corporation, Fairbanks; M chael
Downing, Director/Chief Engineer, D vision of Statew de
Design & Engi neering Services, Departnent of Transportation
& Public Facilities; Kevin Ritchie, Al aska Minicipal League,
Juneau.

TESTI FI ED VI A TELECONFERENCE

Lieutenant Julia Gines, Al aska State Troopers, Departnent
of Public Safety, Anchorage; Janice Adair, Director,
Di vi si on of Envi r onnment al Heal t h, Depart nent of
Envi ronnent al Conservation, Anchorage; Phyllis Johnson,
Al aska Railroad Corporation, Fairbanks; Alice Hsieh; Dennis
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VWheel er, Deputy  Muni ci pal At t or ney, Municipality  of
Anchor age; Jim Cantor, Assi st ant Att or ney Gener al ,
Departnent of Law, Anchorage; D ck Cattanach, Assistant
Attorney Ceneral, Departnent of Law, Anchorage; D ck Mlius,
Divison of Mning, Land and Water, Departnent of Natural
Resour ces, Anchor age; Joe MLaughlin, Depart nent of
Epi dem ol ogy, Anchorage; M chael Lohnan, Wasill a.

SUMVARY

HB 532 An Act relating to the powers and duties of the
Depart ment of Envi r onnment al Conservati on, to
barbers, hairdressers, estheticians, manicurists,
tattoo, per manent cosnetic col ori st s, body
pi ercers, and their establishnents, to the
licensure of child care facilities, to food
establishnents, to cosnetics, to tourist canps,
trailer canps, notor courts, and notels, to
restroons, to snoking in public facilities, to
public health nuisances, to sanitation and
sanitary practices, to canps and canneries, to
schools, to soft drink establishnents, to beer and
W ne dispensaries, to other establishnents, and to
comercially conpressed air; and providing for an
effective date.

HB 532 was HEARD and HELD in Committee for further
consi derati on.

SB 222 An Act relating to certain notor vehicles that are
required to yield to followng traffic.

HCS CS SB 222 (FIN) was reported out of Conmittee
with “individual” recommendations and with fiscal
notes #1 by the Departnent of Transportation &
Public Facilities and #2 by the Departnent of
Public Safety. Also included with the bill was a
House Concurrent Resolution providing the needed
title change.

SB 278 An Act requiring a good faith effort to purchase
property before that property is taken through
em nent domain; and providing for an effective
dat e.

HCS CS SB 278 (FIN) was reported out of Conmittee
with “individual” recommendations and with fiscal
notes #1 by the Al aska Court System and #4 by the
Departnent of Transportation & Public Facilities.

CS FOR SENATE BILL NO. 222(FIN)
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An Act relating to certain nmotor vehicles that are
required to yield to following traffic.

SARA WRI GHT, STAFF, SENATOR DAVE DONLEY, commented that the
| egi sl ation, through the cooperation of the Departnent of
Transportation & Public Facilities, would increase the
nunber of posted signs along sone of Alaska s highways
informng notorists of the existing regulations of
prohibiting a vehicle fromdelaying traffic. The bill would
additionally increase the fine for those in violation of the
law froma $30 dollar fine to at | east $100 dollars.

Current Alaska regulation prohibits traffic traveling at
| ess than the posted speed |imt from delaying five or nore
vehi cl es. The vehicle should pull over at the first
opportunity, however, many drivers are not aware of the | aw.
It is the intent of the legislation to make notorists nore
conscious of the law and to lessen sone of the sunmer
congestion on hi ghways.

Ms. Wight advised that the Departnent of Transportation &
Public Facilities had conmtted to placing twenty (20) signs
in key areas on the Alaskan Hi ghway. The signs would
indicate that it is unlawful to delay five or nore vehicles.
The vi ol ati on woul d be puni shable by a fine. She added that
the bill would apply only to drivers delaying five or nore
vehicles while traveling at five or nore mles below the
posted speed |imt.

Co-Chair Ml der referenced the House Finance Conmttee
substitute, #22-LS0611\R, Ford, /07/02, indicating that it
woul d address concerns voiced by the sponsor. (Copy on
File).

Co-Chair Ml der comented that the work draft included a
section, which would anend statutes, created several years
ago. In the draft, the fines have been doubled for
violation in work zones, suggesting that was a public safety
consi derati on. Co-Chair Mil der noted that there has been
concern that constructions zone signs remain in place when
there is no work happening in the area. He added that
Section 2 would include verbiage-doubling fines when there
are workers present at the site. The Departnent needs to
devel op regul ations for when the workers are not on the job
site; when the work is finished, the signs should be
removed.

Co-Chair Mul der MOVED to ADOPT the work draft for HCS CS SB
222 (FIN). There being NO OBJECTION, it was adopt ed.

Vi ce-Chair Bunde inquired about the additional twenty-eight
signs associated with the fiscal note.
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Ms. Wight agreed that there is signage, however, the
Senator believes that there is not enough. The intent is to
pl ace signs in key spots.

Representati ve Hudson asked how the bill would affect those
people driving below the speed limt, as nmany of the
hi ghways do not have places to pull over. He suggested that
the legislation was “troubl esone”.

Co-Chair Milder pointed out that there currently is
regul ation in place between Anchorage and Sol dotna, which is
al ready enforced, and that SB 222 would only place it into
| aw.

Representative Lancaster interjected that driving that
stretch of road is not as bad as it use to be, noting that
t he hi ghway has been upgraded.

Representative Croft recomrended that the |egislation should
read while driving "well below' the speed Iimt rather than
just "bel ow'. He asked why the legislation was not
provi ding a specific nunber.

Ms. Wight explained that |anguage was part of existing
regul ation, “driving below the posted speed Iimt”.

Representative Harris questioned the unintended consequences
of the Ilegislation and the conmttee substitute. He
suggested that there should be a penalty to the contractor
doing the roadwork if signs were |eft hanging. The signs
should act as a warning to drivers.

Co-Chair Mulder agreed that if and when the signs are up,
notorists should obey that indication. That could be
acconpl i shed through regulation. He added that it would not
be fair to penalize notorists when the signs are not taken
down and the work is conplete.

Vi ce- Chair Bunde pointed out that if a contractor was saving
noney by not taking the signs down, they should be ticketed
and that no one should be subject to double fines.

Representative Croft comented that |aws should not be
witten that are technically difficult to conmply wth. For
people interested in obeying the law would be in an
i npossi ble dil emma. He referenced the current regul ation

suggesting that verbiage be renoved. He recommended t hat
the | anguage indicate a "safe" zone for conpliance.

Representative Davies suggested that the speed limt

reference be renoved, |eaving |anguage that if five or nore
cars are held up, then the front driver should pull over.
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Vi ce- Chair Bunde thought that the basic speed |law in Al aska
supercedes all other speed limts.

Representative Hudson asked if it was intended to target the
driver causing the traffic back up. He recommended changi ng
| anguage on Page 1, Lines 8 & 9. He advised that it should
be differentiated who would be responsible for paying the
f ees.

Co-Chair WIllians understood that it would be the first car
in the backed-up |ine.

Ms. Wight advised that the drafter indicated that it would
be “pointless” to place such a stipulation in the bill

Represent ati ve Hudson poi nted out that the |egislation would
be creating | aw

Representative Lancaster noted that signs on the Kenai
Peni nsul a do not indicate a speed limt.

LI EUTENANT JULIA GRIMES, (TESTIFIED VIA TELECONFRENCE)
ALASKA STATE TROOPERS, DEPARTMENT OF PUBLIC  SAFETY,
ANCHORAGE, noted that the Departnent did support Section 1
of the House Finance commttee substitute. She added t hat
in new Section 2, it would be unclear to the public to
determne if work was conplete or not. She thought that it
could be conplex trying to prove in court. There needs to
be discretion when working in a construction zone and that
| anguage nust be cl ear.

Vice-Chair Bunde pointed out that if sonmeone exceeds the
speed limt in a construction zone, they would be subject to
a citation. The referenced | anguage addresses whet her that
person woul d receive a double fine.

Lt. Gines acknow edged that in current statute, the reduced
speed Iimt was ten to twenty mles an hour in a work zone.
If the lower limt was exceeded, the person could be subject
to a fine.

DENNI S POSHARD, LEQ SLATI VE LI Al SON, DEPARTNMENT CF
TRANSPORTATION  AND PUBLIC FAC LITIES, noted that t he
Departnent of Transportation & Public Facilities has been
supportive of the |egislation throughout the process. He
referenced the new proposed new section. Wen the work zone
provisions were initially proposed, the double fine
provisions created concern for the workers. There is
additionally concern for the safety of the traveling public.

Anot her issue is whether the signs are up or down. The

State does have regul ations and contract provisions in place
that require contractors to take signs down nore often to

House Fi nance Committee 5 05/ 08/ 02 2:23 PM



provide a nobre consistent application. The public should
not be the ones to determine if there are workers present.

DON ETHERI DGE, AFL-CI O LABOR UNI QN, JUNEAU, noted that the
Uni on does not support Section 2, but does support Section
1. Sonetimes, construction crews work late at night, and
novi ng the signage could prove to be fatal for sonme workers
and drivers who have no incentive to slow down. He agreed
that there is concern regarding the traveling public.

Representative Davies MOVED to delete |anguage on Page 1,
Lines 5 & 6: “below the posted speed limt at any tinme”.

Representative Croft OBJECTED.

Representati ve Davies commented that there is an issue about
what the safe speed is in the State of Al aska. There are
times when the posted speed limt is unsafe. There are also
times when the posted speed limt is perfectly safe. The
| egi slation does not refer to the speed limt but rather
addresses a “matter of politeness” regarding when five or
nore cars are backed behi nd you.

Representative Croft addressed his objection to Arendnent 1
both on legal and practical grounds. He stated that it
woul d be inappropriate for the Legislature to punish the
person conplying wiwth the [ aw and then encourage di sobeying

the Iaw. He thought that the anendnent would cause
prosecutions to doubl e. He stated that |aws should not be
witten like that. Representative Croft clainmed that the

anendnent woul d take the State backward.

Co- Chair Ml der responded that in the real world, a trooper
would not issue a citation when the car is going at the
speed limt with five cars follow ng behind. He mght pull
the driver over and ask that he let traffic pass by. He
noted that he had confidence in the State Trooper’s ability
to determne the consideration fairly. He added that sone
peopl e do not read signs.

Ms. Wight noted that section had been left open in the
initial drafting and that seenmed to satisfy the public. She
poi nted out that the sponsor did not support the anendnent.

Vi ce-Chair Bunde suggested that the anmendnent would
encour age speeders. He agreed that the posted speed limt
should be included in issuance of a ticket, however, the
driver needs to use common sense when to pull over.

Ms. Wight acknow edged that perhaps she did not understand
t he amendnent .

Co-Chair WIIlianms explained what the anmendnent woul d do.
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Ms. Wight suggested that the anmendnent could encourage
speeders.

A roll call vote was taken on the notion to adopt Amendnent
#1.

I N FAVOR: Davi es, Harris, Hudson, Lancaster, Ml der,
WIIlians
OPPQOSED: Whi t aker, Bunde, Croft, Foster

Representati ve Moses was not present for the vote.
The MOTI ON PASSED (6-4).

Representative Croft MOVED to ADOPT Anendnent 2, Page 1,
Line 6, after “roadway”, inserting the |anguage “outside of
an urban area”. There being NO OBJECTI ON, Anendnent 2 was
adopt ed.

Co- Chair Mul der MOVED to report HCS CS SB 222 (FIN) out of
Committee wth individual recommendations and wth the
acconpanying fiscal notes. There being NO OBJECTION, it was
so ordered.

HCS CS SB 222(FIN) was reported out of Commttee wth
“individual” recomendations and with fiscal notes #1 by the
Departnent of Transportation & Public Facilities and #2 by
the Departnent of Public Safety. Also included with passage
of the bill was a House Concurrent Resol ution providing for
the needed title change.

CS FOR SENATE BILL NO. 278(FIN)

An Act requiring a good faith effort to purchase
property before that property is taken through em nent
domai n; and providing for an effective date.

KIM OGNI STY, STAFF, SENATOR JOHN TOGERSOQN, expl ai ned that SB
278 would provide and bring fairness and expediency to
governnment and ot her condemming authorities that require the

acquisition of private |lands for public uses. The bill does
not attenpt to renove the authority of the State to take
| and by emi nent domain. It would add a provision to ensure

a “reasonable and diligent effort” mnade by governnent
agencies to negotiate with property owners before land is
cl ai mred under em nent donai n.

She added that it would be reasonable to require a
governnent entity to nmake a reasonable and diligent effort
to negotiate with the |andowner on a value and price prior
to taking the property. Sonmeone that does not have the
financial ability or an understanding of the |egal process
could be overwhelnmed with the bureaucracy and be at a
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di sadvantage in trying to protect their property rights. By
requiring a “reasonable and diligent effort” to justify the
State’s authority of emnent donmain, the |andowner would
have the benefit of full disclosure of information used by
the State to determne the public purpose and legitinate
val ue before property could be taken.

Representative Davies voiced concern that the |egislation
could drive up costs by establishing a new set of court
st andar ds.

Ms. Ognisty acknow edged that those concerns had been
expressed previously.

Representative Harris questioned if the legislation would
prolong the tine that a construction projection goes on.

Ms. Qgni sty indicated that the Departnent of Transportation
& Public Facilities had previously noted that concern. It
is Senator Torgerson's intent that if the situation does
occur with private | andhol ders, then those individuals nust
be dealt with fairly during the process that their land is
bei ng condemed. She added that then both sides would be
com ng from equal ground.

Representative Harris understood that in the process, sone
of people would not want to sell their land or would want
nore noney than being awarded. It wll not always be a
“Wwlling to sell, willing to buy situation”.

Ms. QOgni sty explained that nost situations do not reach the
poi nt addressed through the |egislation.

Co-Chair WIllians noted that the commttee substitute
basically addressed technical changes in the |egislation,
version #22-LS1399\T, Kurtz, 5/8/02. (Copy on File).

Representative Harris MOWED to ADOPT commttee substitute
version #22-LS1399\T, Kurtz, 5/8/02, as the version of the
bill before the Committee. There being NO OBJECTION, the
commttee was substitute was adopt ed.

TAPE HFC 02 - 105, Side B

DENNI S POSHARD, LEQ SLATI VE LI Al SON, DEPARTNMENT CF
TRANSPORTATI ON AND PUBLI C FACILITIES, noted that because of
the work done in the House Judiciary Commttee, the proposed
| egislation is better. However, the Departnent objects to
the bill. The basic issue is that the current process is
very fair and there is no need to change it. He pointed out
that 93% of the State’'s properties are acquired through
negotiation and only 7% of the acquired parcels are through
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condemmation. That is an excellent record conpared to other
st ates.

The Alaska Constitution requires that the State justly
conpensate property owners for the fair market price of
their property val ue. Cccasionally, there is a dispute by
the property owners over the value as different appraisers
come up with different values. The current system does well
wor ki ng that out.

M. Poshard added that in addition to being a fair process,
it is also a mature process governed by the Constitution and
federal |aw and years of litigation in case |aw. Changes to
the statute would invite expensive litigation, which would
| i kely delay projects. Interpretation of the new standard
woul d take years to sort out. The Departnent’s concern is
that an unhappy property owner could be given a “tool” to
stop or delay the project to attenpt to get nore noney out
of the State. The consequences of the bill would not only
affect the Departnent of Transportation & Public Facilities
but al so anyone given em nent donmain authority under State
statute. The bill would affect |essees under the Al aska
Right of Way Leasing Act, those in charge of oil and gas
pi pelines, public utilities, all nmunicipalities, and the
Al aska Railroad Corporation. The Departnment knows that many
of those agencies have not cone forward to address their
concerns.

M. Poshard added that in addition, the up to 10% penalty
listed in Section 4 would be non-participating general fund
dol | ars. The federal governnment only participates in just
conpensation to the property ower. They do not participate
in the paynent of penalty or any type of interest that goes
to the property owner. Those funds would be dispersed out
of the State’s general fund.

M . Poshard acknow edged that the Departnent understands the

concerns indicated by the supporters of the bill and is
attenpting to alleviate them He referenced nenpbs in the
nmenber’ s packets that address that. M. Poshard reiterated

that the Departnment does oppose the proposed |egislation.

Co-Chair WIllianms inquired how many cases go through the
litigation process.

M. Poshard reiterated that 93% of the properties are
acquired through negotiation and 7% are acquired through

condemmat i on. The litigation is wusually over that 7%
anount . There are sone cases in which the property owner
objects to the “taking” altogether. In the current |egal

standard, they nust determ ne whether or not the Departnent
has the authority and the necessity to take that property.
The Departnent has the authority based upon State statute.
Regarding the necessity, the Departnment wusually has been
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though an environnental and public involvenent process,
which usually is an easy standard to neet. He reiterated
that the process is a fair process and sonetines the dollar
value requires litigation

M CHAEL DOWNI NG Dl RECTOR/ CHI EF  ENG NEER, DVISION OF
STATEWDE DESIGN & ENG NEERING SERVICES, DEPARTMENT OF
TRANSPORTATI ON & PUBLIC FACILITIES, stressed that the val ue
litigation is essentially 7% One concern with the bill is
that it will encourage further litigation.

Co-Chair WIllians questioned if funding cane from the
general fund.

Ms. Poshard advised that the noney used to pay the
attorney’s fee or the property owner award did not cone out
of the general fund. The anount from the general fund is
the charges of the additional penalty resulting from Section
4 of the bill. Currently, the award to the property owner
is covered through project funds, which are partly federa
and partly State matched funds. However, the penalty does
have to conme out of the participating general fund pot.

Co-Chair WIllianms asked for further information regarding
the situation with Seal aska and Phillip Evans.

M . Downi ng acknow edged that situation has precipitated the
concern. He stated that he and the Departnent’s
Comm ssi oner woul d be making decisions regarding the appea
of the master determ nation of the property value. He noted
that rarely occurs. Sealaska’s biggest concern is that they
do not want to see a reduction in the acreage that they

hol d. Sealaska is only interested in an exchange of
properties. M. Downing advised that it is inportant to
determne ways to expedite the project. He added that
passage of the bill would not encourage such action.

Co-Chair WIlliams inquired about the potential delay in the
rail road and/ or pipeline projects.

M. Poshard explained that the concern for delay rests in
| anguage in Sections 1, 2 & 3 of the bill. Section 1
provides the prerequisites, which clarifies that before a
property can be taken, it should appear that the Departnent
has nmade a reasonable effort. Section 2 of the bil
attenpts to put steps on that process, however, there is
| anguage in that version that requires giving the property
owner a reasonable time frane to nmake a reasonable counter
of fer. The concern for the Departnent is that |anguage
invites litigation froma property owner who i s unhappy with
the anount of the offer nade. They may use that to delay
the project. He reiterated that the |anguage invites
litigation and has the potential to cause nore delays on
proj ects.

House Fi nance Committee 10 05/ 08/ 02 2: 23 PM



Vi ce- Chair Bunde questioned whether any State agency would
be concerned about "reasonable efforts"”. He suggested that
even if the legislation did invite litigation, would it tend
to not error on the side of the State.

M. Poshard agreed. He added that current law requires the
Department to offer a fair market value from the beginning.
He enphasized that the State currently is ‘reasonable’ and
the Departnent does not see the need for the additional
| anguage, which would create potential for nore litigation.

M. Downing interjected that the concern regards what should
be issued for the staff if the bill should pass. The staff
woul d sinply need to conply with sections (b) & (c). Right
of way is typically on the critical path to the devel opnent
of a project. The delay to right of way does anount to a
delay of a project. He added that the cunul ative effect of
all the legislation over the past few years has gotten
Al aska to a point where it takes a long tinme to devel op any
project. The proposed bill is not necessary and needs to be
considered in relationship to all the other steps that have
been added.

Represent ati ve Hudson asked about the new el enents contai ned
in Section 2. He understood that the |egislation would
require the Departnent to advise the property owner to
obtain an apprai sal and then subject to that, the Departnent
could either buy the land or nake a counter offer.

M. Downi ng responded that each property owner is unique
The new | anguage would require that each step could delay
t he process.

Co-Chair WIllians stated that CS SB 278 (FIN) would be HELD
in Commttee for further consideration.

HOUSE BILL NO 532

An Act relating to the powers and duties of the
Department of Environnental Conservation, to barbers,
hai rdressers, estheticians, mani curi sts, tattooers,
per manent cosnetic colorists, body piercers, and their
establishments, to the licensure of child care
facilities, to food establishments, to cosnetics, to
tourist canps, trailer canps, notor courts, and notels,
to restroons, to smoking in public facilities, to
public health nuisances, to sanitation and sanitary
practices, to canps and canneries, to schools, to soft
drink establishnents, to beer and w ne di spensaries, to
ot her establishnents, and to commercially conpressed
air; and providing for an effective date.
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Co-Chair WIIlians explained that HB 532 had been introduced
to pare back sonme responsibilities of the Departnent of
Envi ronmental Conservati on. Under the legislation, the
Department would no |onger have responsibility to inspect
restaurants, food markets, tenporary food service (fairs),
cosnetol ogy busi nesses, pool / spas, washet eri as, public
toilets, and overni ght accomodati ons.

Co-Chair WIllianms advised that the legislation would renove
the State’'s responsibility for oversight of those itens, and
would then leave it to |local governnents whether to do the
functi ons. Currently, the State provides no food
i nspections in Anchorage, as the Minicipality has their own
program Municipalities should work together to conme up
with a programthat fits individual needs.

Representative Davies questioned why this bill had not been
submtted earlier.

Co-Chair WIlIlians responded that he had attenpted that in
subcomm ttee and had net opposition. He rem nded nenbers
that there is now a serious budget shortfall and that
current inspections are not occurring often enough.

Representative Davies commented that there could not be
adequate testinmony heard from affected nunicipalities at
such a late tine in the session.

Co-Chair WIIlians acknow edged there could not be and that
the bill would not be noved fromcommttee at present tine,
indicating that there would be a public hearing within the
next few days.

Representative Harris inquired if the intent of the
| egislation was to transfer the Departnment of Environnenta
Conservation’s oversight to the local comunities. He
guestioned what federal funding would be lost in that
transfer.

Co-Chair WIIlianms responded that schools and canneries woul d
be subject to the | oss of federal funds.

Representative Harris requested that the Conmttee hear
testinmony from the Departnent of Environnental Conservation
before the |egislation noved forward. He pointed out that
the |l egislation could have dramatic affects on food service.

Co-Chair WIIlians agreed. He observed that to do an
adequate inspection job, it would cost the State between $8
and $9 mllion general fund dollars and the current |evel of
funding is around $1 nmillion dollars. He mai ntained that
there is enough incentive for the private industry to assure
that services were covered.
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Representative Lancaster recomended that the issue be
reviewed and that the |egislation be considered during the
next year.

Co-Chair WIllianms enphasized the lack of funding. He
mai nt ai ned that | ocal comunities should take care of these
concerns. He questioned where the appropriate fundi ng woul d
conme from

Representati ve Hudson acknow edged the increased fees. He
recommended that the Legislature proceed cautiously so not
to abrogate the constitutional responsibility.

Co-Chair WIIlianms pointed out that seafood processing woul d
continue to be funded by the Departnent. He observed that
school s and senior facilities receive federal funds and nust
be inspected. He maintained that $1.4 mllion dollars would
be saved.

Representative Davies stressed that $1.2 mllion dollars of
that budget is from program receipts and that the renmaining
woul d be general funds. He questioned elimnating food
inspection in the State of Alaska, which wll seriously
i npact schools and then save only $200 thousand dollars. He
stressed that this is not an issue that wll close the
fiscal gap or save noney. The Departnent is currently doing
an “okay” job of providing inspections and on the average,
there is an inspection once a year.

The Departnment of Environnental Conservation is attenpting
to inspect sone restaurants twice a year when there is an
i ndi cated need. He thought that it was fair to charge
restaurants nore because all restaurants profit from having
a level playing field. Restaurants depend on tourism and
passage of the legislation would threaten the tourist
i ndustry.

Representative J. Davies reiterated his question of why this
i ssue had not been introduced earlier. He mai ntai ned that
the current program is okay and stressed that fees are
currently paying for these prograns.

Co-Chair WIllians asserted that the State is charging for
services that are not being supported. He mai ntai ned that
comunities could better performthose services.

JANICE ADAIR, (TESTIFIED WVIA TELECONFERENCE), DI RECTOR
DI VI SI ON CF ENVI RONIVENTAL HEALTH, DEPARTNMENT CF
ENVI RONVENTAL CONSERVATI ON, ANCHORAGE, referred to Section
7, which prohibits the Departnent and the State from any way
regul ati ng food establishnents and whol esal e establishnents.
She referenced Section 21, which is part of the statutory
repeal of AS 44.46.0205, the Departnent’s authority to
establish standards and sanitation for a nunber of
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facilities such as childcare centers, body piercing shops
and tourist accommopdati ons. The rest of the bill is just
techni cal anendnents to affect those changes.

Ms. Adair explained that the bill would nean that the State
woul d have no authority to recall foods that are not safe to
serve the public, and would be unable to close down any
retail establishnents that are suspected of causing illness.
She added that there would be no standards for service of
food at public schools, senior citizen facilities, childcare
centers, grocery stores and fairs or other special events.
MIlions of dollars that Alaska receives from the federal
governnent for school |unches, breakfasts and senior citizen
neal s woul d be j eopardi zed.

Ms. Adair continued, there would be no standard of care for
sanitization for <childcare facilities, tattoo and body
pi erci ng shops and public schools. The State would have no
authority to assure chlorination of public pools. The
recently passed legislation regulating tattooing would not
be i npl enent ed.

Ms. Adair maintained that the current program is not new,
and that it is not failing. The record is inproving. The
Department is trying to prioritize their work, which is
supported by industry. Fees were increased at the direction
of the Legislature and non-profits are not charged a fee.

She added that the Division wrks with operators before they
open their business to learn how to properly handl e food.
There are legal inpedinents to |ocal governnents assum ng
the service. Local governnents cannot work with the federa
government on food recalls or bio-terrorism She enphasi zed
that the statutes and Title 29 would have to be changed;
cities and boroughs woul d have to change their charters.

Ms. Adair observed the difficulty in filling positions.
| nspectors are trained within the Departnent. Many | oca
governnments only have a hand-full of establishnments and do
not have the econony-of-scale to develop a program She
pointed out the outbreak in Canada that resulted in sick
tourists in Fairbanks.

Ms. Adair acknow edged that Anchorage does have a good
program but enphasi zed that the systemis evol ving and that

they do have outbreaks. She stressed that the Departnent
works to prevent outbreaks. If the proposed |egislation
passes, the safety net wll be gone. That safety net wl]l

af fect people throughout the State. She pointed out that
the National Restaurant Association estimtes that an
out break costs a business around $75 thousand doll ars. The
| ast one in Kenai closed that business.
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TAPE HFC 02 - 106, Side A
Co-Chair WlIllianms asked if the qualifications for a food
i nspector could be | owered.

Ms. Adair responded that food inspectors nust understand how
a bacterium works in an environnment, how it can be spread

through food, and how humans help that spread. Food
i nspectors usually have a degree in biology, chemstry or
m cr obi ol ogy. The Departnent does have an ‘in-house’

training program She stressed that the standards cannot be
| owered because it is critically inportant that there is
soneone well trained going into the facilities.

Co-Chair WIllians questioned if a one-year training was
sufficient.

Representative Davies asked if the State were to switch to
the | ocal governnments providing the inspections, would they
need to have the State standards in place in order to neet
the federal requirenents.

Ms. Adair affirmed that |ocal governnents would have to
follow State standards and the standards would have to be
uni form

Representative Lancaster questioned if the |local governnents
could hire the current State staff.

Ms. Adair thought that it would be unlikely that |ocal
governments would be ready to hire laid off enployees by
July 1, 2002.

In response to a question by Representative Hudson, M.
Adair explained that the school |unch program and senior
nutrition pr ogr ans have a federal requi r enent for
i nspections and that the prograns are in conpliance with the
safety statutes. Intrastate food safety issues are at the
di scretion of each individual state.

KEVIN RI TCH E, ALASKA MUN Cl PAL LEAGUE, JUNEAU, commented
that there are only a few boroughs that could adm ni ster and
assune these prograns. He addressed the scale of who could
provide the inspections the best. The Legislature would
have to establish who woul d pay; essentially the Legislature
is the assenbly for the unorgani zed borough.

LYNN FREEMAN, EXECUTIVE DI RECTOR, ALASKA COW SSION ON
AG NG voiced concern with HB 532, specifically Section 7.

| f budget reduction occurs, there will be no food safety
oversi ght anywhere in Al aska outside of the Minicipality of
Anchorage. The federal governnent does not have nor wll it
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establish a food safety and sanitation inspection program
for State’s without their own program

Ms. Freeman clainmed that the budget cut woul d jeopardi ze the
| oss of approximately $4 million dollars spent in Alaska to
fund senior nutrition prograns. Federal dollars cannot be
expended for statew de senior neal prograns unless the food
is prepared in a commercial kitchen that has been approved
by the State or |ocal agency responsible for food safety.
Ms. Freeman wurged that HB 532 does not pass out of
Comm ttee.

Co-Chair WIllians stated that HB 532 would be HELD in
Commttee for further consideration.

CS FOR SENATE BILL NO. 278(FIN)

An Act requiring a good faith effort to purchase
property before that property is taken through em nent
domai n; and providing for an effective date.

RON WOLFE, SEALASKA CORPORATE FORESTER, SEALASKA
CORPORATI ON, JUNEAU, spoke in support of the proposed
| egi sl ati on. The bill would allow the State to make a
diligent effort to negotiate the purchase of real property
froma private | andowner or nake a simlar effort to nmake an
exchange of property before condemming it. Seal aska
Corporation has faced a threat of em nent domain a few tines
over the past several years in respect to public work
proj ects.

M. Wlfe clainmed that those actions resulted in protracted
| engthy fights for Sealaska rights. They were resolved with
a great deal of difficulty. He added that the process
usually is hostile because of the rules and the lack of a
| evel playing field. SB 278 could remedy that process.

M. Wl fe advised that Seal aska believes that by
establishing the requirenent in law, it would provide
private | andowners insurance that the em nent domai n process
will be fair. The result would be less litigation if those
individuals were treated fairly. The efforts to negotiate
with an individual in a reasonable manner would nake it |ess
likely to go to court.

M. Wlfe noted that earlier versions of the bill had been
anended so that the delay process would not occur. The
current provisions in the bill provide for a 10% surcharge

to | andowners above the fair market value of the property in
the event that the condemmor has found that to be unfair.

Vice-Chair Bunde asked if there was anything in the
| egi sl ation that could encourage the delay of projects.
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M. WIlfe responded that the earlier versions had been
anended to address that there are not delays in the
proj ects. He noted that Sealaska's attorney could better
address that idea.

M. Wlfe pointed out another provision wthin the bill
which would advise private |andowners that they could get
their own appraiser. He thought that would be a good idea
especially for the unsophisticated owners. He added t hat
could add to leveling the playing field.

JON TILLI NGHAST, ATTORNEY, SEALASKA CORPCORATI ON, JUNEAU,
stated that the bill before the commttee would not delay
the acquisition of any property under an emnent donain
proceedi ng. He added that the Departnent of Transportation
& Public Facilities had acknow edged that to the House
Judiciary Commttee. The bill does not have a subjection or
anbi guous standard that the Departnent or the Courts would
have trouble interpreting. He added that M. Poshard
assured the House Judiciary Commttee that the proposed
version took care of those concerns. WM. Tillinghast stated
that they were disappointed seeing those sanme concerns
currently on the table.

The idea of having a statute, which requires the condemi ng
authority to be reasonable and diligent, is not unique. It
is a recoomended provision of the nodel domain code. |If the
governnment cones first to the landowner as an equal to
purchase the property, that imediately creates a better
at nosphere than the governnment comng to the sane person
stating that they are the governnent and are here to take
the property.

M. Tillinghast noted that at |east 23 states have adopted
laws simlar to SB 278, however, there is a big difference
between the laws of the sister states and the bill before
the Commttee. Under such statutes, it is generally held
that a bona fide attenpt to purchase the |and by agreenent
between the parties and a failure to do so is a condition
precedence to em nent domain proceedings. Failure to conply
with that requirenent renders any subsequent proceedings
voi d. He stated that the land owner can not dismss or
delay an em nent domain proceeding by going to Court and
that is the rule which the sister state’s have. That is the
rule that went to the House Judiciary Committee. The
Department of Transportation & Public Facilities expressed
concern that providing additional basis for delaying or
stopping their acquiring of the property could delay their
acquiring of a right of way.

Seal aska agreed to a “watering down of the bill”, which

renmoved that aspect. Under the proposed |egislation before
the House Finance Commttee, it would be legally inpossible
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to stop, halt or in any manner delay the acquisition of any
property through any authority. That renedy was stripped
from the bill; it had been contained in Section 4 of the
prior versions of the bill.

Vi ce-Chair Bunde asked if the person’s whose property was
bei ng condemmed coul d del ay that action.

M. Tillinghast replied that person’s property could no
| onger delay or hinder the State’s acquisition of a piece of
property of emnent domain wunder the proposed bill.
Instead, the only renmedy that the landowner has is to
convince the Court to add a 10% surcharge onto the ultimte
em nent domai n award.

Represent ati ve Wit aker questioned the del ay issue.

M. Tillinghast stressed that a case could not be nmade and
that the Departnent of Transportation & Public Facilities
has acknow edged t hat. He commented that he was surprised

to see the issue before the Commttee and stressed that the
sol e remedy woul d be the 10% surcharge.

Representative Wi taker asked if the procedure would change
as a result of the bill

M. Tillinghast interjected that it would because under
present law, if the State is not reasonable and diligent
with you, the Court cannot add the 10% surcharge on a
condemmation award. Through the bill, they would be able to
do that and it would not change procedure but does change
t he subst ance.

Representative \Witaker asked if the bill would change the
procedure.
M. Tillinghast replied that the bill has not changed any
pr ocedure.

Representative Croft questioned if there had been good case
effort and if there was any difference between “reasonabl e,
diligent and good faith effort” in case |aw.

M. Tillinghast comented that sone states do use the
| anguage “good faith” and sone use “reasonable and
diligent”. He clained that “good faith” was the nost
subj ective of the standards on the nenu. “Reasonabl e and

diligent” are nore objective standards. He pointed out that
did reflect the Department’s second concern and which nmade
it to the House Judiciary Conmttee. They were concerned
that “reasonable and diligent” was too subjective. To
address that, Section 2 was created. Defi ning “reasonabl e
and diligent” renoved the subjectivity fromthe bill
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Representative Foster commented that his district was nostly
Native land and sone of those lands are joined to State
| and. He asked how Seal aska felt about that.

M. Tillinghast responded that would depend on how they
define the problem A State agency should focus on |and
exchanges as opposed to condemmation. A statute is a safer
cure than an wunenforceable and formal promse from an
adm ni strative agency. The concern is not just that
Seal aska wants to focus on |land exchanges rather than
t hrough em nent domain. Seal aska as a private |andowner is
interested in leveling the playing field between the
governnment and the private sector.

Representative Foster referenced back up material found in
his packet. He asked an estimate of the anount received
versus a fair anount for the |and.

M. WIlfe interjected that Sealaska has never sold the
Alaska Native Clains Settlement Act (ANCSA) | and. A
transaction that occurred in the last ten years was a | and
exchange. From a practical standpoint, the provision for a
| and exchange is not one that the Departnent of
Transportation & Public Facilities officials readily enbrace
because they are conplex and conplicated. The preference of
bureaucrats is to go to a fair marketplace. It took effort
to convince the Departnent to go to a | and exchange process
in the Klawok Airport. Seal aska believes that the provision
to a state |and exchange as an alternative would |evel the
pl aying field. The corporate |ands were fought |ong and
hard for by the Native people and they do not want them
taken away. The condemming agency is the Departnent of
Transportation & Public Facilities. The |and owni ng agency
is the Departnent of Natural Resources. He acknow edged
that these are conplex and difficult issues.

Representative Croft asked to hear from the Departnent of
Law on the delay issue. He noted that they were on I|ine.

In response to a question by Representative Foster, M.
Wl fe explained that through the highway realignnment and
upgrade, additional property was purchased and deeded to
Seal aska t hrough an exchange.

Representative Foster pointed out that a |ot of the Native
| ands have airports. The only lands to extend an airport
woul d be the Native Corporation. He thought that there was
a gray area.

M. Tillinghast responded that the only effect that the
proposed | egislation would have on that situation would be
if the Departnment went to the Native Corporation and did not
behave reasonably with them
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DENNI S WHEELER, (TESTIFIED VIA TELECONFERENCE), DEPUTY
MUNI Cl PAL ATTORNY, MUNI CI PALI TY OF ANCHORAGE, expl ai ned that
his primary work rests wth em nent domain proceedings. He
testified agai nst passage of the proposed |egislation. He
noted that there could be considerations for nunicipalities
that had not yet been brought before the Commttee.
Primarily, the Minicipality of Anchorage already has codes
on the books that indicate how to pay and gauge an em nent
domai n. He noted that they are required to make a good
faith effort to follow federal guidelines in respect to
apprai sing public property and the use of fair market val ue.
That is inportant in the proposed situation, given the
previous testinony by Sealaska that there are two different
standards used in the State to determine what is the proper
met hod or efforts for acquiring property. The Minicipality
of Anchorage uses the good faith subjective standard. There
seens to be testinony that reasonable and diligent effort is
nore objective by State statute. That would nean that they
woul d face fine and nunici pal codes and be in violation of
State |aw It would give property owners two bites and
woul d create extra |layers of work and docunentation for the
staff.

M. \Weeler pointed out that the bill mkes for an
“Iinvitation for litigation”. The current civil role
regarding emnent domain requires paynent for successful
council hired by property owners. There is no disincentive
and every attorney would attenpt to get the 10% f ee. I n
addition, it is the position that the litigation would occur
at the front end. Unless there is a fantastic legislative
record, which clearly indicates across the board that
everyone agrees, the property owners cannot conme back and
rai se the i ssue of reasonabl eness. The attorneys woul d have
to raise that issue.

M. \Weeler addressed another issue wth respect to
appraisals. The current bill suggests that if the property
is worth nore than $15 thousand dollars, then the property
owner can get their own appraisal. That is not done in all
cases and that would drive up the costs and nmake for further
del ays. He commented that there needs to be sone sort of
limtation to avoid costs associated wi th appraisals.

M. Wieel er added that the process itself punishes bad faith
because the attorneys that represent the property owners
bring it to the Courts attention. At every level, those
bodi es are not shy about punishing the nunicipalities for
acting in “bad faith”.

Vi ce-Chair Bunde understood that the proposed |egislation
would only affect the State condemming property by em nent
domai n. He asked how it would affect the Minicipality of
Anchor age.
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M. \Wheel er advised that the Minicipality does condemm | and
and does that through conplying wth State Statutes and
through Title 9.

JIM CANTOR, (TESTIFIED VIA TELECONFERENCE), ASSI STANT
ATTORNEY GENERAL, DEPARTMENT OF LAW testified against the
proposed | egislation. He noted that he had testified
against the previous versions of the bill in the House
Judiciary Conmttee. He reiterated comments on the project
delay. The problem deals with the prerequisite in Section

1, “before property can be taken”. The fornmer version
suffered from the sanme problem The version is ripe for
extended litigation. He observed that litigation occurs

over high priced property.

TAPE HFC 02 - 106, Side B

M. Cantor noted that when dealing with the higher priced
property, counsel has incentive to litigate. He di scussed
the process. For the higher value parcel (over $200
t housand dollars), the State nust get two appraisals and
there is a third Departnment review. The Departnent of
Transportation and Public Facilities offers the highest
appr ai sal . O her  appr ai sal updates occur just before
litigation. The anmount of noney offered is deposited into
the court. The | andowners can w thdraw that noney and have
full access to those funds. Follow ng that, the case noves
to a master appointed by the court and a recommendation is
then nmade. |If the parties are not satisfied, they can go to
Court.

M. Cantor summarized three areas of concern wth the
| egi sl ati on. He asked what a “reasonable” reason woul d be
to turn down the | andowner's offer with a 10% penalty at the
end. He added what could be a conparable parcel to the
devel oped one. He noted that iif the Departnent of
Transportation and Public Facilities condemms soneone el se’s
| and that too would have | egal problens. Wose |ands woul d
the State be dealing with since the Departnent of Natura

Resour ces hol ds t he | and not t he Depar t ment of
Transportation. Additionally, what would be classified as a
reasonable period of tine. He recommended that the

| egi sl ation get further clarification.

M. Downing clarified that it was the Departnent's
preference that the legislation not pass. He noted that if
the bill does pass, they would like the opportunity to
di scuss these anendnents.

M. Downing submtted docunentation from the Ri ght of Wy
Manual . In that text, the Departnent provides guidance to
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the staff in how to proceed on those properties. He added
that threats of condemation are not all owed.

DICK MrLIUS, (TESTIFIED VIA TELECONFERENCE), DI VISON OF
M NING, LAND AND WATER, DEPARTMENT OF NATURAL RESOURCES,
ANCHORAGE, comented that the Departnent of Nat ur al
Resources is also concerned with Section 2(b). He observed
that the provision would draw the Departnent of Natural
Resources (DNR) into the Departnent of Transportation's

(DOT) | and discussions. Most property |andowners seeking
exchanges woul d be | ooking at | and managed by the Depart nent
of Nat ur al Resour ces and not t he Depar t ment of

Transportation and Public Facilities.

He added that if DNR land were involved, DNR would need to
conduct the exchange, as DOT has no statutory authority to
do that wth State |and. M. Mlius concluded that
exchanges for State |land under, State |aw, are designed for
| ar ge-scal e parcels and would not be efficient for snmaller
scal e parcels. He noted that the Departnment of Natural
Resources has recently conpleted several smal | | and
exchanges. Each of those exchanges took over two years to
acconplish and the staff costs were between $40,000 and
$60, 000 dol I ars for each exchange.

M CHAEL LOHNAN, (TESTIFIED VIA TELECONFERENCE), WASILLA,
spoke to concerns with his personal property located in
Wasilla. He explained that the entrance of his building is
25 feet fromthe property line on the road. The State has
declared that they want to take 10 feet for an easenent,
whi ch woul d | eave 15 feet. That would land | ock the 15 feet
of parKki ng. M. Lohnan stressed that |andowners need to
have soneplace to go to negotiate other than through an
attorney.

VEENDY LI NDSKOOG, ALASKA  RAILROAD CORPORATION (ARRC)
testified that the Alaska Railroad currently, has
condemmati on powers. To exercise that power, the Railroad
must first seek approval from the Governor. She felt that
the legislation would add costs to future projects and
shared concerns voiced by the Departnent of Transportation.

Representative Foster MOVED to report HCS CS SB 278 (JUD)
out of Committee with individual recomrendations and wth
t he acconpanying fiscal notes. There being NO OBJECTION, it
was so ordered.

HCS CS SB 278 (JUD) was reported out of Conmmttee wth
“individual” recomendations and with fiscal notes #1 by the
Al aska Court System and #4 by Departnent of Transportation &
Public Facilities.

ADJ QURNVENT
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The neeting was adjourned at 5:05 P. M
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