HOUSE FI NANCE COWM TTEE
April 22, 2002
2:23 P.M

TAPE HFC 02 — 89, Side A
TAPE HFC 02 - 89, Side B

CALL TO ORDER

Co-Chair WIllianms called the House Finance Commttee neeting
to order at 2:23 P. M

VEMBERS PRESENT

Representative Bill WIlIlianms, Co-Chair
Representative Eric Croft

Representati ve John Davi es
Representative Ri chard Foster
Representative John Harris
Representative Bill Hudson
Representati ve Ken Lancaster
Representative Carl Mses
Representative Ji m Wit aker

VEMBERS ABSENT

Representati ve El don Mul der, Co-Chair
Representati ve Con Bunde, Vice-Chair

ALSO PRESENT

Representative Lesil MCQuire; Heather Brakes, Staff, Senator
Gene Therriault; M ke Tibbl es, Staff, Representati ve
Wl lianms; Anne Carpeneti, Assistant Attorney Ceneral, Legal
Services Section, Crimnal Division, Departnment of Law, Pat
Davi dson, Director, Division of Budget and Audit; Catherine
Reardon, Director, Dvision of COccupational Licensing,
Departnent of Community and Econom c Devel opnent

PRESENT VI A TELECONFERENCE

Linda WIlson, Deputy Director, Alaska Public Defender
Agency, Departnent of Adm nistration, Anchorage; Ed Sniffen,
Assi stant Attorney GCeneral, Departnent of Law, Anchorage;
Les Gara, Private Attorney, Consuner Protection, Anchorage

SUMVARY
HB 350 An Act relating to terroristic threatening.

HB 350 was HEARD and HELD in Committee for further
consi derati on.
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HB 385 An Act relating to the attorney fees and costs
awarded in certain court actions relating to
unfair trade practices; and anending Rules 54, 79,
and 82, Al aska Rules of G vil Procedure.

CS HB 385 (JUD) was reported out of Commttee with
a "do pass" recommendation and with fiscal note #1
by the Departnent of Law.

SB 244 An Act extending the term nation date of the Board
of Examners in Optonetry; and relating to
optonetri sts.

CS SB 244 (RLS) was reported out of Commttee with
a “do pass” recommendation and with fiscal note #1
by the Departnent of Community & Econom c
Devel opnent .

#SB244
SENATE BILL NO 244

An Act extending the term nation date of the Board of
Examiners in Optonetry; and relating to optonetrists.

HEATHER BRAKES, STAFF, SENATOR GENE THERRI AULT, testified in
support of the |egislation. She noted that SB 244 would
extend the termnation date of the board, nake sone
statutory changes allowing the board to nore effectively
license by credentials, wupdate the continuing education
requi renents to bring themin line with current practice and
regul ation, replace the State practical exam wth the
Nati onal Board of Examners in Qptonetry exam nation, and
woul d i npl enment an Al aska Juri sprudence exam

The audit was conducted under Al aska Statutes Title 24 & 44
and the objectives were:

e To determne if the term nation date of the board
shoul d be extended;

* To determine if the board is operating in the public
interest; and

* To determine if the board has exerci sed appropriate
regul atory oversight of |icensed optonetrists.

Ms. Brakes stated that the Division of Legislative Audit
(LBA) found that the Board of Examiners in Optonetry should
be extended to June 30", 2006, which would be a standard
four-year extension. Auditors found the regulation and
|l icensing of qualified optonetrists necessary to protect the
public’s health, safety, and welfare and that the board
assists in providing that public benefit by establishing
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m ni mum educational and work experience standards for
| i censure.

Ms. Brakes noted that on Page 7 of the report, the findings
and recommendati ons of the auditor were indicated. On Page
15, there is a response to the recommendations from that
Di vi si on. She noted that SB 244 had been drafted based on
t hose findings and reconmendations and attenpts to inplenent
that information. It would:

e Extend the Board to June 30, 2006, the standard four-
year extension as recomended by the audit report
rel eased on Decenber 5, 2001 by the Legislative Budget
and Audit Commttee;

e Allow the division to retain a photograph of an
applicant for future identification;

 Elimnate the State practical exam and gives the board
authority to admnister an Alaska jurisprudence
exam nation

e Implenent full |icensure by credentials; and

e Update the statutes regarding continuing education by
bringing themin line with current practice.

Representative Whitaker referenced Page 1, Line 11, t hat
the Departnent may require the applicant “to submt a
phot ograph”. He asked what the reason for that was.

Ms. Brakes replied that had been a prior audi t
recommendati on made in 1995 when the board was up for sunset
review the last tine. The Division of Legislative Audit
often makes a finding and recommendation when they are
review ng the boards and conm ssions. The audit reconmended
that the board not require that a photo be submtted. The
bill was originally drafted that way, however, in the Senate
Labor and Commerce Conmttee, the new |anguage was worked
out. The photograph will not be forwarded to the board for
| i censure consideration. The Departnent of Community &
Econom ¢ Devel opnent can retain it for later identification
but it is not sonething that needs to be consi dered

Representative Witaker asked if there was concern that
there coul d be bias based upon soneone’s | ooks.

Ms. Brakes replied that there was no evidence of that. That
is a protection of the board and it would keep any
accusations renoved from it. She requested that Pat
Davi dson be allowed to testify regarding that concern.

House Fi nance Committee 3 04/ 22/ 02 2: 23 PM



PAT DAVIDSON, D RECTOR, DIVISION OF LEQ SLATIVE AUDIT,
responded that generally, LBA attenpts to elimnate any
opportunity for a bias to conme into the evaluation for
| i censure. There was not evidence with this board that
there was bias. Whenever there is licensure that has a
subjected elenent, those opportunities are elimnated.
There have been requests raised that it would be “nice” to
have pictures of who your licensee is. It is just essential
that the phot ograph does not acconpany the application.

Representative Witaker asked if the |anguage was clear
enough.

Ms. Davidson replied that it was. The | anguage allows the
D vision of GOccupational Licensing to have a photograph in
their files, but it keeps that photo fromgoing to the board
for the |icense deci sion.

Representati ve Wi taker asked if “may” should be replaced by
"shal | ".

Ms. Davidson reiterated that it was clear as witten

Representative Davies interjected incorporating the “not”
makes the “may” and the “shall” the sane. He inquired what
the essence of the conprom se was.

Ms. Davidson replied that it was a two-fold conprom se for
exam nations and investigation purposes. She noted that she
supported the conprom se.

Representative Lancaster asked why a photo was being
required.

Ms. Davi dson expl ai ned that has been an on-goi ng requirenent
and | ooki ng back, the applicant was frequently requested to
submt a phot ograph.

Representative Hudson questioned if the requirenent was
being elimnated for all professional |icensing.

Ms. Davidson replied that for nost of the audits that LBA
provi des a sunset for, nost of the requests for photos have
been elim nated. However, there are licenses and
registrations still done that require photos that have not
yet been addressed. She acknow edged that it is currently a
"m xed bag".

CATHERI NE  REARDCN, Dl RECTOR, DVISION OF OCCUPATI ONAL

LI CENSI NG, DEPARTMENT OF COWMUNI TY AND ECONOM C DEVELOPIVENT,
offered to answer questions of the Committee.
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Representative Lancaster MOVED to report CSSB 244 (RLS) out
of Commttee with individual recomendations and wth the
acconpanyi ng fiscal note.

Co-Chair WIllians asked that the MOTION be W THDRAWN.
Represent ati ve Lancaster W THDREW t he MOTI ON.

M KE TI BBLES, STAFF, REPRESENTATIVE WLLI AMS, noted that he
had been working with the drafters of the |egislation. He
indicated that the Commttee could nake a conceptual
anendnent to the bill if interested into existing statute,
on Page 2, Section 4, Line 15. He pointed out that #1 is a
requi renent that person have an educational equival ent of
four years attendance at a State high school. He understood
that the intent was that a student could al so have a general
education diploma (GED) to qualify. However, under the word
“State”, the GED would not qualify. He suggested that
| anguage be rephrased in order that, later, it is not a
potential problem

Representative Hudson asked if they would have to be in a
certified high school.

M. Tibbles replied that a person could have a GED or degree
from any high school and then it would be a certified
graduat e program

Representative Croft suggested |anguage “had an education
equivalent to” indicated that it should be okay. The GED
coul d be the education equival ent.

M. Tibbles offered to check to nake sure that was the
intent with Legislative Legal Services.

Representative Croft noted for the record that there are
many things that could be the equivalent to four years of
high school including CGED s, private schools and the
mlitary.

Representative Lancaster MOVED to report CS SB 244 (RLS) out
of Commttee with individual recomendations and with the
acconpanying fiscal note. There being NO OBJECTION, it was
so ordered.

CS SB 244 (RLS) was reported out of Committee with a “do
pass” recommendation and wth fiscal note #1 by the
Department of Community & Econom c Devel opnent.

#HB385
HOUSE BI LL NO._ 385

An Act relating to the attorney fees and costs awarded
in certain court actions relating to unfair trade
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practices; and anending Rules 54, 79, and 82, Al aska
Rul es of Civil Procedure.

REPRESENTATI VE ERI C CRCOFT, SPONSOR, spoke in support of the
bill. He noted that the controversial aspect of the
| egislation had been anmended in the House Judiciary
Comm ttee. What is left of the bill allows the attorney
general’s office, when they fully prosecute the consuner
protection claim and prevail, to recover their costs.
Consequently, if someone has been defrauding the public and
after a full court action, is found that they did, the
| egislation allows the State to recover full attorney fees.

Representative Croft advised that the legislation would
address his concerns that part of the Departnent of Law is
chronically under funded, which has been a | ong-term probl em
and thus, consuner protection clains have becone a |ow
priority. He clainmed that the proposed | egislation would be
a good nechanismto fund that concern.

ED SN FFEN, (TESTIFIED VIA TELECONFERENCE), ASSI STANT
ATTORNEY CGENERAL, DEPARTMENT OF LAW ANCHORACE, testified in
support of the I|egislation. He reiterated that the bill
would allow the attorney general’s office to recover fees
from consunmer protection cases. At present tine, private
attorneys have that authority.

LES GARA, (TESTIFIED VIA TELECONFERENCE), PRI VATE ATTORNEY,
CONSUVER PROTECTI ON, ANCHORAGE, echoed his support of the
| egi sl ati on. He claimed that the bill is crucial to the
State of Alaska for a nunber of reasons. It is difficult
for soneone that has been defrauded in a small consuner case
to find a private attorney. Consequently, the only recourse
that people have is to go to the attorney general’s office.
The State of Alaska has the smallest consumer protection
section in the country and they al so have a budget problem
If the State is able to recover it's full enforcenent costs,
then there wll be a system in the State where the
protection function of the State does not cost the people of
the State noney.

He stressed that HB 385 is a very healthy bill. HB 385 w |
hel p the people of the State save noney. M. Gara concl uded
that the proposed bill is a “wn-win” situation for everyone

in the State and offered to answer questions of the
Comm ttee.

Representati ve Hudson MOVED to report CS HB 385 (JUD) out of
Committee wth individual recommendations and wth the
acconpanying fiscal note. There being NO OBJECTION, it was
so ordered.

House Fi nance Committee 6 04/ 22/ 02 2: 23 PM



CS HB 385 (JUD) was reported out of Committee with a "do
pass" recommendation and wth fiscal note #1 by the
Departnent of Law.

#HB350
HOUSE BI LL NO. 350

An Act relating to terroristic threatening.

REPRESENTATI VE LESIL MCGUI RE, SPONSOR, testified in support
of the |egislation. She commented that Septenber 11, 2001
changed the |ives of Alaskan and Anericans. Wat was once a
concern for the safety of those living, working or visiting
foreign destination from terrorist acts has painfully cone
to the honeland. The Nation has been warned of the dangers
associated with terrorism

Representative McQuire stated that terrorismis not confined
to public transportation, the bonmbing of buildings or
government offices. The added threat of chemcal and
bi ol ogi cal warfare and weapons of mass destruction nake it
clear that the world is in need of redefining our |[|aws
regarding terrorism

Representative McQuire continued that the threat alone of a
terrorism act could cripple the comrmunity. | magi ne the
chaos that would occur if soneone said that they had just
contam nated the public water utility with a deadly chem ca

agent . Citizens would panic, schools and busi nesses woul d
close, and in general the comunity would conme to a
standstill.

House Bill 350 would increase crimnal penalties for certain
acts of terrorism and would prohibit terroristic threats
intended to frighten or cause specific harm to citizens.
House Bill 350 would increase penalties of threats to water,
food supplies, utilities and pipelines. The bill would al so
provide |aw enforcenent for the necessary tools to arrest,
detain and ultimtely prosecute an individual who threatens
public areas or conveyances. Any threat at this tine, nust
be taken seriously. House Bill 350 would increase crimna
penalties for certain acts of terrorism threats and would
puni sh crimnals in accordance with the | aw

Representative McQuire proposed a change be nade to Page 9,
Line 26, deleting “an” and inserting “a public”. She
t hought that change would serve as a m ddle ground to narrow
concerns of the public about it being overly broad.
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Representative McQuire requested that M. Carpeneti address
the bill in further detail.

Representati ve Hudson MOVED to adopt the proposed anmendnent
to Page 9, Line 26, deleting "an" and inserting "a public".

Representative Whitaker asked for an explanation of the
proposed | anguage change.

Representative McQuire pointed out that Line 21, sub-section
©, already states, “causes serious public inconvenience".
She thought that it could be reasonably argued that a
private versus public charter would be preferred.

Representati ve Wi taker asked why the State was concerned it
woul d be “overly broad” by not inserting “public”.

ANNE CARPENETI, ASSI STANT ATTORNEY GENERAL, LEGAL SERVI CES
SECTION, CRIM NAL DI VISION, DEPARTMENT OF LAW stated that
the concern is that the State wanted to nove slowy in terns
of what is done for a crinme of terroristic threat. A crine
| i ke that could be of harmto the public convenience.

There being NO further OBJECTI ON, Arendnent #1 was passed.

LI NDA W LSQON, (TESTIFIED VIA TELECONFERENCE), DEPUTY
DI RECTOR, ALASKA PUBLIC DEFENDER AGENCY, DEPARTMENT OF
ADM NI STRATI ON, agreed that since Septenber 11, 2001, the
State governnment and Legislature want to and feel the need
to respond wth appropriate legislation to address
threatening in an effort to tighten any |oop holes. Ms.
Wl son noted that the Public Defenders Agency does support
those efforts, however, it does not support HB 350.

Ms. WIlson outlined the concerns with the bill. The
concerns have to due with proportionality. The crim nal
laws in Al aska were carefully classified in accordance wth
the seriousness of the injury and the cope-ability of the
def endant . When crimes were classified in Al aska twenty-
five years ago, you would | ook at the nature of the harm and
the cope-ability of the defendant. A Cass A felony has
been classified for those crinmes that involve conduct that
actually results in serious physical injury. Class B
felonies are generally reported for crinmes that are |ess
severe and the nost aggravated of property damages.

Crimes that are current Class A felonies are assault in the
1" degree, arson in the 1% degree, m sconduct involving
weapons in the 1% degree, and m sconduct i nvol vi ng
control |l ed substances in the 1 degree. The crines that are
generally classified as a Cass B felony are aggravated
property damages, crimnal mischief in the 2™ degree, theft,
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burglary, perjury, forgery, and |ess serious property or
threat to physical injury.

Ms. WIlson stated that HB 350 in regard to the portionality
and the classification schene currently in statute would
fuse that by noving sonme crines "up" to |levels beyond which
they perhaps should be. She pointed out that Page 3,
Section 3, proposes to create nurder in the 1% degree a
felony nurder specifically for the new classification of
crimnal nmischief in the 1 degree as an Cass A felony and
the newy created terroristic threatening in the 1% degree.

Ms. WIson stated that rlght now, felony nurder is
classified as nurder in the 2" degree. Wen there is a
f el ony conn1tted there are probably ten crines listed in
murder in the 2™ degree fel ony nurder section. Those crines
currently listed in nurder of the 2™ degree category are:

* Ki dnappi ng

« Arson in the 1% degree

 Sexual assault

« Sexual abuse of a minor in the 1% or 2™ degree
« Burglary in the 1% degree

« Escape in the 1% or 2™ degree

* Robbery in any degree

« Msconduct involving a controlled substance in the 2™
degree

HB 350 would “leap frog” over nurder in the 2" degree for
the particular criminal mischief in the 1% degree and
terroristic threatening and puts it up to nmurder in the 1%
degree. She recomrended that it would be nore appropriately
stationed with the other serious crinmes, item zed in nurder
in the 2™ degree.

Ms. WIlson continued that the criminal mischief in the 1%
degree section, elevates what is currently a Cass B felony
to an Cass A felony. By doing that, classification of
crinme should not be piece nealed together. She thought that
it would be nore appropriate to take a generalized approach
to classifications and not by a response to one incident.
As currently witten, crinmnal nischief in the 1% degree
seens appropriate for a Class B felony. M. WIson pointed
out that a person could get nearly 10 years for a B felony.

Ms. WIlson referenced the terroristic threat provisions of

the bill, Page 8, Section 17. The Public Defender’s
concerns with that section are that there should be specific
intent to place a person in fear. The problem with the

| anguage is that it does not require a result. Adding that
with the broad I|anguage of the biological or chemca
subst ance, defined broadly as to include nmaterial that is
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harnful to the health of a person, would classify it as a
Cl ass B felony. She recommended that an elenment or result
be included which could be acconplished by anending the
| anguage to require that they have the intent to and that
they additionally either place the person in fear, cause
evacuation  of a building or cause serious public
i nconveni ence.

Ms. WIlson clarified that in several statutes, biological

and chem cal weapons are described. She thought that
changi ng the | anguage from substance to weapons, and mnakes
it sonething that is just “harnful” to a person than

sonething that is nore toxic or designed to cause death or
harm to that person for what is being attenpted to be
addressed in that particul ar of fense.

Ms. W son spoke to terrorist threatening in the 2™ degree;
t he anendnent proposed would be well taken. She added t hat
it would be very appropriate to elimnate conpletely
subsection (e). That language is already covered by
subsection © and is broad. M. WIson thought the |anguage
coul d be too broad.

Ms. WIlson clarified that the concerns of the Public
Def ender Agency are that the legislation should | ook at the
portionality and that the crines fit so that there are no
| oophol es. However, junping into a nmurder in the 1% degree
woul d be too much in one direction. Additionally, junping
to crimnal mischief in the 3 degree to an Class A felony
is not appropriate and should stay in the Cass B felony
that it already is.

Represent ati ve Croft referenced t he "terroristic
threatening" in the 1% degree. He suggested if there was a
practical joke situation in which the intent of the person
was to place the other person in fear of physical injury,
woul d that be classified as a C ass B fel ony.

Ms. Wlson replied that it woul d.

Representative Croft pointed out that the “intent” was to
pl ace a person in fear of a physical injury. The “intent”
woul d be the cause for fear. He asked what the penalty
woul d be for 1% degree nurder.

Ms. WIlson replied that penalty would be 20 to 99 years in
prison. The penalty for a 2" degree murder would be 5 to 99
years in prison

Representative Croft asked if there was a possibility that
the court could give less than 20 years for a 1% nurder.

Ms. W son responded that they could not.
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TAPE HFC 02 - 89, Side B

Ms. Carpeneti explained that the material would have to be
actually harnful to a person’s health. The intent was to
prohi bi t fal se ant hr ax scares t hat cause public
i nconveni ence.

Co-Chair WIllians asked if Ms. WIlson had testified before
the House Judiciary Committee.

Ms. WIlson replied that she had not as there had been
conplications with her equi pnment system

Co-Chair WIllianms recommended that the bill should be pl aced
into Subconmttee to address the | egal concerns.

Ms. Carpeneti asked to respond to comrents nmade by Ms.

W son. She pointed out that nmany of the provisions
contained in HB 350 were taken fromthe Governor's terrorism
package. She added that after Septenber 11th, the

Departnent of Law attorney’s got together to discuss
crimnal acts. The conclusion was that there are holes in
our current crimnal codes, with the main concern being
damage to the pipeline, a damage that could cause serious
public harm O her concerns are damage to water supplies
and the possibility of an anthrax scare.

Ms. Carpeneti disagreed with coments nmade by Ms. W] son
Causi ng damage to the oil or gas pipeline or a supporting
facility is reasonable to raise froma Cass Bto a Cass A

f el ony. The bill raises all conduct in ternms of the
pi peline on one level. That is what exists in current |aw,
a Class Bfelony. It wuld raise it to a Cass A felony.

Ms. Carpeneti comented that nurder in the 1% degree, such
as when soneone kills another person when blowing up a
pipeline facility, that sort of terroristic act has the
potential to cause a |lot of harm which nmade it appropriate
to increase the charge to nurder in the 1% degree.

Ms. Carpeneti agreed with M. WIlson's specifics that

perhaps it could be "tighter”, however, she noted that
sonet hing would need to be “harnful”. She added that would
answer the concerns voiced by Representative Croft. She

coomented that these had been the concerns discussed
t hroughout the State regarding the problenms with Al aska' s
crimnal code and response to acts of terrorism
Representati ve Hudson pointed out the five fiscal notes.
Representative Davies agreed that terrorist activity
concerning the pipeline should be reclassified. He thought
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that if there was “intent” but nothing actually happened,
the crine should be classified as 2" degree. He referenced
the section.

Ms. Carpeneti replied that section does not address harmto
the pipeline. 1In response to Representative J. Davies, M.
Car peneti explained that the way in which "intent" is proven
i s through bei ng successful.

Representative Mc@iire countered that the State already has
on the books AS 11.56.810 which includes all the itens with
the actual exenption of sending a “package”. She t hought
that Representative J. Davies' concern rested with reference
back to Section #3.

Representative Davies agreed that was part of it and would
also include the reality of the event actually happening.
He noted his concern with the crine raising it to the 1%
degree. He suggested to take the witten |anguage in the 1%
degree, nove it to the 2™ degree and then rewite it for
when one of the listed offenses actually happens.

Representative McQuire agreed that woul d work.
Representative Croft acknow edged that he liked the bill and
the intent. He worried about sone sections of the bill and
offered to help address those concerns.

Representative McQuire advised that it had been the intent

to take portions of the Governor's bill and her bill and
make the definitions consistent. She noted that the
bi ol ogi cal and chem cal substance is consistent throughout
the bill and added that she was wlling to narrow that

| anguage with the suggested conceptual | anguage.

Representative Croft asked Ms. WIlson if she had referenced
the federal |aw definitions.

Ms. WIlson advised that she used definitions from the
Internet that defined Title 18, U S. Code, the definition of
a chem cal weapon as a “toxic chemcal and its’ precursors
that are intended for a purpose not prohibited under that
chapter”. It also nentioned a chemical weapon being a
muni ti ons or device specifically designed to cause death or
ot her harm t hrough toxic properties.

Representative Croft acknow edged that | anguage coul d be too
“tight” but that it could be used as the “outer” guidelines.

Co-Chair WIllians commented that the bill would be HELD in
Commttee for Representative MQ@ire, M. Carpeneti and
Representative Croft to neet to discuss the legal matters.

HB 350 was HELD in Commttee for further consideration.
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#
ADJ QURNVENT

The neeting was adjourned at 3:36 P. M
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