HOUSE FI NANCE COWM TTEE
January 22, 2001
1:37 PM

TAPE HFC 01 - 17, Side A
TAPE HFC 01 - 17, Side B

CALL TO ORDER

Co-Chair Mulder called the House Finance Conmttee neeting
to order at 1:37 PM

VEMBERS PRESENT

Representative El don Mul der, Co-Chair
Representative Bill WIlIlianms, Co-Chair
Representati ve Con Bunde, Vice-Chair
Representative Eric Croft

Represent ati ve John Davi es
Representative Carl Mses
Representative Ri chard Foster
Representative John Harris
Representative Bill Hudson

Represent ati ve Ken Lancaster
Representative Ji m Wit aker

VEMBERS ABSENT

None
ALSO PRESENT

Speaker Bri an Porter; Representati ve Mar y Kapsner;
Representative Joe Geen; Representative Gary Stevens;
Representative Drew Scalzi; Bruce Botelho, Conm ssioner,

Department of Law, Steve White, Assistant Attorney Ceneral,
Departnent of Law, Brad Pierce, Senior Economst, Ofice of
Managenent & Budget Mary MDowel |, Comm ssioner, Comrerci al
Fi sheries Entry Conm ssion, Juneau.

PRESENT VI A TELECONFERENCE

None
GENERAL SUBJECT(S) :

BRI EFI NG OVERVI EW BY
ATTORNEY GENERAL BRUCE BOTELHO
CARLSON versus CFEC
(Comrerci al Fisheries Entry Conmm ssion)

The followi ng overview was taken in |log note format. Tapes

and handouts w |l be on file with the House Finance
Comm ttee through the 22nd Legi sl ative Session, contact 465-
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2156.

After the

22nd Legi sl ative

Session they wll be

avai l abl e through the Legislative Library at 465-3808.

LOG | SPEAKER DI SCUSSI ON
TAPE HFC 00 - 17
SIDE A

000 | Co-Chair Mul der Opened the neeting and expl ained that the
nmeeti ng woul d provi de an overview of the
Carl son versus Commercial Fisheries Entry
Commi ssi on (CFEC) case.

103 | BRUCE BOTELHO Spoke to the issue of the financial

COWM SSI ONER, consequences to the State fromthe policy
DEPARTMENT OF LAW perspective. He addressed the costs of
limted entry |icenses.

184 | Attorney Ceneral Not ed that the suit had been ongoi ng
Bot el ho since 1982 and it had been before the

Al aska Suprene Court twice. 1In the

| at est appeal , decided in 1996, the Court
announced a fornmula that establishes for
each year, the maxi num additional anount
that a nonresident nay be charged. One
of the main facts in the formula is the
State’s annual expenditure that support
the industry, the higher the fees that
may be charged to nonresidents. He
enphasi zed that it was inportant to
informthe Legislature about the
potential financial liabilities the case
presents.

298 | Attorney Ceneral Advi sed that Assistant Ceneral Steve
Bot el ho White woul d provide Committee nenbers a

hi stori cal perspective of the case.

370 | STEVE WHI TE, Stated that he had been involved with the
ASSI STANT ATTORNEY case for 6 years. He nentioned that the
GENERAL, DEPARTMENT | nmain question is “how nmuch can the
OF LAW fi shermen and residents be charged for

the sane permt”. By statute,

nonresi dents are charged $125 dol |l ars,
and residents are charged $60 dol | ars.
The difference rests with permts, which
is the statute being chall enged.

518 M. Wiite An annual fee for entry or interimuse
permts shall be no | ess than $10 doll ars
and no nore than $70 doll ars.

578 |M. Wiite Not ed that the case had been first

chal l enged in 1982. There are 11, 000
fishernmen involved in that suit. They
argue that the fee structure violates the
U S. Constitution. The clause, which

t hey chal l enged, is under the conmerce
clause. 1In 1989, there was an appeal to
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the Al aska Suprenme Court, which was sent
back to the Trial Courts, which resulted
inaruling that residents and
nonr esi dents shoul d be charged equal |l y.
Resi dents and nonresi dents shoul d be
credited.

698

M. Wite

The case has been appeal ed and reappeal ed
a nunber of tinmes. The Supreme Court
provided a fornmula for the determ nation
cal cul ati on and t he maxi num perm ssi bl e
fee for a nonresident comrercial fishing
| icense or permt. The formula would
take the maxi mum perm ssible fee for a
nonresi dent permt |icense and woul d be
determ ned through the fee for a resident
permt. That nunber would be added to

t he annual fisheries budget/Al aska

popul ation times the % of State budget
fromoil revenues.

845

M. Wite

The class petitioned the Suprene Court
deci sion. The Departnent fought that
appeal and the U. S. Suprene Court denied
t hat appeal .

899

M. Wite

Spoke to the refund issues. The
Department has argued that only the six
plaintiffs should be paid and that this
shoul d not be a class action suit.
Additionally, the Departnment has argued
that there should not be any interest.
The Superior Court denied those
argunents.

937

M. Wite

There was a trial last June and the
Superior Court received six proposals
i ncluding the capital costs, harbors,

i ndi rect costs of governnment, subsidy
provi ded for hatcheries, etc. The
Superior Court allowed only two of the
provi si ons and struck down the others.

1030

M. Wite

At the end of the trial in June, all the
categories were calculated to decide the
di fference between the resident and
nonresi dent difference. The differential
resulted in the anount of $155 doll ars.

1075

M. Wite

The total difference cane to $1.4 mllion
dollars. Al so, the underpaynent was

cal cul ated which resulted in the anpunt
of $1.43 thousand dol | ars.

1118

M. Wite

The current plan requires that each
nonr esi dent needs to be notified in order
to determine if they want the refund.

1148

M. Wite

The ot her refunds for the additional 17
years in question nust also be
determ ned. Follow ng the final
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judgment, will allow an appeal to the

Al aska Suprene Court.

1192

M. Wite

Bel i eved that sone of the decisions could
be reversed. He did not know whi ch ones
woul d be reversed. Based on what the
Superior Court has ruled to date, it
could be quite high

1231

Co- Chair Mul der

Asked about the $30 mllion dollars
outlined in the neno.

1242

M. Wite

Noted that he did not believe that the
anount woul d be greater than that. It
could be different each year depending on
t he vari abl es.

1271

Representati ve
Hudson

I nqui red how far back did the clains go.

1290

M. Wite

Back to 1984. The three to one has been
on the books since 1978 and was pl aced
into statute in 1982.

1317

M. Wite

Menti oned the crewnenber |icense fee

since 1989.

1331

Representati ve
Hudson

Asked how the percent of the State budget
oil revenue was conput ed.

1344

M. Wite

Deferred to M. Pierce.

1361

BRAD PI ERCE, SEN OR
ECONOM ST, OFFI CE OF
MANAGEMENT & BUDGET

Bel i eved that they could use the
petrol eum derived revenues and per manent
fund earnings which anobunts to 60% of the
total revenues. It would be discounted
by 6/10, 70% of the total funds.

1405

Representative Croft

Asked about the issues for appeal. He
asked about certification and cl ass

i ssues. He asked what the possible

i nterest coul d be.

1451

M. Wite

In 1996, the principle refunds anmounted
to 50% of the principle, and then was
added on as interest.

1474

Representati ve Croft

The interest could be about $10-$%$14
mllion dollars. He nmentioned that the
appeal could be nmade on the budget appeal
cat egory.

1506

M. Wite

Agreed that was true for FY96. however,
he stated that certification would be
attached on two different theories.

1543

Vi ce- Chair Bunde

He asked if the residents of Al aska woul d
be called upon to nmake a contribution to
the fee depending on where they live.

1563

M. Wite

The Suprenme Court clarified that there
could only be taxation in those places
where the Admi nistration pays on those
services. That would create the
differential. He admtted that this
coul d create an accounting ni ght mare.

1598

Vi ce- Chair Bunde

Commented that the nore the | ocal s
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provide, the less the State would have to
contri bute.

1619 | Representative Si x categori es.
Davi es

1625 |M. Wite Direct operating expenditures.

I ndi rect operating expenditures.
Gener al governnental expenditures.
Capital costs.

Hat chery | oan subsi dy.

Managenment for the benefit for State
resi dents.

1719 | Representative Croft | Asked what the Courts all owed?

1730 |[M. Wite $571 dollars per person.

1748 | Co- Chair Ml der Suggested that it was odd that the
Suprenme Court voiced a different decision
for residents versus nonresidents. He
stressed that it was inconsistent that
t hey uphel d that deci sion.

1787 | M. Wiite Found that the Suprenme Court upheld the
ability of a person noving fromstate to
state to uphold their |ivelihood.

1811 |M. Wite Pointed out that if there is a non-

i nportant constitutional right, the
Courts have tolerated certain quality
rights.

1853 | Representative Asked how practical it would be to find

Hudson every potential recipient.

1872 |M. Wite Replied that the Limted Entry Conmm ssion
has records of all those that paid. The
problemrests with being able to find
their current addresses.

1890 | MARY MCDOWELL, In the process the Comm ssion wll be
COWM SSI ONER, sending out notification by March 15,
COMVERI CAL FI SHERI ES | 2001, to the ol d addresses requesting
ENTRY COWMM SSI ON, notification of any change of address.
JUNEAU

1925 | SPEAKER BRI AN PORTER | Asked about the cl ains.

1940 |M. Wite Asked if there was no record of that
claim Stated that the |ast Superior
Court decision was the one nade in
Anchor age.

2002 [ M. Wiite Comrent ed on the nunber of people that
woul d not be found which could establish
t he di nensions of that class.

2022 | Vi ce- Chai r Bunde | nqui red about the costs of notification.

2039 | REPRESENTATI VE GARY | Asked about the paynment for the Al askan
STEVENS fi shernmen and then the ones that would be

left to pay.

2076 |M. Wiite Stressed that the Departnent of Law had

made a good case presentation and that
the judge was the one that made the fina
deci si on.
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2101

Co- Chair Mul der

Coul d not understand the judge s |ogic,
whi ch gives preference to those that |ive
out of State. He questioned why the
courts had not taken that into

consi derati on.

2127

M. Wite

Spoke to the retroactive charge in the
anount of the rate. He stated that it
woul d be difficult to nake that a
constitutional option.

2156

Co- Chair Mul der

Suggest ed the possi bl e offset
conput ati ons.

2167

Representati ve
Hudson

Asked if it would help to nodify the | aw
to account for that. He inquired if it
woul d help if the Legislature passed a
Concurrent Resolution to go along with

t hat .

2193

M. Wite

Stated that it could not hurt, however,
the Suprene Court would not give it much
cl out.

2211

M. Wite

Comment ed that the Departnent of Law
woul d be appealing the decision as soon
as the Suprene Court nmakes it final
judgnent, anticipated to be in Apri
2001.

2240

Representati ve Croft

Asked how the State could differentiate
bet ween resi dent and nonresi dent.

2261

M. Wite

When pursuing a livelihood, the State can
only charge nonresidents nore if the
nonr esi dent creates a hi gher enforcenent
cost or other costs. O if the resident
t hensel ves, received credit and that
coul d provide the base of the anpunt of
the credit.

2302

Representati ve Croft

Questioned if sone sort of tax with a
rebate option could work.

TAPE HFC 01 -
Side B

17,

024

M. Wite

Replied that could be problematic. |If
the Court determines that it is an out of
state penalty, they tend to strike it
down.

075

Representati ve Moses

Rem nded nenbers that he proposes that
there should be an incone tax on property
t axes.

112

Co- Chair Mul der

ADJ OURNED: The House Fi nance Conmittee
adj ourned at 2:25 P. M
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