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ACTI ON NARRATI VE

TAPE 02-22, SIDE A
Number 0001

COCHAIR KEVIN MEYER called the House Comunity and Regional
Affairs Standing Conmmttee neeting to order at 8:12 a.m
Represent ati ves Mrgan, Meyer, Scalzi, Guess, and Kerttula were
present at the call to order

HB 500- ADVANCE ACQUI SI TI ON OF REAL PROPERTY

CO CHAIR MEYER announced that the only order of business would
be HOUSE BILL NO 500, "An Act relating to the advance
acquisition of real property for public purposes.™

Number 0090
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REPRESENTATI VE VIC KOHRI NG Al aska State Legislature, testified
as the sponsor of HB 500. Representati ve Kohring paraphrased
the follow ng portion of the sponsor statenent:

Infrastructure devel opnent IS key to econoni ¢
devel opnent t hroughout Al aska. Ri ght - of -way corridors
are required to access resources and markets, enhance
intrastate commerce, and inprove Alaskan's quality of
life. Inter-nodal access to existing and future
harbors and airports wll also play a key role in
determ ning nany of the corridors.

Econom cal transportation and utilities are vital to
devel oping Alaska's raw resources and val ue-added
pr oducts. Lowering the <cost of developing these
corridors will allow Al aska's resources to conpete in
nati onal and international markets.

Many tines proposed resource extraction projects are
hi ndered due to lack of established rights-of-way to
access the sites or to nove the resources to markets.

I n urbani zed areas, the public process to identify new
rights-of-way (transportation and utility corridors)
for past-due projects can extend over |ong periods.
This results in bitter battles, pitting neighbor
agai nst neighbor, ending up wth mny dislocated
property owners. Sky rocketing right-of-way costs and
nore expensive construction costs result in project
del ays and fewer projects statew de.

REPRESENTATI VE KOHRING specified that two separate groups,
property owners and public entities such as the Alaska Railroad
and the Departnent of Transportation & Public Facilities
(DOT&PF), are inpacted in opposite ways under the current
met hod. Usually the process to obtain a right-of-way (RON is a
| ong process, up to five years or nore. During that process,
costs can escalate over tine. Currently there are no statutes
that address this issue and allow the identification and
preservation of corridors for future use, which HB 400

addr esses. Representative Kohring pointed out that ROWM for
roads and utilities tremendously inpact property owners. The
solution, HB 500, is a process that allows state and | ocal

governments and public utilities to nenorialize transportation
or utility ROW corridors. This legislation would allow for the
advance acquisition of these corridors in order to avoid del ays
in construction and the cost [increases]. The result of [HB
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500] is long-term savings for the ROW acquisition as well as
avoi di ng construction delays. Furthernore, this advanced notice
protects the public because the public will be better inforned
with access to | ong-range devel opnent pl ans.

Number 0600

REPRESENTATI VE KOHRI NG pointed out that HB 500 focuses on the
use of "em nent domain" for the advanced purchase of the ROW
only when certain conditions are net. Representati ve Kohring
expl ained that em nent domain is a request to the courts for a
public entity to purchase property for ROW acquisition when a
purchase agreenent with a property owner cannot be obtained.

Therefore, a judge would nmeke the decision as to whether it is

in the public's interest to sell the property. If so, the judge
establishes the purchase price and conditions of the property,
which alnpost always results in disagreenents. For exanpl e,

em nent domain m ght be used when a highway needs to be w dened
such as the case with the Parks H ghway. The requirenments for
use of emnent domain are to ensure that the proposed future use
isn't too specul ative. The proposed use of the property mnust be
reasonably foreseeable and the use of the property nust be
identified in a developnent plan that is nmade available to the
publ i c. Therefore, the passage of HB 500 wll result in
decreased ROW acquisition costs and accelerated permtting for
future transportation utility projects, which would result in a
nore expeditious process. Furthernore, the resource extraction
and val ue-added industries wll be able to capture energing
resource markets when it's optinmum for them

REPRESENTATI VE SCALZI referred to page 3, and inquired as to
what Section 4 is about.

Number 0888
M KE KRl EBER, St af f to Representati ve Kohri ng, House

Transportation Standing Committee, Alaska State Legislature,
answered that [AS 18.55.550] refers to the Alaska Housing

Fi nance Corporation (AHFC). This legislation takes AHFC s
exi sting power of em nent domain and allows themto also utilize
advanced acquisition of property through em nent domain. In
response to Representative Scalzi, M. Krieber said that the
change of "it" to "the corporation" is nerely a |anguage
cl eanup. He further explained that what has changed is the

advanced acquisition of property through emnent donmain for
AHFC.

HOUSE CRA COW TTEE -4- April 11, 2002



COCHAIR MEYER recalled, from his days on the Anchorage
Assenbly, that emnent domain was a "dirty word" because it
meant taking soneone's property against their will, which [the
assenbly] tried to avoid at all costs. Co-Chair Meyer expressed
concern with the possibility of using em nent donain even nore
aggressively than in the past.

MR. KRIEBER agreed that is a possibility. However, wunder the
current situation property owners can block major projects.
Al aska has had resource devel opnent opportunities that have been
bl ocked, through ROW acquisition problens, because there is no
way to get the resource to market. This happens in urban areas.
He pointed out that the ability to have emnent donmain at an
earlier stage wll keep further property developnent from
occurring, which may prevent others from being unduly inpacted
if eminent domain was utilized just prior to the project.

Nunber 1106

CO- CHAIR MEYER remarked that it is a delicate balance because
the American dreamis to own property, and the last thing anyone
wants is for the governnent to take it away. However, one piece
of property [shouldn't be allowed] to block a project.

MR. KRI EBER provided the commttee with the follow ng situation.
The Alaska Railroad is looking at relocating the tracks out of
dowmntown Wasilla due to safety issues concerning the proximty
of the Parks Hi ghway with the railroad tracks. One of the
routes that was reviewed was identical to a route DOT&PF had
identified in the 1980s for a bypass. However, DOT&PF didn't
menorialize that study and thus in the last 20 years people have
purchased property in that area. Wen the study went public and
comunity neetings were held, those folks [spoke up] because

they had no idea about the project. M. Krieber said that in
this situation there will either be a highway bypass or the
railroad will have to be relocated in order to expand the
hi ghway within the existing corridor. The alternative would be
that a large part of downtown Wasilla will have to be purchased
in order to wden the Parks Hi ghway. This is a no-wn

si tuation. Had DOT&PF been able to nenorialize that ROW 20
years ago and begin the acquisition process, this wouldn't be an
i ssue.

Nunber 1293

REPRESENTATI VE KERTTULA asked if any place in the nation allows
t hi s advanced acqui sition.
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MR. KRIEBER replied yes, there are about a half dozen states
that do this.

REPRESENTATI VE KERTTULA inquired as to how those states
determine the fair market value to the individual [property
owner]. At what point in tinme is that val ue determ ned.

MR. KRI EBER answered that the value is determned at the point
the property is to be acquired.

REPRESENTATI VE KERTTULA pointed out that would nmean five years
in advance of when the property would be used. Therefore, she
asked what would happen if in that time the property value
rises.

MR. KRI EBER highlighted that the property owner woul d' ve already
relinqui shed the property, in a sense, through em nent domain.

REPRESENTATI VE KERTTULA inquired as to what would happen in the
case in which the property isn't used. Wul d the property be
returned to the property owner, she asked. Furt hernore, what
happens if the value of the property has increased 100 tines
during that tine; would the governnent be allowed to hold that
property and the increased val ue, she asked.

MR. KRIEBER answered that can happen. However, HB 500
[requires] "sonme high |evel of assurance"” that the project wll
nove forward. In an em nent domain case, the judge would review
the degree of certainty [that the project will nove forward] and
make a determ nation. For exanple, the Parks Hi ghway project
and its environnental inpact study (EIS) was approved in 1994.
However, the escalation in price for the next phase of the Parks
H ghway ROW acquisition, 1.5 mles, has increased to over $15
mllion. Therefore, the ROW acquisition is nore expensive than
the road construction itself. He noted that there was a case of
em nent donmain for the Parks Hi ghway project.

Number 1498

REPRESENTATI VE KERTTULA inquired as to why DOT&PF didn't condemn
the ROWat the point when the project was built.

MR. KRIEBER deferred to DOT&PF. In further response to
Representative Kerttula, M. Krieber explained that DOT&PF
operates under federal gui del i nes, which allows for ROW
acquisition on a nmuch shorter tinmeframe. Again, he deferred to
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DOT&PF, but noted that there is nothing in state |aw that
provides for state entities to perform advanced acqui sition.

REPRESENTATI VE KERTTULA pointed out that [the state] has the
ability to purchase the ROWNVat the tine.

MR. KRI EBER expl ai ned that once an entity noves forward with an
em nent dommin act, there are "court restrictions" to proceed
wWithin a short tine period. Therefore, HB 500 provides that an
entity could take a 5-10 year tine period and spread out the ROW
acqui sition. Thi s | egislation addressed the potential

[ obstacle] in the process.

Number 1631
REPRESENTATI VE SCALZI asked if [HB 500] provides that the
property is nerely identified in advance or does it provide that

the property is acquired in advance.

MR. KRI EBER explained that em nent domain neans that a court
action is being taken in order to acquire sonething [for prices]

at that specific tine. In further response to Representative
Scal zi, M. Krieber said that even if there are changes, the
judge would still need to nmake the determnation that this
project is emnent to go forward. The judge would still need to

make the sanme findings nade under the current |aw for em nent
donmai n.

REPRESENTATI VE SCALZI asked if there would be an adjustnent in
the price [at the tinme of a change in the price].

MR. KRIEBER answered that typically when the judge issues the
decl aration [of em nent domain] the price is established.

REPRESENTATI VE GUESS questi oned whether HB 500 woul d resol ve the
problem in Wasilla. This legislation refers to situations in
whi ch sonmething is to be done in the next five years.

MR. KRIEBER clarified that HB 500 addressed a tinme greater than
five years. In further response to Representative Guess, he
answered that the price is still set at the tinme em nent domain
is [established], which is also at the tine when the property
transfer occurs.

Nunber 1785
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BRUCE CARR, Director, Strategic Planning, Alaska Railroad
Corporation, testified via teleconference in support of HB 500.
Although in the history of ARRC there has been no case of
em nent domain, HB 500 provides another tool that could be
utilized.

Nunber 1861

RI CK KAUZLARI CH, Ri ght - of - Wy Chi ef, Depart ment of
Transportation & Public Facilities, informed the conmttee that
he has worked as a ROW agent with DOT&PF for over 22 years. M.
Kauzl ari ch announced that DOT&PF supports HB 500. Currently,
DOT&PF has the ability to perform advanced acquisitions,
although it's a very conplicated process. The departnment nust
receive prior approval from the Federal Hi ghway Adm nistration
(FHWA)  for advanced acquisitions. Therefore, the departnent
often nmust conplete the required environnmental process, which is
time consumng and difficult. He pointed out that the reason
for this constraint is because the majority of the departnent's
funding conmes fromthe federal governnent. Due to the obstacles
that DOT&PF faces in order to obtain FHWM dollars, M.
Kauzl ari ch reconmended that the |egislature consider an advanced
acquisition fund, which would be used for properties that have

been identified as necessary for a project, per HB 500. Thi s
| egi slation provides another tool for the departnent in its
negoti ation and acquisition process. Furthernmore, HB 500 wll

help with the creation of the decisional docunent, which is
created when a piece of property needs to be acquired by the
condemmati on process or emnm nent domain process. The deci si ona
docunent denonstrates that the acquired property is necessary
for the public good.

Number 1997

MR. KAUZLARICH turned to the issue of em nent domain, which he
viewed as another tool that can be used to acquire property for

a project. There are times when there is property to be
acquired from soneone who doesn't want to sell. Therefore, the
use of emnent domain is necessary. However, there are nany

occasi ons when emnent domain is used in order to clear a title.
M. Kauzlarich echoed wearlier testinony in regard to how
advanced acquisition would have saved the state noney with the
Par ks H ghway proj ect. M. Kauzl ari ch rest at ed t hat
departnment's support of HB 500.

REPRESENTATI VE SCALZI restated his earlier question in regard to
whet her the price stays the sane as was established at the tine
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of em nent domain even if that project doesn't nove forward for
five to six years and is re-evaluated after ten years.

MR, KAUZLARI CH explained that during any acquisition process,
the departnment would first have the property appraised by an
i ndependent fee appraiser and a market value is determ ned. The
negoti at or speaks wth the property owner about [the
acqui sition]. The property owner can present the departnent
wth its own appraisal. M. Kauzlarich answered that the val ue
of the property would be determned on the date the departnent
acquires the property.

Number 2195

CO- CHAIR MEYER inquired as to what HB 500 allows the departnent
to do that it can't already do.

MR,  KAUZLARI CH acknowl edged that the departnent can already
perform advanced acquisitions. However, HB 500 places in
statute the notion that advanced acquisitions are a good thing
for the public.

Nunber 2259

REPRESENTATI VE KERTTULA inquired as to what would happen if the
departnment doesn't use the [acquired] property.

MR. KAUZLARI CH specul ated that the property would be available
for sale sone tine in the future. In further response to
Representati ve Kerttul a, M. Kauzl ari ch rel at ed hi s
understanding that if the property values increase during the
time in which the property wasn't used, then those funds would
return to the general fund or to the funding source if there was
sone sort of |and bank

REPRESENTATI VE KERTTULA renmarked that the departnment will still
have to conply with the federal law in order to receive federa
funds.

MR. KAUZLARI CH envi sioned that the departnent would approach the
federal government after the property has been acquired and at
the tine when the project is on track for devel opnent. At that
tinme t he f eder al gover nnent woul d be pr esent ed wth
docunentation in order to be reinbursed for the departnent's
costs for the acquisition.
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REPRESENTATI VE KERTTULA related her understanding that such a
process would be new and isn't in place now.

MR, KAUZLARI CH replied yes. Currently, there are two types of

acquisitions through the federal governnent. There is a
hardshi p acquisition in which a property owner knows a project
is comng and they want to sell. However, these cases don't

happen very often. There is al so advanced corridor purchasing,
whi ch was utilized on the EKIutna-Parks project.

Number 2451

JOHN  BI TNEY, Legi sl ative Liaison, Al aska Housing Finance
Corporation (AHFC), related his understanding that AHFC has the
power of emnent domain under urban renewal statutes created
under the forner Alaska State Housing Authority in 1951.
However, AHFC doesn't have any active urban renewal projects
noving forward at this time nor is there any intent to do so.
The AHFC statutes regarding this authority are very detailed in
regard to the requirenents to work closely with the |[ocal
governing body if AHFC ever becones involved in urban renewal or
em nent domain. M. Bitney explained that if AHFC was to be
involved in sone urban renewal, it would be a situation in which
there is a large disaster for which the corporation would be
asked to take advantage of sone federal assistance.

CO- CHAIR MEYER referred to a letter fromthe Al aska Manufactured
Housi ng Association, which is included in the commttee packet.
The associ ati on opposes HB 500 because of concern that it could
drop the value of their property if someone was to conme in via
em nent domain and purchase property and construct |ow incone
housi ng.

MR. BITNEY explained that the statute refers to an area that is
a "slunt area and thus [an entity] would enter such an area in
order to inprove the property values in the area. The concept
of low inconme housing doesn't necessarily |ower the value of
surroundi ng property. He infornmed the comrittee that generally,

[AHFC] is required to do things at a higher |evel. M. Bitney
pointed to the Cedar Park project as an exanple of a good
quality property. The current concept with |ow inconme housing

is to disburse it in comunities rather than have concentrated
conpl exes.

CO CHAIR MEYER surm sed then that if AHFC were to take advant age

of HB 500 it would be in order to inprove the value of the
surroundi ng property.
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Number 2754

REPRESENTATI VE KERTTULA said that she would like to see nore
work on this, in particular what has happened with this in other
st at es.

CO- CHAIR MEYER asked if Representative Kerttula had any | egal
concerns with HB 500.

REPRESENTATI VE KERTTULA replied yes, and cited concerns wth
regard to what constitutes just conpensation and at what point
that is determ ned. "We're the [farthest] west of all the
western states and traditionally western states are very pro
i ndi vi dual property right owners oriented. And I'd just like to
understand that issue better before we nove it on. Ilt's ... a
little ironic ... that we would do sonething like this in
Al aska," she remarked.

MR. KRIEBER agreed to work on HB 500 wth Representative
Kerttul a.

CO CHAI R MEYER announced that HB 500 woul d be hel d.
ADJ QURNVENT
There being no further business before the commttee, the House

Community and Regional Affairs Standing Commttee neeting was
adj ourned at 8:53 a.m
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