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ACTI ON NARRATI VE
TAPE 02-1, SIDE A [Senate CRA tape]

CHAI RVAN JOHN TORGERSON cal l ed the joint neeting of the Senate and
House Community & Regional Affairs Conmttees to order at 8:12 a.m
Present were Senators Lincoln, Kelly, Austerman, Phillips and
Chai rman Torgerson and Representatives Hal cro, Scalzi, Guess and
Co-Chairs Meyer and Mrgan. Representative Mrkowski arrived at
8:25 a.m

The first order of business was the Local Boundary Conmm ssion
Annual Report.

KEVIN WARI NG, Chairman of the Local Boundary Conm ssion, asked
Comm ssioner Allan Tesche, appointee from the third judicial
district and Dan Bockhorst, comm ssion staff, to join himat the
wi t ness table.

He announced that there are two vacancies on the conm ssion at
present. The seats in both Northwest and Southeast Al aska are
vacant .

The conmi ssion did file its annual report with the Legislature, as
required by law, and it addresses three principle areas. The first
chapter gives an overview of the conmm ssion and its basis under |aw
as well as activities and functions. The second chapter summari zes
the comm ssion’s activities over the last year and gives sone
informati on about pending proposals. Chapter three discusses
several inportant public policy issues that relate to |[ocal
governnment in Al aska.

He said his report would be briefer than usual to give nore tine to
t he di scussi on of the Homer annexati on.

The Al aska Constitution established the Local Boundary Comm ssion
(LBC) to ensure that proposals relating to boroughs and city
boundary issues will be dealt with objectively and froma statew de
perspective. The state constitution and statutes give the
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commi ssion responsibility for review ng and acting upon proposal s
for the foll ow ng:

* Incorporation of cities and boroughs

* Annexation to cities and boroughs

* Detachnment fromcities and boroughs

* Reclassifications of cities

e Dissolution of cities or boroughs

* Merger and consolidation of cities and boroughs

In addition to those responsibilities, the conm ssion has other
powers and obligations that are defined in statute and include the
duty to nmake studies and recomrendations on |ocal governnental
boundary i ssues.

Comm ssion nenbers are not paid, rather they serve as volunteers
and receive no conpensation for their tinme spent on LBC business.
The Departnment of Comunity and Econom c Devel opnent (DCED)
provi des staff support to the LBC

The LBC net 15 tines in the |last cal endar year. To mnimze costs,
they would deal with several issues at each neeting and would
conduct nmeet i ngs via teleconference whenever practical .
Coll ectively, the nenbers spend hundreds of hours dealing wth
docunents, attendi ng hearings and doi ng LBC busi ness.

In the past year, the conm ssion acted on several proposals that
were submtted. They approved petitions for the consolidation of
the Gty of Ketchikan and Ketchi kan Gateway Borough, for the
consolidation of the Cty of Fairbanks and Fairbanks North Star
Borough, for the incorporation of the City of Tal keetna as a Hone
Rule Gty and for the annexation to the Gty of Homer. The outcone
of sone of those is clear. The voters in Ketchi kan and Fairbanks
chose not to approve those consolidation proposals so they won't go
forward. The Tal keetna voters will hold a vote in March and the LBC
approved an annexation to the Gty of Homer that is significantly
smal l er than the original petition of nore than 25 square m |l es.

In April of 2001, residents of Adak approved incorporation of a
Second-Class City of Adak after the LBC approved their petition in
2000. LBC decisions have frequently been litigated, but for the
fifth year in arow, there is no standing litigation against any of
t heir deci sions.

The LBC continued to review, update and revise the regulations in
the Al aska Adm nistrative Code, which are the regulations that
govern their business. The last time the regul ations underwent
conprehensive review was ten years ago and since that tinme there
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have been significant changes in state statute that affect the
comm ssion’s activities. They suggested sone housekeeping
regulations to address anbiguities and to streamine sone
procedures for non-controversial proposals.

They al so proposed a new requirenent for a |ocal public hearing on
| egi sl ative review annexation proposals to be held before they are
submtted to the LBC. This requirenment would apply to proposals
such as the one the Cty of Honer initiated.

They held four public work sessions on the proposed changes in
their regulations in the year 2000 and this year they published
notice of the regulations and invited public comment. They held two
public hearings on the regulations and then approved a set of
revised regul ations that are now being reviewed by the Departnent
of Law.

The following significant petitions are pending before the
conmmi ssi on:

 Avote on the petition to consolidate the Gty of Haines and
t he Hai nes Borough will be held in Haines in March.

e A petition to dissolve the existing Gty of Skagway and
concurrently incorporate a Skagway Borough.

 The Gty of Wasilla has submtted a |ocal action petition for
annexation of about 300 acres adjacent to the city. This type

of petition will be settled by |ocal property owners and
residents and would not conme to the legislature if it is
approved.

e The City of Palner has submitted an annexation petition.

» There are ongoi ng di scussi ons about borough incorporations of
significant annexations in Wangell and Petersburg.

The following policy issues are discussed in Chapter 3 of the
annual report and were rai sed as normal conm ssion responsibilities
to address | ocal governnental boundary problens or issues:

e The Unorganized Borough and its failure to neet the
constitutional requirenments set out in Article 10 of the
Constitution and the disincentives that are nowin state | aw
that tend to discourage borough incorporation and borough
annexati ons

* There are anbiguities in state |law that affect the authority
of newy incorporated municipal governnments to | evy property
taxes during the transitional period when they are setting up
to do business

e The adverse inpact of the Al aska Housi ng Fi nance Corporation’s
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Small Communities Housing Loan Program on sone boundary
changes

UNORGANI ZED BOROUGH

SB 48 woul d establish a new nethod for incorporation of boroughs in
areas of the unorgani zed borough that satisfy the standards in | aw
for borough incorporation. The LBC has been supportive of the
concept enbedded in the |egislation.

Statutes now authorize funds for borough feasibility studies by
| ocal groups wishing to examne the pros and cons of borough
i ncorporation, but funds have never been provided for such studies.
The Prince of Wales Island region and the Delta G eel ey regi on have
bot h expressed interest in conducting borough feasibility studies
and the LBC recomends the |legislature appropriate funds in the
approxi mat e anmount of $50, 000. 00 annually for such studies.

There is $600,000.00 available to newy incorporated cities and
boroughs to assist in their set up costs, but there are no
transition funds available for the consolidation or nerger of
governnents. There are |ocal groups |ooking at consolidation that
have expressed the wish that there be sone | esser anmount avail abl e
to themto help bridge the extra costs of consolidation.

AMBI GUI TIES | N STATE LAW

At present, state statutes are unclear about rmnunicipal authority to
| evy property taxes during the period inmmediately follow ng
i ncorporation, boundary changes, dissolutions or reclassifications.
Specifically, the pertinent sections of the statutes do not clearly
aut horize or prohibit nunicipal governnments that incorporate or
change boundaries after January 1, but cone into being during that
cal endar year, to assess, levy and collect taxes. The commi ssion
believes it would be beneficial to | ocal governnments to nmake the
ground rules clear. Those issues are fully addressed on pages 28
and 29 of the annual report and they offer sone draft |egislation
that was developed with the state assessor and sonme nunicipa
assessors that would resolve this uncertainty.

ALASKA HOUSI NG FI NANCE CORPORATION SMVALL COMMUNITIES HOUSI NG
ASS| STANCE PROGRAM

This program sonetines affects public acceptance of nunici pal
boundary changes because the rates are nore favorable for rura
residents and this stinmulates resistance to annexation anong
property owners and home nortgage hol ders that would face higher
|l oan rates if they are annexed. AHFC board of directors has adopted
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regul ations that have resolved this issue as it affects nergers and
consolidations but there is still no solution for the situation for
annexation and incorporation proposals. They continue to work with
AHFC to find a solution that is financially acceptable.

CO- CHAI RVAN TORGERSON cal | ed for questions.

REPRESENTATI VE SCALZI asked what pronpted the concern regarding
| evyi ng property taxes after January 1.

DAN BOCKHURST said Honmer provides an exanple. |If approved, the
annexation for the Gty of Homer, it will occur on March 9. There
are sonme who assert that if property assessnent value is fixed as
of January 1 of each cal endar year then that date al so establishes
a date by which a municipal entity has power to |levy property
taxes. If the area isn’t in the corporate boundaries of the Gty of
Hormer on January 1 2002, then the question arises as to whether the
City of Homer has the authority to |levy property taxes for the
period of time between March 9 and the end of the cal endar or
fiscal year. There is an Attorney General opinion that municipal
governnments have a duty to levy taxes on property that is annexed
after January 1 but in tinme for the nunicipal governnent to pl ace
that property on the tax role. In many cases there is dispute and
confusion anong city and borough governnments on this question and
sonme insist that the territory nmust be within the jurisdiction on
January 1 in order for it to be taxable for that period of tine.
The comm ssion’s proposal would provide a nmechanismto resol ve that
anbiguity.

MR. WARI NG added it is easy to see what a fair outcone would be;
t hat whi chever governnment is providing services at the tinme shoul d
be entitled to a conparabl e share of the revenues. That outcone can
be achieved with clarification in the statutes. The alternative is
inevitably sone litigation of the issue. Statutory clarification is
a better resolution.

CO CHAI RVAN TORGERSON comment ed he thought the conm ssion already
has broad based authority to acconplish this in their order for
annexation or detachnment. There may be a 45 day | egislative review
process but that is when the order becones effective, not the
effective date of stipulations that the conmssion may add to
annexation. He said he’s not sure they need |egislation. Rather,
"you just need to step out and do it."

MR WARING said the legislation statutorily states that the
comm ssion has that discretionary authority to place conditions on
boundary changes. He agreed they do have broad authority, but they
are generally conservative about venturing beyond what they see in
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statute and regulation. They would feel nore confortable with a
statutory statenent that the Legislature agrees this is sonething
t hey shoul d do.

ALLEN TESCHE, LBC representative fromthe Third Judicial D strict,
said his view of state statutes governing taxation is that they are
specific and clear as to the process that should be followed. He
too agrees that they would prefer having clear guidance fromthe
Legi sl ature on that issue rather than sinply taking a position and
waiting to see what the courts decide. Personally, he would rather
see the issue addressed as a policy matter at the legislative
| evel .

CO CHAI RVAN TORCGERSON sai d he di sagreed but the question is whether
they have the authority to put in the order when taxes would start
being collected and when they wouldn't. The LBC isn’'t arguing
whet her they have the authority, they just choose not to exercise
the authority.

MR. TESCHE said they question whether they have the authority in
the first place and that is where the problem starts. He’'s not
confortable with the proposition that they have the authority.

CO CHAI RVAN TORGERSON asked when Nancy Col fstead resigned fromthe
LBC.

MR. WARI NG t hought is was in July.

CO- CHAl RMAN TORGERSON asked if there were four comm ssi on nenbers
when the report was adopt ed.

MR. WARI NG sai d they had four nmenbers when the report was adopted
and at the tinme of the nost recent Honer public hearing. Myor
Wasserman resigned fromthe LBC about a nonth ago.

CO CHAI RVAN TORGERSON asked whether the request for the budget
amendnent of $50, 000.00 for help with borough incorporations is in
the budget request to the Legislature or just a request to the
comm ttee.

MR WARING said it isn't in any formal budget request.
REPRESENTATI VE SCALZI asked for background information and
justification for the suggested regulation to require a |oca
public hearing on legislative review annexati on proposals before
the petition is reviewed by the LBC

MR. WARING said legislative review annexations are usually the
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controversi al annexations; the non-controversial ones are routinely
handl ed wi thout com ng to the | egislature.

The LBC put in a new requirement that a | ocal governnent submtting
a legislative review annexation petition to the LBC should first
have a formal |ocal public hearing before it is forwarded to the
comm ssion. This did not grow from the controversy in Honer and
they did | ook at pros and cons. On one hand, this is an irrel evant
requi renent for many |ocal governnents with nodest petitions for
annexations. It is another |ayer of governnmental requirenent that
woul d yield no great benefit to the petitioner or the comm ssion.
However, periodically there are petitions that would benefit from
full local discussion. The LBC thought it would be worthwhile to
put in this requirenent to ensure when there are pros and cons they |
are discussed locally. They don't want the LBC to becone the
audi ence for things that should be worked out at the |ocal [evel
such as whether or not the petition should be filed.

REPRESENTATI VE SCALZI asked if public comments nove wth the
petition to the LBC

MR WARI NG sai d not necessarily; the |ocal government nust docunent
that it passed a resolution authorizing the petition before it is
accepted by the LBC. However, the information that is generated at
the public hearing would not necessarily pass with the petition but
it would be in the LBC staff file. The commi ssion is obviously in
the situation of being able to request any information it believes
woul d help it nmake a decision and | acking that information they can
draw t heir own concl usi ons.

There were no additional questions on the annual report.

CO CHAI RVAN TORGERSON announced the next topic would be the Homer
annexati on.

MR. WARI NG i nfornmed conmittee nmenbers he woul d be speaking froma
paper prepared 2/7/02 titled Sunmary of Local Boundary Comm ssion
Recommendati on for Homer Annexati on.

Article X, Section 1 of Alaska s Constitution defines how | oca
governnment is dealt with in this state. It says the purpose of this
section is:
to provide for maxi num |l ocal self-government with a
m ni rum of |ocal government wunits, and to prevent
duplication of tax-levying jurisdictions.

Annexation at the city level is the nmeans by which we get to that
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result. It is the tool used to prevent proliferation of |oca
governmental units, to mnimze the nunber of taxing jurisdictions,
to facilitate maxi mumlocal self governnment. It is a common tool as
evi denced by the nore than 40 annexations for the Gty of Anchorage
between 1920 and 1975 when it was unified. Many Al askan cities have
had repeated annexations. It enables |ocal governnents to expand
their jurisdictions and mnimzes the nunber of tax |evying
jurisdictions.

The City of Honer submtted a petition to the LBC for annexation of
25.64 square mles and the LBC instead approved a petition for
annexation of 4.58 square mles. He stands by the comm ssion’s
decision and it is clear that the conmm ssion did not rubber stanp
the petition. They took the information into account and reached a
very different result than the Gty of Honmer originally sought.

There are three elenents to an annexation decision by the Loca
Boundary Conmi ssi on:

* There is a structured process defined in regulation and | aw

e There are standards set out in law and regulation that the
comm ssion foll ows

e There is a record of the facts as docunented in the official
record of the proceedi ngs

The process was carefully set out, the law was applied and
docunentation of the reasons is found in the 42 page docunent of
the comm ssion’s statenment of decision. The rationale on each
standard is laid out so it is clear how the conm ssion reached its
decision. It is a structured and nethodical process and the
decision is not the result of an arbitrary or casual process.

The City of Honer annexation was a |engthy and through process with
all the procedural requirenents observed. Attachnment A summarized
the key steps in the Honmer annexation proceedi ngs.

There are fourteen standards established in |law for LBC deci sions
on city annexations. They make certain the respondents know that
those are the ground rules under which the conm ssion mnakes
decisions and it is best to focus argunents and information on
those standards. Attachnent B lists the fourteen rel evant standards
and their basis in statute and regulation. In the statenent of
deci sion, each of those standards is dealt with in turn.

Based on the facts in record, the comm ssion found that their

reconmended annexation of 4.58 square mles satisfied all |ega
standards. Sone key background for the recommended annexation is as
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foll ows:

e The Cty of Homer was incorporated in 1964 and has had no
change in its upland boundaries in all that tinme.

e Since 1964 the popul ation has grown four fold. The popul ation
of the greater Honmer area has grown about ten fold.

« The City of Honmer now ranks 11'" in population and 615 in
terns of |and area anong Al aska’s 146 city governments. After
annexation, it would be ranked 7'" in population and 48" in
| and area.

e The City of Honer already provides services used by residents
of the area reconmended for annexation. Fire protection, ENS5,
library, parks and recreation, bulk water supply, water/sewer
service to select area, and transportation facilities are
provided. It is difficult to determne who is a resident and
who is not and find an equitable way to nake sure those who
benefit from or have access to the services also share the
cost s.

e Annexation will increase real property taxes in the annexed
area by 2.75 mlls and extend the city sales tax to it

The record consists of a City of Homer petition, 14 responsive
briefs, witten comments on the petition by 168 parties, the Cty
of Homer’'s reply brief, DCED s Prelimnary Report and witten
comments on it from32 parties, DCED s final report and statenents,
testinmony, and public comrents nmade at the |ocal public hearing.

In addition to the printed record, the LBC obtained first hand
observations by touring the area by autonobile and helicopter.

He said he wouldn’t list all 14 standards but would respond to
guestions. The comm ssion did reach a unani nous deci sion that the
4.58 square mle area did neet all the requirenents. They viewed
their decision as conservative.

Finally, the conm ssion addressed two | egal issues raised during
t he annexati on proceedi ngs:

e Application of HB 13 passed last year and codified as AS
29.35.450(c). This is the law that requires a |local vote on
the change of a service area boundary before a borough
government can alter a service area boundary. The conmm ssion
heard argunents and they concluded that particular statute did
not nullify the commssion’s authority to approve the
annexation or to alter the affected service area boundari es.
They believe it is in agreenent with four A aska Suprene Court
cases that have addressed this issue. The Departnent of Law
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advised that provision does not inpede the conmmssion’s
deci sion to approve annexations and alter the boundaries of a
service area. It is his understanding the Legislative Lega

and Research Counsel also advised the Legislature that they
concur. This issue has arisen in a nunber of other annexation
petitions and they reached a simlar finding.

TAPE 02-1, SIDE B

* The argunent that the LBC should truncate the terns of elected
|l ocal officials in the Cty of Honmer and require a new
election. The rationale was that, due to the size of the
annexation, it would add approximately 18 percent to the
exi sting population of the city. The comm ssion el ected not to
truncate the terns based on the fact that:

o Honmer Council nenbers are elected at |large and do not
represent a specific district

o The terns of the mayor and two council nenbers wll
expire in Cctober 2002, two nore council ternms wll
expire in Cctober 2003 and the last 2 council ternms wll
expire in 2004

They could find no basis for the commission taking that initiative
and that would be a stretch of its authority.

In summary, the comm ssion unani nously approved the petition on the
nerits and the application of the standards. They believe they took
a conservative approach in defining the area that was included in
t he annexed area. Honmer has not grown as a conpact tight town; it
is very stretched out follow ng terrain and devel opabl e | and. The
LBC decided the area that is the nost immedi ately adjacent to the
exi sting community and nost heavily devel oped warranted annexati on.
The LBC didn't feel the city denonstrated that the |arger
annexati on was warrant ed.

The sentinment of the LBCis that this annexation is | ong overdue.
The point is to put the apparatus of a city governnent in place to
oversee the period of devel opnent rather than to cone afterwards.
That hasn’t happened in this case and probably sone of the
objection to the annexation stens fromthe fact that people devel op
a stake in the status quo and this is a change in the status quo.

CO- CHAI RVAN TORGERSON cal | ed for questions.

SENATOR PHI LLI PS asked about the allegation that one conm ssioner
had a serious conflict of interest in this particular case.
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MR. WARING said the petition was filed in March 2000. The LBC
operates under both the Executive Branch Ethics Act and their own
byl aws that deal with ethics issues. In June of 2000, Conm ssioner
Tesche filed notice that he and others in his firm had provided
sone legal services to the Cty of Honer. At |east sone of the
advice that was given related to |land use issues. They held a
public hearing, consulted the Attorney CGeneral’s office and | ooked
at both the Executive Branch Ethics Act and the LBC byl aws before
determning that the financial involvenent was not substanti al
enough to disqualify or put any cloud on Comm ssioner Tesche’s
participation or to constitute a conflict of interest in the Honer
case. The issue continued to be rai sed at subsequent points and the
comm ssion continued to think there was no substantial conflict of
interest because there was a very nodest |evel of previous
i nvol venent by the comm ssioner.

SENATOR PHILLIPS asked whether the LBC has a system whereby
commi ssioners are able to recuse thenselves from voting if they
have a conflict of interest.

MR. WARI NG sai d whenever there is any possible cloud of this sort,
it is disclosed to the comm ssion and they go through the hearing
process descri bed previously.

SENATOR PHI LLI PS asked whether M. Tesche disclosed his conflict
ri ght away.

MR WARING said it is the responsibility of a comm ssioner to
disclose to himas Chairman as well as the Attorney GCeneral any
possi ble conflict and there are serious consequences if anyone
fails to do so.

SENATOR PHI LLIPS said he was interested in howit was done.

MR TESCHE responded in accordance with the Executive Branch Ethics
Act and the separate ethics standard that applies to the
comm ssion, he was ethically required to offer a letter to the
Chair that set forth the pertinent facts of the previous | egal work
that he did for the Gty of Palnmer that m ght be the subject of
potential criticism He did submt such a letter and he did request
a determnation fromthe conm ssion as to whether he could continue
to participate on the nmerits of the application. In open session
and without his participation, the conm ssion made appropriate
rulings on both requests and determ ned there was not a conflict
that would require himto recuse. A copy of that correspondence is
avail able to the conmttee nmenbers if they so desire. He said they
could then see what the disclosure was and that woul d probably
answer questions concerning the decision nade by the comm ssion.
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MR.  WARI NG announced he had a copy of Comm ssioner Tesche’s
original letter, the commssion’s action, subsequent correspondence
on the issue and his reply.

SENATOR PHI LLIPS asked for verification that the conm ssion
reviewed the material and determ ned there was not a conflict of
i nterest.

MR. WARI NG said they nmade a decision after a public hearing and
notice to interested parties.

REPRESENTATI VE HALCRO asked what type of appeals process was
avai | abl e once the comm ssion anmended the City of Honmer’s petition
from25 square mles down to 4.58 square mles.

MR VWARING replied there are two stages for anyone disagreeing with
the LBC decision. One is the reconsideration process, which is
fairly limted in its scope. There are specific criterion that deal
with a claimof msrepresentational fraud or if there were serious
errors in the comm ssion’s process or their understanding of the
| aw t hat warranted the conmm ssion reconsidering the decision or if
there was information available in the period after the hearing
that would have significant bearing on the basis of the
conmi ssion’s decision. Taking that into consideration, they m ght
reopen their decision. Six or seven parties requested they do that
but they chose not to do so.

There is opportunity for litigation if soneone is convinced the
conm ssion inproperly applied the standard, did not have a basis in
the facts, or if the decision nmade did not follow the process
properly. There is also the legislative review of the LBC deci sion,
whi ch provides an opportunity for the legislature to determ ne that
t hey made a deci sion based on nerit.

SENATOR HALCRO asked whether the Cty of Honer asked the LBC to
reconsider their decision to anmend their petition.

MR. WARI NG said no they did not.

SENATOR HALCRO found it striking that the city didn't ask for
reconsi deration when their petition for annexation was reduced by
83 percent.

MR WARI NG suggested those questions m ght best be addressed to the
city but they were accepting of the decision at the public hearing.

SENATOR LI NCOLN asked whether the comm ssioner from the First
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Judicial District participated through the entire process.

MR. WARI NG replied she participated through the hearings and the
deci sion. Conm ssioner Wassernan resigned before the vote not to
reconsi der, but since the vote was three zero not to reconsider,
the resignation made no difference in the outcone.

SENATOR LI NCOLN said she assunes there was no participation from
the comm ssioner fromthe Second Judicial District.

MR WARI NG said that is correct.

SENATOR LI NCOLN then asked if the LBC conducted a total of four
neeti ngs on the Honer annexati on.

MR WARING replied there were two comm ssion neetings. The LBC
staff attended sone of the other public informational neetings to
explain the pros and cons, the applicable statutes and the process
by which the comm ssion does its business. The conm ssion did not
nmeet on that until the final neeting is Decenber.

SENATOR LINCOLN asked if any neetings were conducted by
t el econf erence.

MR. WARING told her the reconsideration was tel econferenced. There
was Honer participation in some of the procedural steps and there
was a great deal of interest fromresidents regardi ng the suggested
regul ati on change requiring a local public hearing. This was an
idea froma Honmer resident and the conm ssion agrees.

The comm ssion has open neeting requirenents and exparte
conversations are not their way of doing business. As a matter of
course, the conm ssion does not discuss cases anong thensel ves
until they are at the public hearing.

SENATOR LINCOLN referred to a map of the area and asked himto
speak to why the conmssion added two sections nore than
reconmended by DECD.

MR. WARI NG pointed out that the area outlined in red shows the
staff’s recommendation. At the hearing, owners from the adjacent
160 acres requested that their property be added to the annexed
area. They thought it would inprove their opportunity to devel op
their property. The second area that was added |ies al ong the coast
and is sloped land. The city requested that area be added so they
could have jurisdiction to protect the scenic qualities of the
ar ea.

JT. H'S CRA COW TTEES -15- February 7, 2002



SENATOR LINCOLN referred to the map again and asked about a pie
shaped piece that is not included in the boundary.

MR. WARI NG replied that the conm ssion does the best they can, but
there will always be disagreenents and because of the ground
conditions at Homer, it is inpossible to draw a bright |ine between
devel oped and not devel oped.

He then asked if she was referring to the area outlined in green.

SENATOR LI NCOLN said she was referring to a portion of that area
that | ooks very popul ated. She then pointed to another area and
asked about that.

MR. WARI NG apol ogi zed that he was referring to a different area
when he answered t he question.

SENATOR LI NCOLN said she was trying to follow his answer.

MR. WARI NG expl ained the area encircled by the green blue line is
the existing Cty of Kachemak, which predates the Cty of Honer.
The City of Homer has grown to the point it butts against the Gty
of Kachemak and one of the reasons the LBC did not approve the area
proposed by the Cty of Honmer is that it would have conpletely
encircled the City of Kachemak. Generally, conm ssion regul ations
do not favor creating in-holdings of that sort. It is already
incorporated as a city, it is not an area that the Gty of Honer
sought and it did not ask to be included in the petition so the
comm ssion did not consider it.

REPRESENTATI VE SCALZI ensured all present that the scrutiny of the
guestions in no way inpugns on the integrity of the work done by
LBC staff but they certainly don't want there to be any appearance
of a rubber stanp.

He asked about the standard that says, “the area proposed for
annexation does not include entire geographical area with no

popul ation.” For clarification he said, “The area that has no
popul ation, from the top of Wst H Il over to Skyline, which
includes the reservoir, | would assune although the city has

territorial powers there granted by the borough, that area was
i ncl uded because of the watershed nore so than any simlarity
bet ween the popul ated area.”

MR. WARI NG agreed that is the city’s water supply and they do have
sonme concern about the |ong-term adequacy of their water supply.
The area doesn’t include the watershed as nmuch as the reservoir
itself. There is sone devel opnment going on in that area and they
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thought it was sinpler and sounder to give the city jurisdiction
over that area.

REPRESENTATI VE SCALZI asked for confirmation that the LBC did
recogni ze the area was |argely unpopul ated and that does not neet
st andard nunber five.

MR. WARING replied their reading of standard five is different and
it is very natural for annexations to include unpopul ated areas.
That is part of the point of annexations. The standards for
boroughs and cities are very different; borough standards accept
the fact that there will be |arge unpopul ated areas w thin borough
jurisdiction. The standards for cities are different; they are
nmeant to be places of settlenment now or in the near future and the
requirenment is that there not be | arge unpopul ated areas. However,
they do provide for reasonable growh over a ten year period.

REPRESENTATI VE SCALZI asked if he would concur that the standards
are very subjective.

MR. WARI NG responded there is judgnent needed and they try to be
consistent. He doesn’'t concede that the judgnents are arbitrary;
t he judgnents are informned.

MR. TESCHE said the key point is judgnment. Wen considering the
relatively small piece of property being questioned and when
historic gromh patterns of the nore devel oped areas of Honer are
considered, it is reasonably foreseeable that wwthin the next five
to ten years there will be additional devel opment such that one
could say that particular property is no longer rural in character

It is nore a question of judgnment on the particular facts rather
than a truly subjective standard based on feelings or perceptions.

REPRESENTATI VE SCALZI referred to standards ei ght and nine:

 The Gty of Honer has provided a suitable transition plan for
extension of City services.

* The boundaries approved by the conm ssion include all areas
necessary to provide essential city services on an efficient,
cost-effective |evel.

Gbvi ously, the comm ssion thought those standards were net. He then
had a question about the approximately $1.6 mllion in increased
revenue the city would get according to the final review plan. He
asked whether the conm ssion considered the mll rate adjustnent
that would take place in relation to the services that would be
added or are currently being used. “In other words, | didn't see
anywhere in the transition plan that would be a reduction rate of
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the mll rate on how those things would be, the new services woul d
be paid for.”

MR. WARING said the applicable standards regarding the fisca
i ssues are that the LBC nust find that the conbi ned area possesses
the financial, economc and human resources to fund and provide
services. They don’t neasure whether the new revenue will exactly
match up with the cost of the services to be provided; their
decision is nore general. They | ooked at Honer and determ ned that,
by Al askan standards, it is a sophisticated, financially sound and
econom cal ly healthy comunity. They had no problemreaching their
concl usi on.

REPRESENTATI VE SCALZI said he agrees and has no problemw th that
either. If the services have already been provided, even though
there woul d be sone new ones, those people outside the city would
be taxed, which would bring $1.6 nmillion in new revenue. The
commi ssi on nmust al so consider the position of those being annexed
as well as that of the city. He would think there would be sone
scrutiny as to where those new funds are going to go, not just that
they are enough to pay for the services.

MR. WARI NG said this is a nuance area. There is no requirenent in
|l aw that there is any one-to-one parity between revenues paid and
services gotten. There are also pro and con argunents. One party
m ght argue they are just catching up and finally able to bill
t hose peopl e who have been using the services in years past. The
counter argunent is that nothing of significance is being gotten
for the new taxes and therefore they are unfair. The comm ssion
decided, based on the Constitutional standard referred to
originally, it nakes nore sense to put within one governnent the
people that share interest in the provision of and paying for
gover nnment al servi ces.

REPRESENTATI VE SCALZI asked if the formation of the fire service
district played a big part in the LBC decision regarding what
services are now being paid for that were not before.

MR. WARI NG replied the formation of the new fire service area was
formed after the annexation petition was fil ed.

REPRESENTATI VE SCALZI rem nded M. Waring the question was how nuch
of a factor did that play because obviously it was forned and there
was a mll rate of 1.75 that was going to be collected. Wat
percentage of that played into the decision to either reduce the
boundaries or alleviate the city’ s burden of services that were not
being paid for?
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MR. WARI NG said their decision as to where to draw the boundary
lines was not affected. However, a section in Article X of the
Constitution clearly specifies that service areas are not to be
formed where there is an existing |ocal governnent or city or
service area that is capable of providing the services. The city
was al ready providing the services. Cearly the city did have the
capability, it had provided services and it was continuing to
provi de services.

REPRESENTATI VE SCALZI asked if they know there is argunent that the
city should not have provided those services w thout a contract
outside their jurisdiction. There is a necessity of a relationship
between the entities outside and those inside to have sone type of
contractual agreenment so the fire service area was actually a
benefit to the city in that sense.

MR. TESCHE wanted to revisit the question, “How nuch of a factor
did that fire service area pose?” Speaking for hinself he said, the
formation of the fire service area suggested to himthat there was
a recognition that services were being provided outside the
jurisdiction. A local decision was being made that they should be
paid for it in sonme fashion through a service area. Wthout going
into all the mechanics of that service area formation and all the
ram fications in terns of contracts, it did provide himassurance
that services were being provided that people were going to pay for
t hrough that service area as proposed.

On the other issues raised earlier about how you ensure the city
wi Il provide equal value for the taxes collected in a new area, he
said he has two conmments. First, the record did not suggest any
history within the city of Honmer of unequal treatnent of |oca
citizens in ternms of delivery of services. It did not suggest the
ki nd of history that would give himconcern that if the annexation
wer e approved; the people in the newy annexed area woul d be given
“short shrift” in terns of the taxes they pay. The ot her assurance
is that the 800 or 900 residents in the newy annexed area are all
voters that can participate in a political process to assure they
will be treated fairly.

CO CHAI RVAN TORCGERSON nade the dry remark, "lI’mglad you think that
way. "

REPRESENTATI VE SCALZI asked how well they scrutinized the figures
provided by the city regarding the collection of the funds and did
they feel confident that those figures were valid.

MR WARING said they felt confident there was the financial
capacity to fund city services and to rai se revenues to provide the
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| evel of service that |ocal voters would choose. This is a decision
to be nade at the local political |evel.

REPRESENTATI VE SCALZI asked which essential services were being
provided to the residents outside the city that they will have to
catch up paying for

MR. WARI NG said there were sone services available to and paid for
by residents outside the city such as library, recreation and water
supply. Services that woul d becone avail abl e woul d be city pl anni ng
and zoning, public safety and the contract services such as fire
and EMS services. An area that is steadily growing but not
necessarily in an even way presents the task of deciding where the
| i ne shoul d be drawn.

REPRESENTATI VE SCALZI said he understood he just wanted to clarify
for the record. The question was about the services. He asked him
if he would concede that the borough is providing the planning and
zoni ng services. Perhaps not to the extent that the city provides,
but the water and sewer are paid for through enterprise funds or
the sale of water outside the city. The fire and EMS are now t aken
care of with the fire service area so the ones they are not paying
for now are the library, parks and recreation and public safety
when there is not a trooper avail able.

MR TESCHE offered that he prioritized the services. Nunber one was
police protection, second was the harbor, the library and nuseum
services ranked third and public works was four. This included the
parks and an inproved nethod for water and sewer. Animal contro
was | ast on the list.

REPRESENTATI VE SCALZI said he would add the airport. The things
that conme into play in a city obviously benefit those outside and
there is lots of argunment in favor. However, he wanted to get to
the specifics and take out the subjective.

Representati on was one of his concerns. During a contentious phase
such as this, the representation has to be addressed whether
annexation is approved or not. He then asked whether the LBC is
al so aware that there is a thirty day requirenment for residency
before you can vote and a one year residency requirenent before you
can run for office. If the annexation goes through, those in the
affected area will not be able run for office out of that annexed
area in the upcom ng general election.

MR. WARI NG sai d he was not aware of that particular requirenent.

REPRESENTATI VE SCALZI asked if he would agree that the
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representation issue is of concern when about 23 percent of the
conparative mass of the population is going to change. The Kenai
Peni nsul a Borough code calls for a new election any tine the
popul ati on changes by nore than ten percent in any one given area.

MR. WARI NG t hought that m ght be representation by districts and
this discussion is about at |large seats so different considerations
mght apply to districts with shifting populations. During the
proceedi ngs they heard no | egal argunents or |egal support that |ed
them to believe they could truncate terns. They did have conmobn
sense argunents that there will be many new residents and it’s not
fair, but the comm ssion was given no reason in law. Al ternatively,
they were given the analysis and advice of the Departnent of Law
and subsequently the advice of the Legislators counsel that this
was probably goi ng beyond the comm ssion’ s power.

REPRESENTATI VE SCALZI said they recogni ze that for the considerably
| arger original territory for annexation, that issue would be of
greater concern, but for the smaller area, it was of concern as
well. From his perspective it was a judgnent call. The inpact in
terms of the people comng in had to be bal anced against the
representation of the people in the Gty of Honer that placed those
council nmenbers and mayor in office.

TAPE 02-2, SIDE A
9:50 a. m

MR, TESCHE said it was of concern and they made a judgnent call by
bal anci ng the conpeting interests.

REPRESENTATI VE SCALZI said, "But you were unaware of the one year
resi dency cl ause.”

MR. BOCKHORST expl ai ned the DCED was aware of the residency clause
and did address it in its reports and recommendations to the LBC
They conferred with the Gty of Honer on the issue and reported to
the LBC that they both had the sane interpretation; the one year
residency requirenent takes affect in terns of when the person
becane a resident of the area. They don’t have to be annexed and
included within the city boundaries for one year. As |long as they
lived in that annexed area for one year prior to the election they
woul d qualify as a candidate for that office.

CO- CHAI RVAN TORGERSON asked if the comm ssion put that in their
report to the |egislature.

MR. BOCKHORST replied it was their report to the LBC and does not
appear in the decisional statenent.
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CO- CHAI RVAN TORGERSON asked if they agreed they had the authority
to truncate terns.

MR VWARI NG adm tted they discussed that in their decisional session
but did not find the facts conpel ling enough for the comm ssion to
take an unprecedented action of that sort.

CO CHAI RVAN TORGERSON repeated the question, "Do you believe you
have the authority to truncate terns?"

MR. WARI NG adm tted he didn't know.

REPRESENTATI VE MEYER said his comment relates to HB 13. The bil

pertains to voter approval of formation, alternation or abolishnment
of certain service areas. In the comm ssion opinion, this bill does
not apply to this annexation but it does apply in other
annexations. He asked why it doesn’'t apply in the Honmer annexati on.

MR WARI NG said the LBC does not think it applies to annexations at
all but it does condition the authority of a borough to alter
service area boundaries that are established within the borough. A
borough may not alter those service areas without a | ocal vote.

They were aware of HB 13 from | ast session and the DCED m ght have
taken a position on the bill but the LBC did not because, as they
interpreted the bill, it did not intersect wth their
responsibilities. It was about a requirenent that |ocal governnents
woul d have to nmeet in order to alter service area boundaries within
their jurisdictions. It is in the part of Title 29 that deals with
| ocal governnental powers and is not in the part of Title 29 that
deals with the comm ssion or its responsibilities.

REPRESENTATI VE MEYER said he nust have mi sheard. He thought M.
Waring said it does apply to sonme annexations, which led to his
conf usi on.

REPRESENTATI VE MURKOABKI referred to the concl usion of the Bal anced
Best Interests portion of the Statenent of Decision.

The comm ssion concludes that the balanced best interest
standard is satisfied in the nost favorable manner at this
time by limting the expansion of the Cty of Honmer’s
boundaries to the 4.58 square mles approved for annexation
by the comm ssion.

She asked why "at this tine" is italicized.
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MR WARING replied it is sinply an acknow edgenent of a dynam c
si tuation.

REPRESENTATI VE MJURKOWBKI didn’t want to nake the assunption they
woul d change their decision next year. She was curious about the
factors the comm ssion would consider that m ght cause them to
revisit the issue and start over.

MR WARING stated it was not neant to say there mght be
ci rcunstances under which they would undo their decision. He
rem nded nenbers there is a regulation that says a petitioner my
not submt a simlar petition to the comm ssion for two years.

REPRESENTATI VE HALCRO asked what the public process notification is
for those people in the reduced area because their potential tax
burden is changed with the anmended petition.

MR WARING replied it is the process they went through. Al the
parties that were in the original petition area were noticed and
this was a decision made within the boundaries of an area al ready
noti ced.

REPRESENTATI VE HALCRO pointed out there was no answer to his
guestion. Wen the annexed area was changed from 25 square nmles to
4.58 square mles, the property taxes of those inside the reduced
area were obviously affected. There is a fornula of personal tax
liability that will have changed since there is a change in tota
area. Did the people inside the area of the anmended petition
recei ve notice about how this would affect their tax liability?

MR. WARING said they had the opportunity throughout the entire
proceeding to know t hey were candi dates for annexation and he’ s not
sure the conmssion ordinarily notices a second tine if the annexed
area changes.

MR. TESCHE i nformed nenbers the prelimnary staff report had the
original recommendation to reduce the scope of the annexation and
contai ned the rationale.

REPRESENTATI VE HALCRO asked M. Bockhorst to explain how the public
had the opportunity to know of and coment on the proposed
reduction of the area and its affect on taxes.

MR. BOCKHORST expl ained that in the course of filing the original
petition, the city sent out estimates of the revenues it would
recei ve and expenditures it would incur as a result of annexation
of the entire 25.64 square mle area with about 2200 people. LBC
staff took into consideration the financial consequences of the
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smal | er annexation and included detailed information about the
effects the smaller area woul d have on revenues and expendi tures of
the city. They did this in both their prelimnary and final
reports. The property tax rates used in their calcul ations were the
sanme rates that were in effect in the Gty of Honer. In particular
t hey recogni zed their recomendati on was conservative and focused
on the nore populated and fully devel oped areas of the territory
proposed for annexati on.

REPRESENTATI VE HALCRO asked how the revised information is nade
avai lable to the public.

MR. BOCKHORST replied they are required by law to prepare a
prelimnary report and nmake it available for public review at |east
four weeks before the hearing. The information in the final report
must be public at |east three weeks prior to the LBC hearing. The
reports were widely circulated at the public library, city hall, on
the Internet and to interested parties.

REPRESENTATI VE SCALZI said the city took public coments on the 25
m | e annexation during the initial phase and there were four or
five alternative plans for reducing the boundaries. There were
suggestions of differential tax mll rates and di scussions of phase
ins. M. Bockhorst let the cotmmunity know what was available to the
City of Honer but they maintained the 25 square mles for the two
years of the review There was a very short tinme to analyze the
smal l er area yet there was no incentive during the process for the
City of Honer to reduce those boundaries. The argunent agai nst
resubmtting the petition with the reduced area is that it would
t ake anot her year or so before the petition would be considered.

Viewed on a statew de basis, the Legislature has to view what w ||
happen next tinme this sane thing happens and in doing so they want
to send the correct nessage. Does this encourage cities to go out
for land grabs that are larger than they think is palatable to
their area when they know the end result will be left up to the
LBC? This process creates hostility in the conmmunity affected.

MR. WARI NG agreed the city did have an opportunity to anend its
petition. Because the conm ssion does not pass judgment on the
petition, whatever the city initiates or maintains is the petition
that cones to the LBC at the public hearing. The LBC decision
reflects their judgnent that the city failed to substantiate a good
part of their petition. The lesson to be learned is that there is
no gain from submtting a petition that is not well grounded,
argued and justified. The LBC is nmandated to accept a petition as
submtted and has no latitude to alter it until the end stage. He
said he thinks they need to speak by its actions rather than nmaking

JT. H'S CRA COW TTEES - 24- February 7, 2002



pronouncenents about how |ocal governnments should handle these
i ssues that are essentially political.

MR. TESCHE added there is a concern that |ocal governnents could
engage in a bargaining process and ask for a lot in hopes of
getting sonething nore reasonable. As a neans of nbderating that
type of activity, he is pleased with the addition of the regul ation
requiring a public hearing in the area.

CO- CHAI RVAN TORGERSON referred to the foll owi ng new regul ati on and
proposed changes:

In accordance with AS 29.05.021, a comunity nmay not
incorporate as a city if essential city services can be
provided nore efficiently and effectively by annexation to an
existing city or can be provided nore effectively or
efficiently by existing organized borough on an area w de
basis, a non area w de basis, or through an existing borough
service area.

Hs stated his interpretation of the addition to the new regul ati on
is contrary to their decision on HB 13 application in the Honer
area and asked for an explanation.

MR. WARI NG respectfully disagreed. In that case, there was a
service area created after the petition was filed and | egislative
counsel volunteered the opinion that may be unconstitutional
because it is in conflict with a provision in the constitution that
defines when and under what circunstances service areas are
preferred. He shares the view that it may be an unconstitutiona
service area.

CO CHAI RVAN TORGERSON said that’s not his point; it’s that the LBC
is changing their own regulations to say you now nust consider
exi sting borough service area boundaries with respect to essenti al
services that are being applied to the area. “That is 180 degrees
out of your decision as it applies to HB 13, except for the vote
part.”

MR. WARI NG responded that is about incorporations not annexations
and it is alimtation on incorporating a new city governnment in an
area where there is already a nechanismin place.

CO CHAI RVAN TORGERSON renmar ked t he sanme standards should apply. He
called for additional questions and advised he would |ike to hear
fromthe |l egislative | egal counsel as soon as he put forth his own
opinion on the matter. (Representative Scal zi agreed with him)
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He said both the City of Honer and the LBC have acted |legally but
he isn't so sure with regard to the noral standard. He continued:
Your decisions have sent a chill through people that
reside close to a city about how the application of this
decision as it reflects fromthe process that, in this
case, could have been done a lot better. This pitted
nei ghbor agai nst nei ghbor, conmmunity agai nst community,
which a lot of times annexations do but this was even

nore so.

The application of HB 13 may be not direct on point
because we didn’'t anend the right part of the statutes,
which may be our fault but clearly there was an
expectati on anong people that HB 13 woul d have an effect
on when peopl e have gotten together and forned their own
service areas on what the power would be and you' re part
of governnment. | understand it’s the part of governnent
that’s in our constitution so maybe you have a little
hi gher burden than a regul ar government but you al so have
that burden for people in annexed areas and | believe you
m ssed that in this case.

Truncation of ternms, | can't believe we're not asking for
that to happen. Eighteen nonths before anybody is
eligible for running for council, now we’'ve heard maybe

the city will be okay with doing that but its not part of
the record. And then they say that here’'s a little bit
but that’s not part of your record, it wasn't part of
your deliberations. You basically said you'll have a
chance to influence the next election by throw ng noney
at it or however you want to influence the el ection but
you are not part of that. You can vote people in or out
but you're not part, you can’t run to represent your own
area. Your |legal opinion was wong in that case.

More so, what we don’'t have is a direct Iink of services
to dollars. This now gives the nessage the noney grab is
on. It could happen anywhere in the state. As | said
earlier, you sent a chill through the people of Al aska
because of not handling sone of these decisions that now
| think will be handled legislatively. If you give nore
credence to ny constitutional amendnent that | have in,
then I’m probably going to broaden it a little bit. |
hate to do that but if that’s what it takes then naybe we
can get the bill and get enough votes to get it passed.
It’s not an easy job but | think you m ssed the nark on
sone of this as it applies to this annexation.
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CO CHAI RVAN TORGERSON cal | ed Tam Cook forward to place her |ega
comments on the record. He advi sed nenbers he wote her a letter on
January 2, 2002 and asked clarification on the follow ng four
i ssues:

1. Does the newy adopted |anguage in HB 13 (passed in 2001)
apply to this “detachnent”?

2. When will the city be required to hold elections to provide
representation for the newy annexed popul ati on?

3. Is the LBC able to nmake a determnation that will result in a
city’s receiving nore tax funds than it wll expend for
services in the new area?

4. Who is responsible for ensuring that the Gty of Honer
conplies with the service expansions and funding they have
proposed to the LBC?

TAM COOK, Director of Legislative Legal Services, stated she woul d
agree with the Departnment of Law and with the conclusion of the
LBC, HB 13 doesn’t apply in the case of annexations. She expressed
surprise that anyone would think it would apply. The Constitution
is clear that the LBC has the right to present any proposed | ocal
boundary change and to consider any |ocal boundary change. The
statute wth respect to service areas can’'t restrict that
constitutional authority of the LBC

CO- CHAI RVAN TORGERSON asked if she would say it was within the
authority of the LBC to hold an election if they deened it
necessary.

TAM COX replied she didn't know the answer to that and clarified
he was referring to truncation of terns and allowi ng a new el ection
for those who would be in office |ongest after the annexation. She
t hought the LBC m ght have discovered it had sonme synpathy if that
had been its decision in court. The court could have said this is
an inmplied LBC power in order to carry out its responsibility to
handl e changes to local boundaries. |If they felt this was
necessary, perhaps the court would have given the LBC deference.
She al so agrees the LBC didn’'t have to do that to acconplish the
change as a matter of law. She knows of no |aw that says there was
an obligation to truncate terns. She’s in synpathy that the LBC
feels it doesn’'t choose to go beyond what is necessary to
acconplish its prime purpose of adjusting boundari es.

REPRESENTATI VE HALCRO rai sed the question of the existing service
area that was created after the petition was filed and asked about
the statutory prohibition against that sort of action. He asked if
she is famliar with this.
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TAM COX replied there is sonething in the Constitution that says
you can’'t create a service area if the service can be provided by
an existing city. This is limtation on the creation of service
ar eas.

RREPRESENTATI VE HALCRO asked for a practical application to HB 13
in addition to Ms. Cook’s |egal opinion. He recalled readi ng one
argunment against HB 13 was there was a particular service area
created after the petition was filed and therefore the decision was
made that the service area was nade to avoi d being enconpassed in
the city.

MR WARING said he is famliar with that case and whether the
service area had preexisted or was created after the petition was
filed wouldn’t matter for the reasons Ms. Cook nentioned.

REPRESENTATI VE SCALZI asked Ms. Cook to give an exanple so everyone
is very clear on what would happen if a vote was required on a
borough wi de service area, and how it would affect an annexation
and why that should not apply.

TAM COX replied the problemw th any kind of statutory structure
that attenpts to inpose a vote of the people on a service area
basis or other basis, that would have the effect of preventing a
boundary change is not allowed in the Constitution because it
allows the LBC to present any proposed boundary change. It vests
that power in the LBC and it also vests the power of the
| egi slature to disapprove any proposal it chooses to disapprove
even if that proposal is overwhel mngly approved by a vote of the
peopl e.

REPRESENTATI VE SCALZI asked if in layman's terns this neans the
Constitution trunps statutory authority.

TAM COOX said, “In this case.” There’'s only a limted degree to
whi ch the Legislature can, by statute, curtail the constitutional
right of the LBC in the area of |ocal boundary adjustnents.

Q0- CHAI RVAN TORCGERSON asked if the legislative action is subject to
judicial reviewif they turn down the annexation.

TAM COX replied, if the Legislature were to adopt a resolution
di sapprovi ng a proposal, she can’t conceive of a set of facts that
woul d get that heard before a court in an effective way. That is
not to say that suit couldn’t be brought. However, assum ng the
resolution is properly passed it’s hard for her to believe the
| egal action on that point would be successful.
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REPRESENTATI VE HALCRO referred to her January 9, 2002, response to
the Chairman di scussing when the next elections could happen and
when the new people enbraced by the city limts could expect to
vote. M. Brockhorst indicated residents in the new annexed area
woul d be eligible to run for office in Cctober 2002 but M. Cook
didn’t address that in her opinion.

TAM COOK replied she never considered a durational residency
requirement. That is different than the right to vote issue but the
statute does allow nunicipalities to establish a reasonably short
durational residency requirenment in order to run for nunicipa
of fice. Such a requirenent cannot be inposed on the right to vote;
that is established as a matter on Constitutional law and is a rmuch
shorter duration.

CO CHAI RMAN TORGERSON announced the City of Homer would give a
present ati on.

10: 26 a. m

MAYOR JACK CUSHI NG stated Honer has traditionally been a very
generous service provider to the greater area but with declining
revenue sharing it is becomng nore difficult to be generous to the
greater community.

He is in his fifth termas mayor and favors the petition as do the
majority of council nenbers. Voters have been el ecting people who
support the petition, which nmakes their views clear.

The city originally asked the LBC about the process in the md
1990’ s and they started the public process at the local |evel. The
original area was even greater than 25 square m | es.

He asked nenbers to read the four page letter he submtted.

JOHN FENSKE, Homer Gty Council nenber, testified in support of the
annexati on.

KURT MARQUARDT, Honmer Mayor Pro-Tenp, is a second term counci
menber and is in favor of the annexation.

RAY KRANI CH, Honmer City Council nenber, testified in favor of the
annexati on.

M CHAEL YOURKOWSKI, Honer City Council menber, testified in favor
of the annexati on.
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TAPE 02-2, SIDE B
10: 37 a. m

RI CK LADD, Honmer City Council nenber, testified in favor of the
annexation. He stated he would stand down this fall if annexation
is approved allow ng voters the opportunity to reelect himor a new
counci | nmenber.

GORDON TANS, attorney for the Gty of Honer, declared the
Constitution of the State of Al aska was witten with the principle
of statesmanship in mnd. The LBC was conceived to relieve sone of
the controversy generated by | ocal boundary changes. He encouraged
menbers to nake their decision in the spirit of statesnmanship that
the Constitution franmers had in mnd when they entrusted this
decision to Legislators.

MAYOR CUSHI NG expl ai ned t hey decided not to adjust their original
boundary size petition, preferring to hear what the LBC determ ned.

CO- CHAI RVAN TORGERSON cal l ed for comm ttee questions.

REPRESENTATI VE MEYER asked why the Gty of Homer chose to annex by
going directly to the LBC rather that with a vote of the people. He
noted this is much the sanme as the Hllside police issue and that
it seens as though this route was chosen because there are people
receiving services who are not paying for them For exanple, 25
percent of the water use is not paid for. He then asked if these
services couldn’t sinply be term nated.

MAYOR CUSHI NG poi nted out this is not an unusual choice. They chose
to annex using a direct petition to the LBC just as 95 percent of
the incorporated areas in Al aska have done in the past. In response
to the second question, he said they have never nmmaintained the
fol ks receiving water haven't paid for that service. The contention
is this has allowed those properties outside the boundaries to
unfairly conpete with in-town properties.

REPRESENTATI VE MJRKOASKI comrended Council Menber Ladd for offering
to resign his seat to deal wth the truncation issue. She
referenced M. Tans’ legal opinion of 1/31/02 that a voluntary
resi gnati on woul d not work because a vacancy would be filled by an
appointment rather than triggering an election. A new election
woul d only be possible if everyone on the council resigned at the
sanme time. She then asked what woul d happen if Mayor Cushing gave
up his seat.

MR. TANS explained that a different situation is being presented
than he had in mnd when he wote the letter. It is his
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under st andi ng that Council man Ladd intends to resign effective as
of COctober when the next election occurs and his replacenent is
sworn in. The effective date of his resignation is not now but
rather then, which would allow an election to occur.

CO CHAI RVAN TORGERSON asked M. Ladd how much | onger he has on his
term

MR LADD said he has one year beyond this comng Cctober and, after
his resignation, he would submt his nane as a candidate in that
new el ecti on.

CO CHAIl RVAN TORGERSON asked M. Tans when soneone would be
appoi nted and when would there be a new el ecti on.

MR. TANS said soneone would be appointed only until the next
el ection. Because M. Ladd s resignation is effective on the date
of the next election, there is no opportunity or a need to appoint
soneone in the interim

CO CHAl RMAN TORGERSON asked what woul d happen if he changes his
m nd about resigning and the ballots have been printed.

MR TANS said once the council accepted his resignation it would be
too late to change his m nd.

CO- CHAI RVAN TORGERSON agreed with Representative Mirkowski that a
decision to resign is commendable adding it is an issue in this
case and it’s also an issue that no one in the annexed area can
run. He then asked the mayor for confirmation that he is working on
an ordi nance to change that. The residency requirenents would be
changed so individuals in the affected area may run for the Cctober
el ection.

MAYOR CUSHI NG agreed and added they are trying to be proactive by
ordinance so it is not up to interpretation of existing ordi nance.

MR. TANS expressed surprise at that interpretation saying the
proper interpretation of the current code is probably the
fol | ow ng:

If you are a resident of a particular piece of land for a
year and that |and now becones part of the city, you have
effectively satisfied the residency requirenent of |iving
within the boundaries of the city for a year.

He said he’s never heard it suggested that individuals living in
t he annexed area could not run for elective office in Cctober. The
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ordi nance that is being introduced has al ready been prepared and is
intended to clarify and renove any doubt.

CO CHAI RVAN TORCGERSON sai d he appreci ates the ordi nance because the
i ssue has been raised.

REPRESENTATI VE HALCRO asked why the Kenai Peninsul a Borough opposed
the annexation petition and how the city’'s relationship is with
t hem

MR TANS sai d:

The borough assenbly did not take a position against the
annexation. The mayor and sone of the assenbly nenbers
did vote for a resol ution opposing the annexation but it
did not pass. W don’'t understand quite why the mayor
reversed position so late in the gane, indeed after the
Boundary Conmission namde its recomendation, but
nevertheless he did. | don’'t think it’s going to affect
the relationship that the city and the borough nust work
out to transfer the responsibilities of the service area.
It’s not going to be that difficult.

REPRESENTATI VE HALCRO asked why they opposed the annexation at
the el eventh hour.

MR. TANS replied he wouldn’t dare to speak for Mayor Bagl ey
but he did wite a short letter of menorandumto his assenbly
and one of his points was that he was disappointed that the
procedure didn’t allow a vote of the residents in the area.

REPRESENTATI VE SCALZI agreed with Mayor Cushing’ s statenent
that the Cty of Homer has been very generous in providing
services and he understands the need to receive revenue for
services provided. However, the process has been a point of
contention. He asked the mayor why they didn't reduce the
boundari es.

MAYOR CUSHI NG expl ai ned he broke the 25 square m | e boundary
into 14 separate units and exam ned the tax base and revenues
that would be generated fromthe units. The units were broken
into areas of simlar geography and character so the counci
and the public could identify the areas. H s inpression was
that the majority of the council wanted to keep the boundari es
| arge. Each of the council nenbers had their own reasons and
much of that was fromthe public input they were receiving.
Also, they didn't change their petition because they didn't
want to start the process over and | ose a year.
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REPRESENTATI VE SCALZI then directed the question to M.
Your kowski, asking why he didn’t support reducing the
boundari es.

MR.  YOURKOANSKE replied his concerns were |and use and
pl anni ng. Individuals outside the city wanted issues such as
the asphalt batch plant that is outside the |imts addressed.
The input he received was that the entire 25 square mle
annexation was justified.

REPRESENTATI VE SCALZI then asked M. Ladd why he didn't favor
shrinking the boundaries of the annexation petition.

MR. LADD replied he wasn’'t on the council at that tine.

REPRESENTATI VE SCALZI asked whi ch council nenbers planned to
resign if the annexation is approved.

Mayor Cushi ng and Council Menbers Ladd, Kranich and Your kowski
stated their intentions to resign their seats then becone
candi dates for the Cctober election. M. Tans said he is up
for election this fall and | ooks forward to the el ection.

REPRESENTATI VE SCALZI asked whether the other two counci
menbers wanted to conment on the resignation issue.

MR. MARQUARDT said he is up for election this fall.

CO CHAI RVAN TORGERSON announced the next neeting would be
2/09/02 at 9:00 a.m Those opposing annexation would give a
15-m nute overview foll owed by public testinony that would be
limted to three m nutes.

There being no further business, the joint neeting of the

House and Senate Community and Regi onal Affairs Commttees was
adj ourned at 10:50 a.m
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