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Under Rule 82, Alaska Rules of Civil Procedure, attorney’s fees are awarded to the prevailing party.  By rule, the attorney’s fee 
awards are limited to a percentage of the actual fees depending on a number of factors, including whether the case is contested or 
goes to trial, and whether or not a money judgment is received.  The complexity of the case and length of trial are among a list of 
other factors that may be used by the court to vary the size of the award.  In contrast, under current Alaska case law public interest 
litigants may receive full attorney fees when they prevail, with no apportionment by issue, and are not liable for opposing party's 
fees when they lose their case. 

SB 183 requires that attorney fee awards to or against a public interest litigant follow the same court rule as non-public interest 
litigants.  The bill further requires that if a court increases the award from the percentages set out in (b)(1) or (b)(2) of the rule, it 
must apportion the attorney's fee by issue, and absent exceptional circumstances, can only award the increased fee for an issue 
the party prevailed upon.
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Passage of this legislation will have no impact on the Department of Law's operating budget.  However, each year the department 
seeks supplemental funding to pay judgments and claims against the state, including public interest litigant attorney’s fee awards.  
Total attorney’s fee awards under the public interest litigant exception to Rule 82 included in judgments against the state for the last 
five years are as follows:  FY96, $143.1; FY97, $134.3; FY98, $186.4; FY99, $413.9; FY00, $34.7.  (These numbers represent fees 
only, and do not include costs, pre-judgment or post-judgment interest.)

Passage of this legislation would lower, but not eliminate these awards in the future, thereby reducing the amount of supplemental 
requests.  Public interest litigants would still be allowed to recover fees under Rule 82.  Thus, the extent to which the fee awards 
would be reduced under this legislation would depend on the application of Rule 82 schedules to public interest litigation.  In turn, 
this depends on the nature of the litigation and the extent to which the courts vary the award under the provisions Rule 82(b)(3).

Most public interest litigation does not involve recovery of a money judgment.  When there is no money judgment, Rule 82 provides 
that the prevailing party can receive 30 percent of their reasonable attorney's fees if the case goes to trial, and 20 percent if it does 
not.  This starting amount can be changed by the court after considering a list of eleven factors contained in Rule 82(b)(3), including 
case complexity, length of trial, reasonableness of the claims and defenses, relationship of the amount of work, the significance of 
the matters at stake, etc.  The Judicial Council study noted in the following paragraph found that variances to the Rule 82 schedule 
were relatively rare for the types of civil cases the study examined.  (See p. 61.)  However, we have no way of knowing if the same 
would be true for public interest cases.  At the most, assuming that all cases were non-monetary, did not go to trial, and contained 
no factors listed under Rule 82(b)(3), the awards would be reduced 80 percent from the amounts that would be granted under 
existing law.  The actual reduction would almost certainly be less. 

The Alaska Judicial Council, in its October 1995 report, Alaska's English Rule: Attorney's Fee Shifting in Civil Cases , discusses the 
development in Alaska of Rule 82 and the public interest exception.  (http://www.ajc.state.ak.us/Reports/atyfee.pdf)  The cases 
cited in the report indicate the Supreme Court intended to encourage public interest litigation by making it more financially feasible 
for people to litigate questions of general public concern through full reimbursement of  their legal costs if they win, and by not 
making them pay any of the prevailing party's legal costs if they lose. (See pp. 73-77,)  We have been unable to find objective data 
to indicate whether or not the public interest exception is a primary motivation for parties to litigate public interest issues.  However, 
anecdotal evidence found in the Judicial Council report (pp. 129-131) suggests that the public interest exception has the effect of 
encouraging public interest litigation, and thus there may be fewer public interest litigation cases in the future if SB 183 passes.


