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ANALYSIS: (continued)

This bill represents a major shift in criminal justice philosophy. Instead of punishing people for crimes they
have committed, for the first time in Alaska, the state would be incarcerating people based on a prediction that
they might commit crimes in the future. Recently, the United States Supreme Court in Kansas v. Hendricks,
117 S.Ct. 2072 (June 23, 1997), decided that similar legislation did not violate "substantive due process."
However, Hendricks was a close (5-4) decision. If the bill passes and is challenged, the Alaska Supreme Court
may find the dissenting opinions in Hendricks persuasive.

The premise of the bill is that there is a "small but extremely dangerous group of sexually violent predators”
who are likely to commit sex offenses on strangers or targeted victims. The courts may find that the sciences of
psychology and psychiatry do not have sufficient knowledge or expertise to identify who belongs in this group
and who does not. A Task Force Report of the American Psychiatric Association recently came out against
these commitment laws. The task force found that involuntary civil commitment of dangerous sex offenders
who have completed prison terms distorts the traditional civil commitment process, inappropriately uses scarce
resources allocated for mental health services, and constitutes an abuse of the primary purpose of the mental
health system, treating those with mental illness. Thus, the experts on whose opinions the "sexually violent
predator” finding must rest are unwilling and, by their own admission, unable to make the predictions called for
in the bill.

Although the current version of the bill narrows definitions somewhat, the bill still casts a broad net. To be
committed, a person must have been convicted as an adult or a juvenile of a "sexually violent offense" (or have
been charged with one and found incompetent or not responsible due to a mental illness.) "Sexually violent
offenses” include a broad range of crimes. For example, an attempt to have "sexual contact" is a "sexually
violent offense." Although a person would also have to be found "substantially likely" to commit sexual
offenses in the future, this element may not be all that difficult to prove, even beyond a reasonable doubt.

SEXUAL PREDATOR COMMITMENT CASES

There is a potential lifetime of involuntary commitment at stake in these cases. PDA expects that the civil
commitment proceedings will be time-consuming and expensive. They will be the functional equivalent of
murder cases.

The proceedings are quite complicated. First, a probable cause hearing has to be held within 72 hours after a
sexual predator petition is filed. If probable cause is found, an evaluation by a mental health professional would
be done. A trial will be scheduled to take place 60 days later but may be continued for good cause. Trials in
these cases will be expensive and difficult. Experienced attorneys will need to handle them. The cases will
involve difficult predictions of future dangerousness based on opinions of expert psychiatrists, psychologists,
and other mental health professionals. A great deal of litigation support (paralegal, investigative, and
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secretarial) will be needed because the cases involve determinations based on the life history of the person on
trial. '

At trial, the burden is proof beyond a reasonable doubt, the same standard as in a criminal trial. The cases
would have most of the features of a complex criminal trial, including jury selection, opening and closing
arguments, direct and cross-examination of witnesses, and argument on the admissibility of evidence. Ifa
person is committed, he or she would have the right to appeal to the Alaska Court of Appeals or Alaska
Supreme Court. A person committed would also have a right to petition for release. These could be filed
multiple times, although the court would not have to hear frivolous petitions. It is also quite possible that
persons committed will file applications for post-conviction relief trying to overturn the original convictions on
which the commitment was based.

Effective, experienced representation would have to be provided at all levels of these complex proceedings in
order to assure the courts that the legislation complies with substantive and procedural due process guaranteed
by the constitution.

FISCAL IMPACT

This bill will have a substantial fiscal impact on the Public Defender Agency (PDA). Under the bill a person
whose commitment is sought will have a right to court appointed counsel at all stages of the proceedings.

Because the bill is aimed at persons being released from jail or institutional confinement, virtually all of the
people will be eligible for court-appointed counsel. (Also, 2 private attorney would want a large up-front
payment before starting one of these cases.) We estimate that there will be conflicts of interest in about 20% of
the cases. The Office of Public Advocacy (OPA) will be appointed to those cases.

In last year's legislative session, the Department of Corrections estimated that 160 persons will be released each
year who have committed sexually violent offenses. The Department of Law (DOL) estimated that petitions
would be filed in only 5 of these cases per year. (PDA has doubts about this estimate. Many of the released
prisoners will have committed serious offenses. The public will certainly press for commitment in many cases -
- it may well be that more than 5 petitions per year are filed.) Based on DOL's estimate, in the first year PDA
would be appointed to 4 cases, while OPA would be appointed to 1.

In order to handle the 4 trials in the first year, PDA would need 1 Attorney IV, 1 Paralegal, and 1 Secretary in
FY00. This team would be based in Anchorage. In FY01 FDA would need to add an additional Attorney III.
This lawyer would handle appeals from commitment trials, annual review hearings, and probable cause
hearings, as well as help the Attorney IV in the trial work. In FY02, PDA would need to add an Attomey II'to
the team. In FY03, another Legal Secretary will need to be added to handle the increased scheduling and
litigation support. In FY04 we would need a half-time paralegal to cope with the increase in petitions for
release from commitment and appellate work.
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Finally, PDA expects extensive litigation concerning whether a person committed under this*bill can be placed
in an institution outside the State of Alaska. In arecent case, Brandon v. State, Department of Corrections, 938
P.2d 1029 (Alaska 1997), the Alaska Supreme Court decided that a prisoner's rehabilitation could be affected by
transfer to a jail outside the state. It is even more likely that a person who is civilly committed would have a
right to placement inside the state if treatment would be adversely affected.
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