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ANALYSIS: (continued)

This fiscal note is predicated on the assumption that the Public Defender will provide
representation in 80% of cases and the Office of Putlic Advocacy, because of inevitable
conflicts of interest, will provide representation in 20% of such cases. Based on the Department
of Law’s projection of five cases per year this means that OPA would provide representation in
but one case each year. Because OPA will have represented the child victims in many of these
cases, this fiscal note further assumes that such cases will be handled by OPA contract attorneys.

All agencies involved in these cases, as well as the courts, will perceive them as the equivalent of
murder caszs because of the high stakes involved. Litigation of these petitions will be seen as
the second step on the road to a life sentence for many offenders.

The litigation will include not only the underlying offense but will require an in-depth
investigation of the defendant’s personal and educational background, contacts with the justice
system, and prior treatment. Of course, the primary issue will revolve around the efforts of
experts to predict future behavior — a highly debatable proposition.

Based on OPA’s prior experience with murder cases we would estimate a minimum average
lawyer representation cost of $40.0. Like the Department of Law, we estimate that the initial
cost for experts in the first few cases considered under this will be at least $50.0. Witness travel
and investigation will also be a significant cost.

Experience in Washington State indicates that thers cases are regarded as second in importance
only to capital cases by both parties. In fact, two lawyers are commonly assigned to each side in
Washington. One 1997 case cost the defense $68.5 for one year.

In every case in which the state prevails, OPA will be responsible for paying for appellate
counsel. In the first years of the statute’s operation this representation will include numerous
constitutional and statutory challenges. Once the Alaska Supreme Court — and perhaps federal
courts as well — have settled the fundamental issues, the average cost of appeals would probably
drop from $12.0 to $7.0 per case.

Annual reviews, of course, pose a separate and distinct fiscal issue. The fact that the court may,
under the statute, find a particular application ultimately frivolous does not mean that OPA
would not be obliged to pay the cost of counsel to litigate the action. Assuming legal costs of
$5.0 and expert costs of $2.5 per annual review, these costs will accumulate year after year.



