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DATE: February 1, 2023 

TO: Alaska Professional Hunters Association 

FROM: James H. Lister 
Jon_ M. Devore 

James H . Lister 
Respond to Washington, D.C. Office 

T 202.862.8368 • F 202.659.1027 
j]jster@bhb.com 

SUBJECT: · Si.mi~ary of Kenai Refuge ~nd Alaska National Preserves Litigation Status 

(Litigation status report providing public non-confidential information) 

In the FWS Kenai case, the Ninth Circuit surprisingly held that the State of Alaska .did not obtain 
management ·responsibility over all of Alaska's Wildlife at the time of Statehood. 1 Rather, based 
on the Ninth Circuit's reading (or misreading) of Section 6(e) of the Alaska Statehood Act, the 
Court held that the State. only obtained fish and wildlife management authority on those lands that 
were riot set aside as refuges for the preservation of wildlife.2 The United Sates retained title 
(land ownership) tor refuges at the time of Stateh·ood, but the Ninth Circuit inferred that the United . 
States also _retained plenary wildlife management authority, not just title. 

,, .. ' ' . . ,· . 

Most but not aUof what is now the Kenai National Wildlife Refuge was set aside as·the Kenai 
Moose Range irJ the 1940s. · Having found that the State did not obtain management authority 
O\'.er fish 'and wildlife on refuges at the time of Statehood, the Ninth Circuit decided that the Federal 
G¢yer9ment has "plenary" authority to manage fish and wildlife on.these refuges. Thus the Ninth 
Circuit upheld a 2016 rule in which u:s. FWS.in the Obama Administration preempted State rules 
allowing hunting of brown bear through use of bait on ~he 1.8 million acre Kenai National Wildlife 
Refuge.3 That rule' also 'preempted other State hunting laws as t_o the Kenai ~efuge. 

Now ·varlqus'Acts 6f Congress ·grant federal land ~anagers certain specific powers over wildlife 
on refug'~s an_d _other federal lands, e.g. the powers to prevent hunting that might put a_ species in 
danger -of extinction, or would cause a legitimate public safety issue, or hunting that would be 
"incompatible" with achieving a refuge's statutory purposes. However, the State has always 
believed that the State was the default regulator, and exercised general hunting management 
authority, unless the criteria in one of the specific statutes for federal preemption was met, e.g. 
documented public safety risk. Thus the State's position has been that it exercised general 

Safari Club International v. Haaland, 31 F.4th 1157, 1165, 1168-69 (9th Cir. 2022) (also referred to as 
"FWS Kena( ,case) , cert. pending, U.S. Supreme Court Case No. 22-401 . 
2 The Alaska Statehood Act is Public Law No. 85-508. 
3 81 Fed.Reg. 27030 (May 5, 2016) ("FWS Kenai Rule"). 
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management authority over hunting on federal lands in Alaska, and that federal land managers 
lield limited constrained powers to step in and preempt in certain circumstances defined by 
statute. 

The Ninth Circuit in FWS Kenai case upset this apple cart by essentially holding that thel'plenary" 
default authority resides in the federal land manager, not the State.4 The result appears to be 
that the federal land manager can essentially preempt State hunting rules whenever he or she 
wishes, as opposed to only·in limited circumstances in which a specific federal statute specifically 
authorizes preemption. Thus it is important that the Supreme Court overturn the Ninth Circuit's 
FWS Kenai decision, or that Congress step in to clarify the law. The State and SCI were 1he 
plaintiffs who challenged the FWS Kenai rule, leading to the Ninth Circuit's decision. The State 
has petitioned the U.S. Supreme Court for certiorari to hear the case. SCI filed a brief in support 
of the State's petition. APHA and its partners Sportsmen's Alliance Foundation and Alaska 
Outdoor Council also filed an ·amicus brief in support of the State. FWS and anti-hunting groups 
yesterday filed briefs opposing the State's !3etitisn for oer!ierari. Hie S1:JpreI11e Octa t uuill 110 •• 
de-ciuewnetner to acceprtlie cas°Enor review.-- - · · - · · · · · · · - .... · 

_ _ __ _,tshould-also-be-noted~tl:iat-tt:ik·~Ninth-Gir-01:1it-ir-1 -the-F-WS .. Kenai·case-read-n·arrowly=a'-2e1-v~Acrof 
Congress that had _abrogated under the Congressional Review_ Act another FWS rule t_h~~as ...... 
very similar to _the FWS 15.enai Rule but appliedJo all National Wildlife Refuges in Ala~ka.5 The 
Njnth Circuit held that th~ cRA ·res'olutioh di~ not in any way invalidateJhe FWS Kenai rule. 

In a qas~ i_n whic~ APtlA is dJrect!y participating, the U.S. District Court f~r t_he District of Alaska 
has. e,gendedJp~tta~~a-N_ati·o,rial·Pre·s-ewe-s-the Ninth- Ciiuiit'snolaing iff ~ne FWS"Kenai case that 
federal land managers t,a\Je ."pl~nary" management authority over hunting.6 This is a sign of the 

· broad precedential importance. of the Ninth (;_ircuit',s holding in the FWS ~_e_naT Case. The Ala_ska 
National Preserves case relates to a rule proposed by NPS in January, 202.J.that would repeal a 
rule adqpted by NPS in June, ·2020 that ~estor~d. the State's position as the manager of hunting 
oi, ALa~ka Natio~aIPreserveso? · Anti-hunting activists su_ed NPS s'eeki1:1g ''to ov~rturn the' j!,_Jne, 
2b2JtrU(e, and ttie current Nf?S_decl_ine,d.to.defend the rule. But Alaskan· hunting .groups: and the 
State were partially s_uccessfui in defending the June: 2020 rule. In deciqing the Alaska NatiohaJ 

- - Prese~ es case--in~septeml5er, 2022;°Joage-:-GTeascfri--t·eiectec! ·many of tne claims of tneariti~ · 
.h,~nting plaintiffs, but f9und three errors in the June, 2020 rule. Finding thaJ th~_[.Ufil§.USes no 
substantial environmental harm; she declined to overturn the rule and instead remanded it 
"without vacatu(' to NPS for reconsideration. 8 NPS then in January, 2023 issued its proposed 
rule-mentione·d~ab-ov-ethat'WolJld repeai-tne2020-NPS rule ancl ·purt•.JP'S- landmanagers back in 
charge of managiqg hunting on .Alaska National Preserves. The FWS Kenai precedent impacted 
theAlaska National Preserves case, which is now continuing on appeal in the Ninth Circuit. 

4 Safari Club International, 31 F.4th at 1165, 1168-69. 
5 

_ The CRA resolution .lb.at repealedJhe sjmilar FWS_rule is Pub. U'Jo.-1-15=20, __ _ 
6 Alaska Wild/ands Alliance v. Haaland,_2022 WL 17422412, *14 (D. Alaska Sept. 30, 2022), appeals 

- ·- - pending,-Ninth·Gircuit-C~ase-No:-22-36001,-eral. - - - - - -------

7 The citations are: january 2023 Proposed Rule, 88 Fed.Reg. 1176 (Jan. 9, 2023), 2020 Rule, 85 
Fed.Reg. 25181 (June 9, 2020). · 
8 Alaska Wild/ands Alliance, 2022 WL 17 422412, *21. 
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