HB 52 — Tutka Bay Lagoon Hatchery — Sponsored by Rep. Vance
Briefing Paper

HB 52 — Land Summary

The bill removes approximately 123.45 acres from Kachemak Bay State Park (KBSP) that includes
uplands surrounding the Tutka Bay Lagoon Hatchery (TBLH) and portions of Tutka Bay Lagoon.
The bill adds three parcels (A-C on the map) totaling approximately 266.67 acres to KBSP in the
Cottonwood-Eastland unit of the park. These parcels are contiguous with a portion of KBSP on
the north side of Kachemak Bay about 17 miles northeast of Homer near East End Road. Parcel A
would provide much needed road-based access to the underutilized Cottonwood Eastland unit
of the park offering enhanced recreational opportunities. Parcels B and C would connect
adjacent portions of KBSP harmonizing park management objectives.

The Disposal Issue

When the Alaska Legislature created KBSP in 1970 these lands were withdrawn from the public
domain and designated as special purpose sites under Article VIII, section 7 of the Alaska
Constitution. KBSP was created “in order to protect and preserve this land and water for its
unique and exceptional scenic value”! and mandated that the lands and waters be managed as a
scenic park. Being legislatively designated lands, the executive branch is prohibited from
disposing of any real property interests, including granting leases and easements.?

State land disposal case law has developed over the last twenty years. These cases reveal a fact
intensive inquiry to determine whether an agreement constitutes an unconstitutional disposal:

1. In 2000, the Alaska Supreme Court in Northern Alaska Environmental Center v. State,
Dep’t of Natural Resources, adopted the functionally irrevocable test.3 The test does not
focus on the wording of the permit or agreement, but instead considers “the likelihood
of revocation” and “the long-term and harmful character of the environmental impact.”
A significant investment in a project and the need for the project to continue to generate
revenue pursuant to that investment means there is a low “likelihood of revocation” of
any agreement related to that facility.

2. In 2013, the Alaska Supreme Court in SOP, Inc. v. State? held that a “non-revocable ATV
permit” created an easement and thus constituted an unconstitutional disposal of
legislatively designated lands.

TAS 41.21.131(a)

2 See SOP, Inc. v. State, 310 P.3d 962, 966-967 (Alaska 2013) [“This provision allowing the legislature to reserved
recreational lands for public use, means that those lands cannot be conveyed by the executive branch for private
use.”

32 P.3d 629 (Alaska 2000).

4310 P.3d 962 (Alaska 2013).



3. In the 2015 case Nunamta Aulukestai v. State, Dept. of Natural Resources, the Alaska
Supreme Court determined boreholes represented a “long-term and harmful” impact to
state lands under the functionally irrevocable test.>

4. Most recently, in 2020, in SEAAC v. State of Alaska, the above legal precedents and case
law on land disposal were reaffirmed and further expanded suggesting that certain
agreements between agencies may constitute a disposal.®

Applying the functionally irrevocable test, the TBLH, as operated by the Cook Inlet Aquaculture
Association (CIAA), constitutes a disposal of legislatively withdrawn lands for the following
reasons:

1. The plain language of ADF&G’s 2014 agreement with CIAA suggests a lease —and thus a
disposal — of these lands. The agreement allows CIAA to operate the TBLH for twenty
years. The agreement states that the parties would work towards transferring the TBLH
facilities to CIAA.

2. DCCED has invested $16.1 million to CIAA to operate the hatchery. DCCED wants a return
on that $16.1 million investment.

3. Similarly, the hatchery’s operational expenses are funded through cost recovery. This
means the hatchery must continue to operate to ensure cost recovery.

4. To the extent boreholes have a long-term effect, the buildings and the operations within
the lagoon have a long-term effect on those state park lands and waters.

To summarize, the terms of the ADF&G agreement, the use of cost recovery, and DCCED’s
investment in the TBLH all suggest ADF&G cannot revoke at will its agreement with CIAA.
Therefore, under the functionally irrevocable test, the TBLH constitutes an impermissible
disposal of state park lands.

The KBSP Plan lists TBLH as incompatible because of this disposal problem. To acknowledge TBLH
constitutes a disposal of legislatively withdrawn lands but is compatible would be inconsistent.

Conclusion

By legislatively removing TBLH from KBSP, HB 52 cures the disposal of these legislatively
designated lands. Hatcheries, and in particular the applicability of the AS 16.05 programs, are
not part of this bill. Whether TBLH should remain — on state public domain lands —is a separate
issue.

> Nunamta Aulukestai v. State, Dept. of Natural Resources, 351 P.3d 1041 (Alaska 2015).
8 SEAAC v. State of Alaska, 470 P.3d 129, 136-141 (Alaska 2020).
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The State of Alaska makes no expressed or implied
warranties (including warranties of merchantability and
fitness) with respect to the character, function, or
capabilities of this product or its appropriateness for any
user’s purposes. In no event will the State of Alaska be
liable for any incidental, indirect, special, consequential
or other damages suffered by the user or any other
person or entity whether from use of the product, any
failure thereof or otherwise, and in no event will the
State of Alaska’s liability to you or anyone else exceed
the fee paid for the product.
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