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It appears that RFP 2020-0200-4381 was developed and conducted with severe 
faults, including:

-illegal specifications 
-unduly restrictive responsiveness requirements,
-irrelevant required services, 
-suppression of competition, 
-failure to preserve critical public records, 
-contract execution in willful violation of a clear due process statutory restraint,  
-contract execution despite the lack of statutorily required licensing.
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Why the State of Alaska puts competition first and foremost in public procurement:

Alaska Caselaw: McBirney & Associates v State of Alaska

“…The state has an established procurement process which includes competitive bidding. The purposes of 

com pe titive  b idd ing a re  to prevent fraud, collusion, favoritism, and improvidence in  the  adm inistra tion  of *1136 

public business, a s we ll a s to  ensure  tha t the  [sta te ] rece ives the  best work or supplie s a t the  m ost reasonable  

prices p racticab le . ... [T]he  requirem ent of public b idd ing is for the  bene fit of p rope rty holde rs and  taxpayers, and  

not for the  bene fit of the  b idde rs; and  such  requirem ents should  be  construed  with  the  prim ary purpose  of best 

advancing the  public interest .”

-Suprem e  Court, Sta te  of Alaska , April 15th , 1988
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Procurement Background

From the State of Alaska Procurement Manual:
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Procurement Background: Con’t

From the Procurement Manual:
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RFP2020-0200-
4381
-Consolidation of IT, Shared Services, 
Procurement.

-Project Manager is Commissioner Kelly 
Tshibaka.

-Request for Proposals (RFP) was issued 
Sept 19, 2019.
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Prior Experience Clause: RFP 2020-0200-4381

SEC. 1.04 PRIOR EXPERIENCE 

“Offerors must have experience in strategy, planning, and implementation of large-scale 
government shared services or Information Technology consolidations. All Offerors must be a 
member of the National Governors Association Partners (NGA Partners), or a firm that offers all 
the following services in-house (without subcontracting): professional services, audit, assurance 
services, taxation, management consulting, advisory, actuarial, corporate finance and legal 
services. Offerors must have been in business as a company in good standing for at least 25 
years. 

An offeror’s failure to meet these minimum prior experience requirements will cause their 
proposal to be considered non-responsive and their proposal will be rejected.”
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Contracting 
Law, Language

-In contracting law, ambiguities are held against the author of 
the specification: in this case, the State of Alaska. 

-The opening sentence of the prior experience requirement 
allows potential offerors to have experience in strategy, 
planning, implementation of large-scale government shared 
services OR experience in Information Technology 
consolidations.

-Language matters in procurement law.

-While career staff ensure compliance, 
the Department is responsible for 
development of language in any 
request for proposals and evaluating 
needs and specifications.

-Placement of “or” here creates two 
options in the very first sentence.

-Drafting choices such as this have 
cascading effects in contracts and 
offerors’ understanding of the 
requirements.

Prior Experience Clause, Issue 1
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Prior Experience Clause: Issue 2
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Prior Experience: 

National Governors 
Association Membership

-Existed since 1908.

-Partners Program: Corporate Donors: 
119 members.

-2019: net income from “Corporate 
Fellows” was $7.3m.

-Partners do not have to have specific 
specialty or expertise.

-Partner Program: minimum donation is 
$5,000.

-Each company here could very well 
have met the “IT consolidation 
experience” requirement, the “NGA 
Partner Member” requirement, and the 
“in business 25 years and in good 
standing” requirement.

-Each could have been “responsive”. 

“...All Offerors must be a member of the National Governors Association Partners 
(NGA Partners),”
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BDO 
performed the 
audit for the 
NGA in 2019
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Procurement 
Specifications: 
Statute and 
Regs

AS 36.30.060 (c), (d)

2 AAC 12.090, 2 AAC 12.790
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Legislative 
Legal: NGA 
Membership
-Unclear how requirement is related to 
scope of work, or how partner program 
membership is beneficial to needs of 
the State of Alaska in this RFP.

-Department has not yet, or ever, 
offered determination on basis for 
inclusion of this requirement in RFP.

-Legislative Legal Opinion states that 
they are unable to establish how court 
may view reasonableness of this 
determination; this uncertainty is 
precisely the sort of confusion the 
procurement process is designed to 
avoid. No one knows why NGA 
membership is there. 
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Amendment to 
RFP: Answers to 
Bidder 
Questions
-At least one bidder asked if the NGA 
membership requirement could be 
changed, to require directly relevant 
experience in the scope of work.

-Rather than explain how NGA 
membership offers advantage to the 
State of Alaska and the public interest, 
the State of Alaska simply said no.

-Other potential offerors requested the 
State of Alaska extend the bidding 
period, and were told no.
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Prior Experience Clause: Issue 3
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Prior Experience Clause: Issue 4
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Prior Experience:

In-House Services

Sec. 36.30.060 “...Specifications must promote overall 
economy for the purposes intended and encourage competition
in satisfying the state's needs, and may not be unduly 
restrictive. The requirements of this subsection regarding 
the purposes and non restrictiveness of specifications apply 
to all specifications.”

-List of services needed in-house:

-professional services 
-audit services
-assurance services
-taxation services
-management consulting services
-advisory services
-actuarial services
-corporate finance services
-legal services

-Offerors must have been in business as a company in good standing for at least 25 
years.

-Procurement statutes and regulations 
hold that specifications in a request for 
proposals must be related to the work 
at hand.

-However, they cannot be used to 
dictate how a business runs its affairs; 
generally, requirements must be 
specific, determinable, and increase 
value to the state without becoming 
unduly restrictive.

-6 of these in-house services were 
never addressed after Section 1.04 and 
Section 4.04, where they were simply 
listed. There is no attempt to connect 
them to the purpose of the RFP or the 
work described therein. 

-In sum, all 9 requirements together 
are unduly restrictive; they are also 
generic, and ill-defined.

NGA Membership

OR...
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(No subcontracting) (Subcontracting not prohibited)



Prior Experience Clause Issue 3: Legal Services: AS 36.30.015, 2 AAC 12.040 
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No Written Approval Exists
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Prior Experience Clause Issue 3: Legal Services: Text of Contract with A&M, p4

Why does it matter whether the Attorney General must give prior written approval for any 
contractor to provide “legal services” on behalf of the State?

This is why… taken from the Alvarez & Marsal Contract:

21



Prior Experience Clause: Issue 3
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RFP 2020-0200-4381 Draft.kct edits 9.19
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IT 25 years ago in 1995

● Browser war was between Netscape and Microsoft Internet Explorer
● DVD introduced
● Java 1.0 introduced
● Javascript developed
● World Wide Web is beginning to grow quickly (36 million users vs. today’s 4-5 billion)
● Compuserve and AOL are the major online services
● First Sony Playstation
● Windows 95 launched (first of new generation Operating Systems)
● Amazon.com opens
● HTML 2.0 is new standard; we are now on HTML 5

How are these relevant to today’s IT capabilities and design and development needs? 

Why is 25 years in business and in good standing an essential requirement to meeting the needs 
of the work described by this RFP? It suppresses modern competitors.
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Missing 
Documents

-Three draft versions of RFP were 
identified, described and withheld on 
deliberative process privilege on 
4/27/2020.

-Drafts show who modified, what they 
modified, when, and page length.

-At least one document was provided 
to HSTA on 9/16/2020.

-Now, HSTA is informed the other two 
drafts can no longer be found. (Original 
request made on 9/4/2020)

-9/19/19 Draft RFP shows Prior 
Experience Clause language already 
existed, and was being developed. It is 
still unclear who was responsible for 
developing this language and why, but 
Commissioner Tshibaka clearly and 
directly participated. 

-This heightens concern that these may 
be critical documents.
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The overall 
result from the 
Prior 
Experience 
Clause is 
suppression of 
Competition

-The winning bidder met 
every single option of the 
Prior Experience Clause.
-By meeting every single 
option Alvarez & Marsal, an 
NGA Partner Member, will be 
most likely to receive 
maximum points in the PEC.

-By improperly disqualifying the only Alaska Offeror, that Alaska Offeror 
was denied the points scoring benefits of 20% of points for the lowest 
cost, and the Alaska Bidder Preference of 5% of points, and the Alaska 
Offeror Preference of 10% of points. Whether intended or not, the only 
Alaska Offeror, BDO,  was denied the benefits of being a qualified Alaska 
business which utilized an Alaska-based workforce, and the 
consequential benefits to Alaska’s economy.   
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On Oct 7, 2019, at 2:57 PM,   
REDACTED@alaska.gov wrote:

Hello Commissioner Tshibaka-

Please see the email below.  I can’t find them 
on the partners list, but they may be able to 
provide all the services required without 
subcontracting, I just don’t know at this point.  
Would you be willing to extend the closing date 
to allow more vendors to submit proposals?

Please let me know your thoughts when you 
get a moment.

Thank you.

REDACTED  Statewide Contracting Officer 
State of Alaska Shared Services of Alaska

Phone: REDACTED

http://doa.alaska.gov/ssoa/

Subject: Re: Improvement of Shared IT 
and Back-office Service Functions RFP # 
2020-0200-4381

Date: Monday, October 7, 2019 7:27:36 
PM

No thank you. We need to get moving. 
We’re already 2 months past time. Our 
CIO is leaving this week.

Thanks, Kelly

Commissioner Department of 
Administration
(907) 269-6293 

From: REDACTED@asantealliance.com>

Sent: Monday, October 7, 2019 11:41 AM

To: REDACTED@alaska.gov

Subject: Improvement of Shared IT and Back-office Service 
Functions RFP # 2020-02004381

Hi REDACTED,

My name is REDACTED and I am with Asante Alliance. We 
are an Idaho based IT Consulting firm and are very 
interested in the Shared IT RFP, this is right up our alley. 
Unfortunately, we just received it today and the deadline is 
on Friday. I do not think that we will be able to get it 
through our legal department by then.

I am wondering if there are any other options for us to be 
able to submit.

Talk to you soon,

REDACTED Account Executive 

Source: FOIA Request SOA 4/27/20 27



Effects

The effect of the prior experience clause was to preclude bidders: 

● who were not Partner members of NGA, an unaffiliated, irrelevant, voluntary 
organization, or

● who could not offer the nine in-house services stipulated by section 1.04.
● in so doing, it also eliminated the only Offeror who could receive the scoring benefits of 

the lowest cost, the Alaska Bidder’s Preference, and the Alaska Offeror’s Preference.

Further attempts by bidders to compete by becoming members of NGA were denied on the 
basis of lack of time; there were at least 2 requests to extend the bidding period. Both requests 
were denied. 

The result was that when bids were opened, there was only 1 responsive bidder.
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10/7/19: Notice 
of Intent to 
Award issued: 

BDO Protests
-10/25/19: BDO files formal 
Protest

-10/29/19: Protest Response by 
SOA

-11/8/19: Protest Appeal by BDO

-12/4/19: Final Decision by SOA

Sec. 36.30.560. Filing of a protest.
An interested party may protest the award of a contract, the 
proposed award of a contract, or a solicitation for supplies, 
services, professional services, or construction by an agency. 
The protest shall be filed with the procurement officer of the 
contracting agency in writing and include the following 
information:

(1) the name, address, and telephone number of the 
protester;

(2) the signature of the protester or the protester's 
representative;

(3) identification of the contracting agency and the 
solicitation or contract at issue;

(4) a detailed statement of the legal and factual grounds 
of the protest, including copies of relevant documents; and

(5) the form of relief requested.
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AS 36.30.365

Sec. 36.30.365. Notice of intent to award a contract.

At least 10 days before the formal award of a contract
that is not for construction, and at least five days 
before the award of a construction contract, under this 
chapter, except for a contract awarded under AS 36.30.300
— 36.30.320, the procurement officer shall provide to 
each bidder or offeror notice of intent to award a 
contract.  The notice must conform to regulations adopted 
by the commissioner.

-To ensure the rights of all bidders are 
respected and encourage competition, 
the statute allows for a protest period, 
requiring that all offerors are notified at 
least 10 days prior to the formal award 
of a contract.

-By signing a contract during that ten 
day period, the SOA eliminated an 
offeror’s rightful remedy, award of the 
contract, should they win a protest.
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-AS 36.30.365 explicitly requires at least 10 days between the 
issuance of the Notice of Intent to Award and the award of a 
formal contract. There are no exceptions in law or regulation to 
this requirement. To award a contract before the protest period is 
over is literally breaking the law.

-In order to honor the rights of an aggrieved bidder to examine 
the records of the procurement and file a protest, all records 
including drafts and internal communications must be preserved.

http://www.akleg.gov/basis/statutes.asp#36.30.300


BDO Protest:

10/25/19

-BDO Protest shows that Section 1.04 
had ironclad consequences: those who 
did not list legal services in prior 
experience were excluded.

-Legal services is mentioned nowhere 
else in the RFP, other than Sect 1.04 
and Sec 4.04.

-Vague terminology which is undefined 
in relation to the work creates 
ambiguity that is held against the State 
in contract law. 
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Protest 
Response: SOA

10/29/19

-SOA explains that BDO listed all other 
services except legal services. The State 
was forced to believe that BDO did not 
have legal services, nor did it have NGA 
membership.

-No attempt to clarify BDO possessed 
in-house legal services by virtue of 
professional or advisory services by 
SOA to BDO.

-The State explains that it prevented 
the bid from being considered at all 
because it gave the Prior Experience 
Clause a pass/fail criteria.
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Protest Appeal: 
BDO

11/8/19
-BDO appeals the denial of their protest 
to Dep Commissioner Donley.

-BDO notes that legal services were 
never addressed in any other section of 
the RFP, and seem unrelated to the 
work. 

-BDO points out the ambiguity of 
Section 1.04: “Advisory services” could 
be interpreted to include legal services; 
they simply ask their proposal be 
evaluated in its entirety by the Proposal 
Evaluation Committee.

-BDO requests evaluation be done “...in 
light of the project plan, methodology 
and experience outlined, and not based 
on membership in a voluntary 
organization such as the NGA.”
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Final Decision: 
SOA

12/4/19

-Only 1 offer was presented to the  
Proposal Evaluation Committee.

-The result of the Prior Experience 
Clause was that its language was 
unduly suppressive of competition, 
ambiguous, and with regard to the 
inclusion of the  “legal services” 
requirement, violated a specific Statute 
and Regulation.

-These defects effectively prevented at 
least one viable Alaskan competitor 
from being evaluated by the PEC.

-By declaring the appeal as a matter of 
law, and facts not in dispute, the State 
avoided an independent administrative 
hearing, and therefore further scrutiny 
of an irregular bidding process.
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A majority of funds appropriated for 
the operation of State government and 
the conduct of it’s day-to-day business 
are spent through the State’s 
procurement system.

That system is purposely constructed to 
fairly and economically acquire goods, 
services, and supplies in a manner that 
promotes the public interest and the 
confidence of its citizenry. 

Fair competition is the keystone to 
promoting that confidence and the 
public interests.

The State’s Procurement function is being utilized to direct State funds toward 
friends and favored parties through pressure; manipulation of Statutes and 
Regulations; willful ignorance of procurement laws and standards; and outright 
deception directed towards career procurement officials for the purpose of 
obtaining a desired outcome.

-Alvarez & Marsal ($5,000,000).

-Tandem Motion ($15,000,000).

-API -Wellpath ($140,000,000).

-Microsoft Azure Cloud Usage work with no contract ($15,000,000).

-AIDEA Clark Penney contract ($400,000) .

-Emergency RAP allowing unrestricted contracting ($3,000,000).

- Microsoft Memorandum of Understanding with OIT for free work on Azure Cloud.

- Removal of former CPO after threatening to reduce salary if reappointed.

- Hiring of new CPO at $70,000 higher salary than previous CPO.

- Use of State letterhead for multiple favorable recommendations by Commissioners 
and other highly placed partially exempt appointees to influence the award of a 
multi-million dollar State contract to a favored Offeror in what was supposed to be a 
competitive bid process.  

Examination of several recent large 
procurements reveals that faults 
underpin many. 

A pattern is emerging that the State’s 
Procurement function is being utilized 
in a manner that both demotes the 
public interest and the confidence of 
the citizenry, and promotes 
malfeasance. 

Recent procurement misconduct 
demands continuing examination and 
oversight.
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Thank you; 

Questions?

36


	10/6/2020 
House State Affairs
	It appears that RFP 2020-0200-4381 was developed and conducted with severe faults, including:

-illegal specifications 
-unduly restrictive responsiveness requirements,
-irrelevant required services, 
-suppression of competition, 
-failure to preserve critical public records, 
-contract execution in willful violation of a clear due process statutory restraint,  
-contract execution despite the lack of statutorily required licensing.
	

Why the State of Alaska puts competition first and foremost in public procurement:



Alaska Caselaw: McBirney & Associates v State of Alaska
	Procurement Background
	Procurement Background: Con’t
	RFP2020-0200-4381
	Prior Experience Clause: RFP 2020-0200-4381
	Contracting Law, Language
	Slide Number 9
	Prior Experience Clause: Issue 2
	Prior Experience: 
�National Governors Association Membership
	BDO performed the audit for the NGA in 2019
	Procurement Specifications: Statute and Regs
	Legislative Legal: NGA Membership
	Amendment to RFP: Answers to Bidder Questions
	Prior Experience Clause: Issue 3
	Prior Experience Clause: Issue 4
	Prior Experience:

In-House Services
	Prior Experience Clause Issue 3: Legal Services: AS 36.30.015, 2 AAC 12.040 
	No Written Approval Exists
	Prior Experience Clause Issue 3: Legal Services: Text of Contract with A&M, p4
	Prior Experience Clause: Issue 3
	RFP 2020-0200-4381 Draft.kct edits 9.19
	IT 25 years ago in 1995

	Missing Documents


	The overall result from the Prior Experience Clause is suppression of Competition
	Slide Number 27
	Effects
	10/7/19: Notice of Intent to Award issued: 

BDO Protests
	AS 36.30.365
	BDO Protest:
�10/25/19
	Protest Response: SOA

10/29/19
	Protest Appeal: BDO

11/8/19
	Final Decision: SOA

12/4/19
	A majority of funds appropriated for the operation of State government and the conduct of it’s day-to-day business are spent through the State’s procurement system.

That system is purposely constructed to fairly and economically acquire goods, services, and supplies in a manner that promotes the public interest and the confidence of its citizenry. 

Fair competition is the keystone to promoting that confidence and the public interests.
	Thank you; ��Questions?

