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“The legislature shall provide for the utilization, 
development, and conservation of all natural 
resources belonging to the state, including land 
and water, for the maximum benefit of its 
people.”

Article 8, Section 2 of the Alaska constitution.
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Introduction
Robin O. Brena

Mr. Brena is a life-long Alaskan who grew up in Skagway. He has received a Masters of Business Administration
(“MBA”) and a Doctor of Jurisprudence (“JD”) from the Willamette University and a Master of Laws in Real Property
(“LL.M.”) from the University of Miami. He has been the Chairman of the Real Estate Section of the Alaska Bar
Association, Chairman of the Estate Planning and Probate Section of the Alaska Bar Association, and has taught
Advanced Business Law at the University of Alaska. Most recently, Mr. Brena was the Chairman of the Oil and Gas
Subcommittee for Governor Walker’s Transition Team.

Mr. Brena is the owner of Brena, Bell & Clarkson, P.C., an Anchorage law firm that emphasizes oil and gas, public
utilities, tax assessment, real estate, commercial, and regulatory law. Representative current and prior clients in the
oil and gas areas of practice are Fairbanks North Star Borough; Anadarko Petroleum Corp.; City of Valdez; Tesoro
Corporation; Aurora Gas, LLC; Aurora Power Resources, Inc.; Murphy Exploration (Alaska) Inc.; Cook Inlet Energy, LLC;
Agrium Inc.; NordAq Energy, Inc.; Interior Alaska Natural Gas Utility; Golden Valley Electric Association, Inc.; Matanuska
Electric Association, Inc.; Chugach Electric Association, Inc.; Nabors Alaska Drilling, Inc.; Doyon Drilling, Inc.; Doyon
Parker Joint Venture; Nordic-Calista Services No. 1; and Parker Drilling, Inc.

Mr. Brena has successfully litigated several cases in which greater than $1 billion has been at issue. He has also been
named as one of the "Top Attorneys in Alaska;" as one of Alaska's "Super Lawyers" in the areas of oil and gas, public
utilities, and business litigation; and as a Lifetime Charter Member of "Best Attorneys of America.“

Mr. Brena is testifying as to his own personal opinions as an Alaskan. He is not representing any client, and his
opinions are not intended to represent the opinions of his clients. He is not being paid for his testimony. Other than
the financial interest all Alaskans may have in the recovery of a fair share for their oil and gas resources, Mr. Brena
has no direct financial interest in the Legislature adopting his recommendations.
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Overview

• Alaskans are not Receiving Our One-Third Fair 

Share of Petroleum Revenues—in fact, Net 

Petroleum Revenues are at Historic Lows. 

• Alaskans Cannot Afford the Current Method of 

Recovering Our Fair Share of Petroleum 

Revenues. 

• The Legislature Should Make the Changes 

Necessary to Recover Our One-Third Fair Share. 

4



Alaskans’ Fair Share

• Constitutional Obligation

• Original Deal

• Historic Performance

• Public Policy

• Indications of Under Recovery
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Alaskans’ Fair Share 
Constitutional Obligation

“The legislature shall provide for the utilization, 
development, and conservation of all natural 
resources belonging to the state, including land 
and water, for the maximum benefit of its 
people.”

Article 8, Section 2 of the Alaska constitution.
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Alaskans’ Fair Share 
The Original Deal (Hammond)

Governor Hammond:

“When I was in office, the state, the oil 
companies, and the federal government agreed 
to split the oil wealth pie roughly one-third, 
one-third, and one-third.”

Diapering the Devil at 51

7



Alaskans’ Fair Share 
The Original Deal (Hammond)

• When Alaskans began receiving less than our one-third 
share, Governor Hammond stated we were being 
“shortchanged hundreds of millions of dollars each 
year for the past several years and will continue to be 
denied what was once agreed to be our ‘fair share.’”

• The year Governor Hammond said Alaskans were being 
“shortchanged” was 2004, a year when he represented 
that Alaskans received 27 percent of the gross market 
revenues. 

Diapering the Devil at 51
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Alaskans’ Fair Share 
The Original Deal (Price Searching)

Governor Hammond:

“[W]e should have started out with, say, a 99% 
severance tax and worked our way slowly down 
until we started to get vibrations.  At that point, we 
would have a far better idea of what the 
appropriate level of taxation might be to encourage 
development that met the constitutional mandate 
to maximize benefits.”

Diapering the Devil at 28
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Alaskans’ Fair Share
Original Deal (Field Economics)

• On Average, We Should Receive Our One-Third 
Fair Share When All Fields are Considered.  

• When Producers are Exploring for New Resource 
or Developing Marginal Oil Plays, It Makes Sense 
to Take Less than Our One-Third Fair Share from 
Those Fields.  

• When Producers are Simply Harvesting Major 
Legacy Fields, We Should Take More than Our 
One-Third Fair Share.
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Alaskans’ Fair Share
Original Deal (Market Conditions)

• We Should Have a Long-Term Perspective and 
Take Our One-Third Fair Share Over Time.  

• In Hard Times, It Makes Sense to Help Out by 
Taking Less than One-Third.  

• In Good Times, We Should Take More than One-
Third.  

• Progressive Rates Linked to Crude Oil Prices will 
Permit Us to Balance the Good Times and Bad 
Times Fairly, So We Maintain Our One-Third 
Average Over Time.  
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Alaskans’ Fair Share 
Historic Performance



Alaskans’ Fair Share 
Public Policy

• Alaskans Should be Paid Our One-Third Fair 
Share, Over Time and On Average from All 
Fields, for Giving the Producers the 
Opportunity to Realize Substantial Profits Out 
of Their Two-Thirds Share.  

• With a Two-Thirds Share, the Producers Have 
More than a Fair Opportunity to Realize 
Substantial Profits and Have, in fact, Made 
Substantial Profits.
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Alaskans’ Fair Share 
Public Policy

• To Realize Our One-Third Fair Share, the State 
Should Encourage Competitive Entry from 
Independent Producers into Alaska.

• Competitive Entry Would be Encouraged by 
Policies Removing Barriers to Entry into Alaska 
and Ensuring Revenue Policies Recognize the 
Economic Challenges Posed from Different 
Market Conditions and Different Fields.  
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Alaskans’ Fair Share
Indications of Under Recovery

Total petroleum revenues from all sources have gone down from 
$9.9 billion (2012) to $1.6 billion (2017) or by 84 percent.

Total net petroleum revenues from all sources have gone down
from $9.2 billion (2012) to $0.8 billion (2017) or by 91 percent.

Total unrestricted petroleum revenues have gone down from 
$8.9 billion (2012) to $1 billion (2017) or by 89 percent.

Total net unrestricted petroleum revenues have gone down from 
$8.1 billion (2012) to $0.2 billion (2017) or by 98 percent.

15



Alaskans’ Fair Share
Indications of Under Recovery

Total production tax revenues have gone down from $6.1 billion 
(2012) to $0.1 billion (2017) or by 98 percent. 

Total net production tax revenues have gone down from $5.4 billion 
(2012) to ($0.5) billion (2017) or by 109 percent.  

For the first time in our history we are paying the producers to 
produce our oil under the production tax, rather than them paying 
us. 

We are not even bringing in enough revenues under the production 
tax to timely pay the petroleum credits we are incurring under it.  
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Alaskans’ Fair Share
Indications of Under Recovery

Under the policies adopted by the last 
Legislature and last administration, Alaskans 
are getting less for their petroleum resources 
than at any time in our history. 
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Current Deficit

• Cause of Current Deficit

• SB21 or ACES 
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Current Deficit
Cause of Current Deficit
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Current Deficit
Cause of Current Deficit
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Current Deficit
Cause of Current Deficit 

• The Production Tax Failed to Recover our Fair 
Share Under Current Market Conditions. 

• The Decline in the Price of Oil Does Not Explain 
this Failure.  

• The Price of Oil Decline from $112.65 per Barrel 
(2012) to $43.18 per Barrel (2016), or by 62 
Percent.

• The Net Production Tax Declined From $5.7 
Billion (2012) to ($0.5) Billion (2016), or by 109 
Percent.  
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Current Deficit
SB21 or ACES

• This Should Not be a Conversation About Whether 
SB21 or ACES is Best Under Current Market 
Conditions. 

• Both SB21 and ACES Would Fail to Recover our Fair 
Share Under Current Market Conditions. 

• SB21 Fails Because it Under Collects Our Fair Share 
During Periods of Higher Oil Prices and Periods of 
Lower Oil Prices.

• ACES Fails Because, While it Collects Our Fair Share 
During Periods of Higher Oil Prices, ACES also Under 
Collects our Fair Share During Periods of Lower Oil 
Prices.  
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Current Deficit 
SB21 or ACES

23Ken Alper’s Slide 43



Current Deficit 
SB21 or ACES
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Alternative Solutions for Deficit

• Additional Petroleum Revenues

• Reduce Spending

• Spend Savings

• Additional State-Wide Taxes

• Permanent Fund
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Alternative Solutions for Deficit
Additional Petroleum Revenues

• Alaskans’ Fair Share Should Be 
Recovered. 

• Not a Partisan Issue.
• Not a State Spending Issue.  
• Less Recessionary Form of Revenue.
• This Should be the First Solution for Our 

Deficit.  
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Alternative Solutions
Additional Petroleum Revenues

Governor Hammond:

“[F]irst, oil taxes should be adjusted to redeem the 
State’s initially agreed upon one-third share.  Only then 
should user fees or a broad based sales or income tax be 
imposed if we lack sufficient revenues to fund essential 
government programs.”

Diapering the Devil at 53



Alternative Solutions for Deficit
Reduce Spending

• Government Should be Expected to Operate 
Efficiently. 

• Significant Spending Has Already Been Cut. 
• Recessionary Impacts of Further Cuts May be 

Significant.
• Services Impacts of Further Cuts May be 

Significant.
• This Should be the Second Solution for Our 

Deficit.
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Alternative Solutions for Deficit
Spend Savings

• Our Savings Should Not be Spent to Make Up for 
Recovering Less Than Our Fair Share of Petroleum 
Revenues or for Inefficient Government 
Spending.

• Our Readily Available Savings Have Been Spent.  

• Obligation to Replace Savings Over Time.

• This Should be the Third Solution for Our Deficit.
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Alternative Solutions for Deficit
Additional State-Wide Taxes

• State-Wide Taxes Should Not be Levied to 
Make Up for Recovering Less Than Our Fair 
Share of Petroleum Revenues or for Inefficient 
Government Spending. 

• Recessionary Impact May be Significant.

• This Should be the Fourth Solution for Our 
Deficit.

30



Alternative Solutions for Deficit
Permanent Fund

• Our Permanent Fund was Intended to Permit 
Alaska to Transition from a Petroleum 
Economy to a Non-Petroleum Economy When 
Our Petroleum Resources are Exhausted.  To 
Achieve Its Goals, Our Permanent Fund Will 
Have to Double from Its Current Size.

• Its Goals May Not be Obtained Unless We 
Permit It to Grow to Fit Its Purpose.
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Alternative Solutions for Deficit
Permanent Fund

• The PFD Structure was Adopted in Recognition 
that All Alaskans Were Entitled to Share in Our 
Petroleum Wealth, and to Invest Alaskans in 
the Preservation of the Permanent Fund to 
Ensure its Survival from the Inevitable 
Encroachments by Politicians in Search of 
Money.  
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Alternative Solutions for Deficit
Permanent Fund

• Given Their Purposes, our Permanent Fund 
and Our PFDs Should be the Last Place 
Alaskans Look to Resolve the Problems 
Created by Our Reductions in Net Production 
Revenues.  
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Additional Petroleum Revenues (Gross)

• Failed Net System

• Not Typical 

• Summary of Recommendations
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Additional Petroleum Revenues (Gross)
Failed Net System

35

• Lack Information to Administer Policy Correctly.
• Audits Complex and Years Behind.
• Complex Systems May be Politically and Technically 

Gamed
– Deductions
– Loss Carry Forwards
– New Oil
– Credits
– Minimum Tax
– Interest

• The State is Out Resourced and Out Lawyered



Additional Petroleum Revenues (Gross)
Not Typical

36

• All Other States Have Gross Systems.

• Net Systems in Other Countries are Far More 
Generous to Resource Owners.

• North Slope Gas Converts to a Gross System in 
the Future.



Additional Petroleum Revenues (Gross)
Summary of Recommendations

37

• Adopt a Gross Tax System Based on the 
Market Prices for ANS Crude Oil on the West 
Coast.

• Set the Revenue Rate to Ensure the Recovery 
of Our One-Third Fair Share. 

• Make Appropriate Adjustments to the 
Revenue Rate to Recognize Field Economics 
and Market Conditions.



Additional Petroleum Revenues (Net)

• Need for Reform

• Information

• Deductions

• New Oil

• Minimum Tax

• Credits

• Interest for Underpaid Revenues

• Summary of Recommendations
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Additional Petroleum Revenues (Net) 
Need for Reform

39Ken Alper’s Slide 34



Additional Petroleum Revenues (Net) 
Need for Reform

40Ken Alper’s Slide 33



Additional Petroleum Revenues (Net) 
Need for Reform

41Ken Alper’s Slide 47



Additional Petroleum Revenues (Net) 
Need for Reform

42Ken Alper’s Slide 48



Additional Petroleum Revenues (Net) 
Need for Reform

• Many Conversations Concerning Petroleum 
Revenues Assume Alaskans Should Not Get Their 
One-Third Fair Share Unless the Producers Are 
Making a Substantial Profit.  I Disagree. 

• Investment is Long-Term in the Petroleum 
Industry.

• When Extreme Market Conditions Occur, the Risk 
of Those Conditions Should be Borne by the 
Producers Who are in the Best Position to 
Manage Them.
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Additional Petroleum Revenues (Net) 
Need for Reform

• Alaskans Have had to Draw Down Roughly $15 Billion 
From Savings in Recent Years to Ensure the Producers’ 
Profits.  

• Our One-Third Fair Share Should Be Maintained Over 
Time.

• Our One-Third Fair Share and Our Savings Accounts are 
for the Public Good—Not to Ensure Producers’ Profits.

• We Should Not be Paying State-Wide Taxes to Ensure 
Producers’ Profits.

• Our Permanent Fund is for Our Children’s Future, and 
Our PFDs are to Ensure the Sanctity of Our Permanent 
Fund—Not to Ensure Producers’ Profits.  
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Additional Petroleum Revenues (Net)
Information

• Alaskans and this Legislature Lack the Substantive 
Financial Information From Which to Properly 
Form Resource Development Policies.

• Alaskans and this Legislature are in a Net 
Business Arrangement With Producers Without 
Knowing the Actual Financial Performance of 
those Producers in Alaska.  

• Forming Tax Policy Without Knowing the Actual 
Financial Performance of the Producers is Not 
Sound Public Policy.  
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Additional Petroleum Revenues (Net) 
Information

“6. The Division broadly interprets what it 
considers “taxpayer confidential” information 
under applicable statutes and will not disclose 
such information to the Municipalities specifically 
or to the public generally. The Division considers 
all information that it receives from a taxpayer as 
“taxpayer confidential,” even if it does not contain 
the particularities of a taxpayer’s business affairs 
and is obtainable from the public domain.” 

2007-2009 Gleason Decision ¶ 6
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Additional Petroleum Revenues (Net) 
Information

47Ken Alper’s Slide 6



Additional Petroleum Revenues (Net)
Deductions

• There are Deductions Allowed for Field 
Expenditures.
– Operating Expenses

– Capital Expenses

• There are Deductions Allowed for Transportation 
Expenses.
– Pipeline Expenses

– Marine Expenses

• There are Deductions  Allowed for Loss Carry-
Forwards. 
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Additional Petroleum Revenues (Net)
Deductions

• Deductions Are Shielded Through Confidentiality Designations.
• Deductions Have Risen in Recent Years Without Apparent 

Justification. 
• None of the Deductions Have Been Audited For Several Years.  
• Experience with Pipeline Rates (100-130 Percent Returns) (High 

Tariff Memorandum) and Property Tax Assessments (10 Percent of 
Value) Supports the Need for Diligence. 

• For the Integrated Majors, Several of the Deductions Represent 
Profit Centers Rather Than Cost Centers.  
– Pipeline
– Marine

• Expenses are Not Always Expenses.
– Demolition, Removal & Restoration (DR&R) $4.5 Billion in Collections 

and Earnings for Estimated $2.5 Billion in DR&R (Value to Producers) 
(State’s Financial Interest).
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Additional Petroleum Revenues (Net) 
Deductions



Additional Petroleum Revenues (Net)
Deductions

Alaska DOR, Tax Division
Revenue Sources Book Fall 2016
Page 110



Additional Petroleum Revenues (Net) 
Deductions

• The Major Producers have Massively Over 
Collected Profit from their Pocket-to-Pocket 
Transfers.  

• The Practical Effect of Overpaying Themselves 
is to Increase Their Deductions and Reduce 
Their Petroleum Revenues.  
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Additional Petroleum Revenues (Net) 
Deductions

“562.  The RCA found that under the TSM, 
between 1977 and 1996, the TAPS Owners 
collected, in 1997 dollars, $13.5 billion more 
than would have been collected under the 
current rate methodology used by the RCA to 
set rates on TAPS.”  

2007-2009 Gleason Decision ¶ 562
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Additional Petroleum Revenues (Net) 
Deductions

54

Calculation ANS Prudhoe Unit Source/Comments

ANS (West Coast) 2016 $43.18 $43.18 RSB Fall 2016 at 109

Transport 2016

Pipeline ($6.73) ($6.25) RSB Fall 2016 at 109

Marine ($3.15) ($3.15) RSB Fall 2016 at 109

Gross Value at Point of 

Production

$33.30 $33.78

Lease Expenditures

Operating Expenditures ($17.38) ($15.37) RSB Fall 2016 at 113, 115; 

Stickel 11/21/16 report at 2

Capital Expenditures ($18.02) ($6.64) RSB Fall 2016 at 113, 115;  

Stickel 11/21/16 report at 2

Production Tax Value -$2.10 $11.77

Tax per Net (PTV *35% - $8 

Per-BBL Credit)

-$8.74 -$3.88

Minimum Tax (4% * GVPP) $1.33 $1.35

Higher of Tax per Net or 

Minimum

$1.33 $1.35

Remaining Revenue -$3.43 $10.42
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Calculation Prudhoe Unit Prudhoe Unit 

Revised

Source/Comments

ANS (West Coast) 2016 $43.18 $43.18 RSB Fall 2016 at 109

Transport 2016

Pipeline ($6.25) ($0.63) RSB Fall 2016 at 109; revised to 10%

Marine ($3.15) ($2.00) RSB Fall 2016 at 109; revised to $2.00

Gross Value at Point of 

Production

$33.78 $40.55

Lease Expenditures

Operating Expenditures ($15.37) ($13.83) RSB Fall 2016 at 113; 

Stickel 11/21/16 report at 2; revised to 90%

Capital Expenditures ($6.64) ($5.98) RSB Fall 2016 at 113; 

Stickel 11/21/16 report at 2; revised to 90%

Profit Less Expenditures $11.77 $20.74

Tax at 33% of Gross (Price) -$14.25 -$14.25

Remaining Revenue -$2.48 $6.49

Additional Petroleum Revenues (Net) 
Deductions



Additional Petroleum Revenues (Net) 
New Oil

• The Definition of New Oil Should be Modified 
or Eliminated Altogether.

• Point Thompson Production Should  Not be 
Included in the Definition of New Oil.  
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Additional Petroleum Revenues (Net) 
Minimum Tax

• The Minimum Tax Should be “Hardened” for 
All Fields.

• The Minimum Tax on Prudhoe and Kuparuk 
Should be Raised Substantially.  
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Additional Petroleum Revenues (Net) 
Credits

• Credits Should Be Timely Paid.

• Credits for Independents Should Have Economic 
Parity. 

• Credits Should Be Substantially Reduced, and 
Eliminated Unless They Have Been Demonstrated 
as Necessary to Develop a Marginal Field.

• Credits Should Not be Used in an Attempt to 
Incentivize Behavior (1) Required by Law, or (2) 
Likely to be Achieved in the Marketplace Without 
Credits.  
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Additional Petroleum Revenues (Net) 
Interest on Underpaid Revenues

• The Current Interest Structure Encourages 
Gamesmanship, Underpaying, and Litigation.

• The Audits Should be Resourced and Timely.

• The Interest on Underpaid Revenues Should be 
Raised Substantially.  
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Additional Petroleum Revenues (Net) 
Summary of Recommendations

• Require Adequate and Public Reporting on the 
Financial Performance of the Producers.

• Simplify the Net Revenue System.

• Resource and Require Timely Audits.

• Fix Transportation Deductions For Affiliates.  

• Amortize Capital Field Expenses Over Time.

• Eliminate or Substantially Reduce Loss Carry-
Forwards.
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Additional Petroleum Revenues (Net) 
Summary of Recommendations

• Eliminate or Substantially Reduce Production Under 
the “New Oil” Designation, and Eliminate the 
Designation for Pt. Thompson.

• “Harden” the Minimum Tax and Raise it Substantially 
for Prudhoe and Kuparuk.

• Pay Outstanding Credits Timely.  Ensure Economic 
Parity for Independents.  Substantially Reduce and 
Focus Credits on Marginal Fields.

• Adjust the Interest Structure on Underpaid 
Petroleum Revenues to Discourage Gamesmanship, 
Underpaying, and Litigation.
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Conclusion

• Alaskans Should Recover Our One-Third Fair 
Share of Petroleum Revenues.

• Alaskans Cannot Afford the Current Method of 
Recovering our Fair Share.  

• This Legislature Should Make the Changes 
Necessary to Ensure Alaskans Recover Our One-
Third Fair Share, Either Through Adopting a 
Gross Recovery Method or by Substantially 
Improving the Current Net Recovery Method.  
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THANK YOU
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Source Information

• Excerpts from DOR Revenue Sources Book Fall 
2016: pages 105, 106, 109, 100, 115, 116

• Excerpt from “Reported ANS Lease 
Expenditures and Capital Lease Expenditures-
CY 2011-CY 2015 & FY 2016 ($millions)” 
prepared by Dan Stickel, Chief Economist, 
dated 11/21/2016
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Source Information
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Alaska DOR, Tax Division
Revenue Sources Book Fall 2016 
Page 105



Alaska DOR, Tax Division
Revenue Sources Book Fall 2016
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Source Information

Alaska DOR, Tax Division
Revenue Sources Book Fall 2016
Page 110



Source Information

Alaska DOR, Tax Division
Revenue Sources Book Fall 2016
Page 115
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Alaska DOR, Tax Division
Revenue Sources Book Fall 2016
Page 116
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