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Utah's 2015 Criminal Justice Reforms

Overview

On March 31, Utah Governor Gary Herbert (R) signed into law sentencing and corrections legislation that employs research-
driven policies to deliver a greater public safety return. The state's Commission on Criminal and Juvenile Justice, an interbranch
group of state and local officials, developed the legislation—H.B. 348 —with technical assistance from The Pew Charitable
Trusts as part of the Justice Reinvestment Initiative, a public-private partnership. The reforms are expected to eliminate almost
all projected prison growth over 20 years, save more than $500 million, and redirect nearly $14 million into evidence-based

strategies to reduce recidivism.
Highlights

Problem

Although crime in Utah fell during the past two decades,
the state’s prison population grew by 18 percent from
2004 to 2013, six times faster than the national average.
Without changes to policies and practices, the state
projected that its prison population would grow by 2,700
inmates, or 37 percent, by 2034, costing taxpayers more
than $500 million.

Findings

The commision conducted an extensive data review and
found that the state sentenced more offenders to prison
for drug possession than for any other crime in 2013." The
average time served rose 18 percent for all offenders from
2004 to 2013. In addition, the commission determined
that probation and parole success rates had declined in
the past decade and that offenders sent back to prison for
violating supervision rules made up two-thirds of all prison
admissions in 2013.

Reforms

The commission developed 18 policy options aimed at
prioritizing prison space for serious and violent offenders,
strengthening community supervision, improving and
expanding reentry and treatment services, supporting
local corrections systems, and ensuring oversight and
accountability. Specific reforms included downgrading

all first- and second-time drug possession convictions
from felonies to misdemeanors and 241 misdemeanors to
citations no longer subject to arrest or jail.

Impact

Utah's criminal justice reform legislation is expected

to avoid nearly all anticipated prison growth and save
taxpayers more than $500 million over 20 years.
Accompanying budget measures immediately redirected
nearly $14 million toward reducing recidivism by
strengthening community supervision, public safety
initiatives, and evidence-based treatment programs.

Figure 1

H.B. 348 Is Projected to Avoid
Nearly All Prison Growth

Cost savings estimated to exceed
$500 million over next 20 years
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This package will
enhance public
safety and put
the brakes on

the revolving
prison door. H.B.
348 will establish
better treatment
resources and
alternatives

for nonviolent
offenders,
ensuring our
citizens get the
best possible
return on their tax
dollars.”

Governor Gary Herbert,
April 9, 2015

Background

Although Utah's imprisonment rate remained below the national average
and its crime rate fell over the past two decades, the state's prison
population grew by 18 percent from 2004 to 2013 and was projected to
increase an additional 37 percent by 2034.

This anticipated expansion would have had a high price tag; in 2013 alone,
the state spent $269 million on corrections. Additionally, the state was
grappling with the possible relocation of its largest prison, projected to
cost taxpayers more than $1 billion, with at least half of the cost tied to
expected increases in the incarcerated population.

The commission also found that Utah taxpayers were not receiving a public
safety benefit commensurate with their corrections expenditures: Almost half
of inmates (46 percent) released from state prisons returned within three
years, and offenders on probation and parole were failing at higher rates than
they did 10 years earlier. Offenders returned to prison for violating the terms
of their supervision accounted for 67 percent of prison admissions in 2013.2

Commission on Criminal and Juvenile
Justice

Gov. Herbert, Chief Justice Matthew Durrant, Senate President Wayne
Niederhauser, then-House Speaker Becky Lockhart, and Attorney General
Sean Reyes directed Utah's Commission on Criminal and Juvenile Justice to
develop policy recommendations to reduce recidivism and hold offenders
accountable while controlling the state's prison spending. From April
through November 2014, the commission—which included representatives
from corrections, law enforcement, the Legislature, the judiciary,
prosecution and defense, behavioral health, and victim advocacy groups
(see list of members on Page 8)—conducted a rigorous review of Utah's
sentencing and corrections data, policies, and programs, as well as best
practices and models from other states. It also received input from a wide
variety of stakeholders through six public hearings across the state and two
roundtable discussions with crime victims, survivors, and advocates—one
in Salt Lake City and one in St. George—which were preceded by specific
outreach to representatives from tribal and rural communities.

Pew and its partner, the Crime and Justice Institute at Community
Resources for Justice, provided the commission with technical assistance,
which included analyzing Utah's sentencing and corrections data and
systems, developing policy options, and educating the public and
policymakers about the recommendations. This assistance was provided
as part of the Justice Reinvestment Initiative, a public-private partnership
between Pew and the U.S. Department of Justice's Bureau of Justice
Assistance.



Key findings

The commission identified three principal factors that contributed to the growth in Utah's prison population:

More nonviolent offenders in prison

Nonviolent offenders made up almost two-thirds (62 percent) of those sentenced to prison for new criminal
convictions in Utah in 2013. Seven of the 10 most common offenses leading to incarceration were nonviolent, led
by possession or use of a controlled substance. (See Table 1.) Further, from 2004 to 2013, prison admissions for
certain nonviolent offenses increased substantially. The number of offenders sentenced to prison for retail theft,
such as shoplifting, surged 325 percent, while admissions in three other categories—theft, theft by receiving stolen
property, and possession with the intent to distribute a controlled substance—also increased by 15 percent or more.

Likewise, most offenders who returned to incarceration as a result of probation or parole revocation had
previously committed nonviolent offenses. In 2013, 83 percent and 72 percent of revoked probation and parole
violators, respectively, were originally sentenced for nonviolent offenses.

Table1
7 of the Top 10 Offenses Leading to Prison Are Nonviolent
Drug possession is the most common new crime leading to a prison sentence

_ - commltments’ - commltments, — Change

Possession or use of controlled

substance -21%
Theft 62 71 15%
Possession with intent to distribute

controlled substance 50 e I
Retail theft 12 51 325%
Driving under the influence of

alcohol or drugs 52 47 -10%
Aggravated sexual abuse of a child 41 44 7%
Aggravated assault 47 43 -9%
Distributing or arranging to

distribute a controlled substance 36 A 1
Theft by receiving stolen property 27 39 44%
Sexual abuse of a child 45 37 -18%

Note: Shaded offenses are nonviolent. “New commitments” refers to offenders sentenced to prison directly from court. It excludes offenders
returned to prison for revocation of probation or parole supervision.

Source: Utah Department of Corrections
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Increasing length of stay

The primary driver of recent prison growth in Utah was the increased time that offenders remained behind bars.
Over the past decade, the average time served by offenders sentenced to prison—excluding those revoked from
probation or parole—increased by 20 percent, or 6.3 months. Length of stay increased across all offense types,
from a 2 percent uptick for drug offenses to a 26 percent rise for property crimes. (See Figure 2.)

Figure 2
Prison Time Served Rose for All Offense Types
6.3-month average increase a primary driver of population growth
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Note: Excludes offenders revoked to prison for probation or parole violations. “Person” offenses include aggravated assault,
robbery, and other crimes.

Source: Utah Department of Corrections
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Declining success rates for probation and parole

Two-thirds of offenders admitted to prison in 2013 were probationers and parolees who had violated the terms of
their supervision. (See Figure 3.) And nearly half of that group (43 percent) was revoked for technical violations,
such as missing appointments with officers or failing drug tests, rather than for new convictions—up from 38
percent in 2004. Overall, 46 percent of Utah inmates are serving time for probation and parole revocations.

One reason for the low success rate may be a lack of adequate resources to support offenders. Utah's Division
of Substance Abuse and Mental Health estimated that current or former offenders represented more than 70
percent of people in need of substance abuse and mental health treatment in the state.® The division also found
that behavioral health treatment needs for Utah residents went unmet 58 percent to 95 percent of the time,
depending on the region of the state. And often, when offenders did participate in community-based programs,
those interventions were not supported by research or best practices. Many substance abuse and mental health
providers in the state made no distinction between the general public and those involved in the criminal justice
system, a practice that fails to address attitudes and behaviors prevalent among offenders.



Comprehensive legislative reform package

In November 2014, the Commission on Criminal and Juvenile Justice unanimously adopted and presented to the
Legislature 18 policy recommendations, which were subsequently drafted into legislation and introduced as H.B.
348: Criminal Justice Programs and Amendments. The bill passed 23-0 in the Senate and 67-2 in the House of
Representatives.

The reforms included downgrading all first- and second-time drug possession convictions from felonies to
misdemeanors and 241 misdemeanors to citations. The legislative effort also redirected nearly $14 million to
public safety strategies and programs with higher returns on investment.

The legislation is structured around five primary objectives:

Prioritize prison space for serious and violent offenders

The law reflects a consensus that some nonviolent offenders can be supervised effectively in the community
rather than sent to prison and that many more lower-level offenders can serve shorter periods of incarceration
without jeopardizing public safety. Specifically, the law:

¢ Maodifies drug penalties

e Reclassifies drug possession for all drug types, converting first and second convictions on a third-degree
felony charge that carries the possibility of up to five years in prison to a Class A misdemeanor with the
possibility of up to one year in jail (but without the possibility of a prison sentence).

¢ Eliminates weight thresholds for all marijuana offenses and reclassifies marijuana possession (including
conduct previously classified as a third-degree felony or a Class A misdemeanor) to a Class B
misdemeanor, with an enhancement to a Class A misdemeanor upon the third conviction.

e Narrows the reach of drug-free zones from 1,000 to 100 feet, restricts drug-free zones to specified
locations and times when children are most likely to be present, limits automatic sentence increases to
activities involving the sale and distribution of drugs (not simple drug possession).

¢ Instructs the state Sentencing Commission to change the way criminal history affects sentence length

e Reduces the number of points in a criminal history score—a measure of prior criminal involvement for the
purposes of determining sentencing guidelines—given for misdemeanor offenses and counts only Class A
misdemeanors in the score.

¢ Eliminates double counting of factors, such as prior supervision, residential placement, and failure to
report.

e Eliminates from the criminal history score factors that are not major indicators of risk of reoffending, such
as crimes committed more than 10 years in the past.

o Reduces guideline ranges in the lower half of the sentencing guidelines grid

e Instructs the Sentencing Commission to reduce sentencing guidelines by four to six months for the lower
half of the sentencing guidelines grid, representing lower-level criminal offenses.

o Establishes a system of graduated caps for technical violations of probation and parole

e Instructs the Sentencing Commission to formalize a system of guidelines for the courts and the Board
of Pardons and Parole that provides swift, certain, and proportional sanctions to be imposed in lieu of
revocation for the remainder of the original sentence.



o Develops a system of earned-time credits to promote recidivism-reduction programs

¢ Constructs an earned-time program that allows inmates to reduce their period of incarceration by
participating in interventions identified in their individualized case action plans.

Implement comprehensive reentry planning and treatment services

To expand and improve the tools available to the Department of Corrections and other agencies to change
offender behavior and reduce recidivism, the law:

Establishes statewide treatment standards and a certification process

e Directs the Division of Substance Abuse and Mental Health to develop treatment standards and a program
to certify providers treating individuals involved with the criminal justice system.

e Directs the Department of Corrections to establish standards for the treatment of sex offenders and a
program to certify treatment providers.

Enhances transition planning, recovery, and reentry for offenders returning to their communities

¢ Creates transition specialist positions within the Department of Corrections to support offenders as they
prepare for reintegration into the community.

Ensures that specialty courts follow best practices

e Directs the Judicial Council to develop drug court eligibility requirements based on risk and needs
assessments rather than offense type or severity.

Provides incentives for participation in treatment

o Allows defendants convicted of controlled substance offenses to retain their driver’s licenses if they
participate in a substance abuse treatment program.

Strengthen probation and parole supervision
To reduce recidivism and incorporate evidence-based practices into probation and parole supervision, the law:

¢ Implements the use of swift, certain, and proportionate responses

e Instructs the Sentencing Commission to develop a matrix to guide probation and parole supervision, including
rewards for good behavior and escalating sanctions, including short jail stays, to respond to violations.

o Constructs a system of earned credits to encourage offender compliance

o Allows probationers and parolees to earn reduction credits of 30 days for each month they remain
compliant with their supervision case plans.

Support local corrections systems
To support evidence-based practices in local jurisdictions and reduce burdens on county jails, the law:

o Reclassifies moving-vehicle misdemeanors to preserve jail resources for higher-level offenders

e Reduces almost 300 moving-vehicle misdemeanors from Class B to Class C and from Class C to infractions
so they cannot result in jail time.



¢ Expands the use of evidence-based practices in jail settings

¢ Directs the Department of Corrections to develop standards and performance measures for treatment
programs provided in county jails that house state inmates.

e Supports county efforts to incorporate incentive programs

e Establishes a grant program that counties can use to fund interventions demonstrated to reduce recidivism.

Ensure oversight and accountability

To help policymakers and criminal justice practitioners assess and manage the performance of Utah's corrections
system, the law:
¢ Requires performance measurement and evaluation

e Mandates that the commission study and evaluate programs to reduce recidivism that are initiated by
state and local agencies.

e Requires the Department of Corrections, the Board of Pardons and Parole, and the Administrative Office of
the Courts to provide data to the commission on all relevant performance measures.

Reinvesting in Utah's public safety system

To support the reforms in H.B. 348, Utah lawmakers invested almost $14 million in public safety programs
recommended by the commission:
o $6.03 million for the Department of Corrections, including:

¢ $3.35 million to expand access to behavioral health treatment.

¢ $2.08 million to develop the Division of Adult Probation and Parole, including treatment staff, transition
specialists, and training.

e $4.97 million to the Division of Substance Abuse and Mental Health to expand treatment, develop standards,
administer a certification process for providers, and provide training for program staff.

e $2.2 million to establish and administer the county incentive grant program.
e $629,500 to support research and technology upgrades for county jail information systems.

e $120,800 to the Board of Pardons and Parole for research and data collection.

Endnotes

1 Excludes offenders revoked to prison for probation or parole violations.

2 Unless otherwise noted, the Crime and Justice Institute and Pew conducted analyses in this report for the Commission on Criminal and
Juvenile Justice using state data provided by the Utah Department of Corrections.

3 Utah Department of Human Services, Division of Substance Abuse and Mental Health, Annual Report 2013: Hope, Health, Healing, available
at: http://dsamh.utah.gov/pdf/Annual%20Reports/Annual%20report%202013%20Final%20web%20version%202-5.pdf.
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The full text of the legislation is available at http://le.utah.gov/~2015/bills/static/HB0348.html
The full commission report is availableat http://justice.utah.gov/Documents/CCJJ/Reports/Justice_Reinvestment_Report_2014.pdf.
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Email: dgutierrez@pewtrusts.org
Project website: pewtrusts.org/publicsafety

The Pew Charitable Trusts is driven by the power of knowledge to solve today's most challenging problems. Pew applies a rigorous, analytical
approach to improve public policy, inform the public, and invigorate civic life.
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