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By: William P. Horn, Esq.

. The State of Alaska regulated the establishment of guide area thru the 60’s, 70’s, and
80’s.

. Congress deferred to this State regulatory scheme when ANILCA was enacted in 1980.
Specifically section 1307, which set forth various preferences for visitor services in the
Park and Refuge units, exempted State regulated fishing and hunting guide services.

. During the first 8 years of ANILCA implementation, the federal agencies deferred to the
State guide area program and honored those State authorizations/permits to guide on
federal land units.

. In 1988, the Alaska Supreme Court declared unconstitutional the State guide area system
as inconsistent with the Equal Use provisions. However, the decision outlined features,
which if added to the guide area system, would make a guide area program constitutional.
These included competition, reasonable time limits on permits, and State oversight of
permit transfers.

. New State legislation was drafted in 1989-1990 per the Court ruling but the legislation
was not passed.

. For three years there was a regulatory hiatus during which the State had no program and
the federal agencies continued to wait for the State to act to fill the regulatory gap created
by the 1988 ruling.

. When it became evident that State action was not likely, the National Park Service (NPS)
and U.S. Fish and Wildlife Service (FWS) took regulatory steps to create a federally
administered guide area program on NPS Preserve lands and FWS Refuge lands. These
two federal programs were first implemented in 1993-94 and have been in force and effect
over the subsequent 20 years to fill the regulatory gap created by State inaction.

. During this 20 year period, BLM accepted the regulatory gap and took no steps to create
a program comparable to those set up by NPS and FWS. That hiatus is likely to end as
BLM now indicates it intends to set up a similar federal program absent action by the State
to do likewise.
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9. The expansion of federal authority over guide services in Alaska is the direct result of
State inaction. Passage of a State program will likely stop BLM from setting another
federal guide program. Passage of a State program will also enable the State to go to
NPS and FWS and seek to re-establish the State primacy on federal lands that existed
until 1993-94.

10. Continued inaction by the State will lead to yet another expansion of federal authority
and likely cement the guide programs of NPS and FWS.
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. Before RABINOWITZ C.J., and BURKE, MATTHEWS COMPTON and MOORE .
OPINION

» RABINOWITZ, Chcef Justlce

- We are called upon to decide whether two statutes, AS 08.54. 040(3)(7) & .195, comport with article VIII
section 3 of the Alaska Constitution. These statutes authorize the Guide Licensing and Control Board to

- grant hunting guides "exclusive guide areas," geographic areas in which only the designated guide may

lead hunts and from which all other guides are excluded. Licensed hunters, including other guides, may

" hunt recreationally in these areas, but only the holder of the exclusive guude area may lead hunts

» professionally.

I.
" In 1973 the legislature created the Guide Licensing and Control Board ("GLCB" or "the Board"). Ch. 17, §
' 1, SLA 1973. This act set forth the COI’npOSttlon, powers and duties of the Board, established gundehnes for
dxfferent classes of gunde Ilcenses, defined unlawful acts, and prov'ded for the dlSClphnmg of guides. Id. It
" also authorized the Board generally to "regulate activity" of guides, AS 08.54.040(a)(3), and to adopt
' regulations "required by this chapter or reasonably necessary for its administration.” Id. at 08.54.050. The
. legislative history reveals that the purposes of the act were "to protect fish and game management" and
"to get competent people as guides in Alaska." Alaska Legislative Committee Minutes Microfiche No. 37,
- House Judiciary Committee, H.B. 1, at 20 (Feb. 2, 1973).
One of the first activities of the Board was to establish a scheme of "exclusive guide areas" (EGAs) and
“joint use areas." Under this system, a guide would be able to register his camp and be entitled to
 exclusive guiding privileges in a designated area surrounding it. "Joint use areas" would be assigned where
_the areas used by two or more guides overlapped. [FN1] The Board first voted in April 1974 to implement
~ this scheme for Game Management Units 16 and 20. [FN2] Shortly thereafter, in July 1974, the Board
voted to extend the program to Unit 8 (Kodiak Island). , ) ,

EN1. EGAs and joint use areas will be referred to collectively as EGAs.

EN2. The Board of Game has divided the state into twenty-six Game Management Units, primarily for
purposes of establishing hunting seasons ’
and bag limits for different species. For these purposes, many Units are divided into several subunits
with different applicable regulations. See AS 16.05.255; 5 AAC 78.001-.600, 80.001-.600, 83.001-
.600, 86.001-.910, 88.001-.910. The Guide Licensing and Control Board has adopted these Units for
purposes of licensing hunting guides. 12 AAC 38.200(b) (Eff. 6/28/74). Each licensed guide may be



certified to practice in up to three Units. 12 AAC 38.200(d) (Eff. 6/28/74). Unit 16 is in South Central
Alaska, near Anchorage, and Unit 20 occupies a large part of Interior Alaska, including Fairbanks.

For the following year, the Board considered applications for EGAs but took no action. In July 1975, the
Board granted dozens of exclusive and joint use areas in the three Units for which the regulation was
passed. The Board further resolved at that time to extend the program to eleven more Units, including
Unit 19. In January 1976, the Board voted to grant EGAs to qualified guides anywhere in the state.
Applications were to be based on "occupancy, use, financial value, and such other qualifications as the
Board may prescribe.” The Board set a deadline of November 1, 1976, for receipt of applications for EGAs.
The Board began granting EGAs in Units other than 8, 16 and 20 in December 1976, starting with Units
23-26. EGAs for other Units were granted gradually over the following months.

The Board conducted all of this activity without specific statutory authorization, relying only on the general
grant of regulatory power in the 1973 legislation. In 1976 the legislature enacted AS 08.54.040(a)(8)
(now AS 08.54.040(a)(7)), which authorized the Board to: :

establish a quota of licensed operating guides who may operate within designated geographical game units
or subunits of the state and provide for an equitable and reasonable procedure for limiting the number of

guides to that quota; preference shall be given to qu}:—yx‘lified available and Willing"licensed ‘guides who res:i_d‘e o

within the designated-game unit or subunit. o C : ,
Ch. 133, § 1, SLA 1976. This provision took effect January 1, 1977. Id. at § 5. The legislative history:
reveals that the intent of this section was to ratify the Board's EGA program. Transcript of Senate
Resources Committee Hearing on S.B. 661, at'1, 14-15'(March 12, 1976); Transcript of House Resource
Committee Hearing on S.B. 661, at 33-34 (April 27, 1976)."

Finally, in 1986 the legislature enacted AS 08.54.195._[FN3] This statute for the first time imposed
procedures and criteria on the Board with respect to the EGA program. This reform was enacted in

response to a "sunset report" on the GLCB by the Division of Legislative Audit, which was harshly’ critical of

the Board's implementation of the EGA program._[FN4] See Division of Legislative Audit, A Performance

Report on the Department of Commerce and Economic Development Guide Licensing and ContrQI Board, )

Audit Control No. 08.01253-86-R (Nov. 21, «1985).
FN3. Alaska Statute 08.54.195 provides:

Restricted guidejéﬂreas‘_f."('af)g Under AS 08.54.040(a)(7), the boﬁa;rd‘ may,;eStébﬂlisAhﬁafnd a’s‘Sigh réstricte}l'
guide areas for master guides or. registered guides. The board shall adopt regulations that establish

uniform and consistent 'C‘fite’r'ia,"iricludiﬁga point system, to be used by the board when it establishes |

and assigns a restricted guide area. o

(b) The board shall,/'considéry the fo!lgw,ih;jlfactors ’;b_éfore; lt assi'gn,své résfricted Quidé, area:

(1) the extent to which the guide:who has applied for the area has-guided in the game management -

unit in which the area is located;
(2) the extent to which the guide occupied and invested in the area;

(3) the effects, including the economic effect, on other guides that would result from Cféation‘ of the
area;

(4) big game populations in the area;
(5) the land ownership status of the area; and
(6) other relevant facts or circumstances.

(c) The board may adopt regu‘Iations limiting the number of clients with which a guide may contract



for hunts in a restricted guide area used by more than one guide.

(d) Unless the board determines after a pubhc hearing that it is not in the public interest to do so,
the board may transfer a restricted guide area to a person quahf‘ ed for assignment who has been
recommended by the gunde to whom the area is ass:gned or by a person authorized to represent the
guide, if the recommendahon is made

(1) after five years have elapsed from the date of the assignmentkof the Quide area; or.

(2) during the first five years after the date of assugnment and the guade has dled or suffered a
major dlsabmty, as daned by the board. ; Ly S

(e) A gwde may not sell or lease a restricted guvde area. A gurde may seH or otherwase transfer a
lodge, camp, or other lawful improvement to property Iocated ina restncted gu:de area. Sales price
may not exceed farr market value : se ,‘

FN4. The 1986 legislation also modified AS 08.54.040(a)(8) in response to the sunset report.
Specifically, the legislation (1) renumbered it subsection .040(a)(7), (2) required "an equitable,
reasonable, and consistent procedure" (emphasized language added in 1986), and (3) provided that
"preference may be given” to local resident guides (instead of shall ). Ch. 71, § 6, SLA 1986.

IL
Kenneth D. Owsichek is a registered guide who was licensed to lead hunts in Game Management Units 17,
18 and 19 in February 1976. [FN5] He alleges that he had worked as an assistant guide in this area from
- 1972 to 1976. He claims that in January 1976, upon passing his guide license examination, he invested
~ $300,000 to build a lodge and several cabins together with other facilities for a full-scale guiding operation
; on Lake Clark. He also claims to have spent $150,000 on four aircraft to fly in clients.

FN5. Units 17, 18 and 19 occupy a large area overlapping parts of Southwest, Western and Interior
Alaska. See 5 AAC 83.005(d). (Eff. 7/5/85), 86.005(a) (Eff. 7/5/85), 88.005(b) (Eff. 7/5/85).

~ Owsichek's licensing and concurrent investments occurred at approximately the same time the GLCB
- decided to extend the EGA program on a statewide basis. [FN6] Accordingly, Owsichek submitted an
application for EGAs in Units 17 and 19 before the November 1,:1976, deadline established by the Board. -
* The Board considered applications for EGAs in Units 17 and 19 in its December 1977 meeting. Owsichek's
~ application was denied on the ground that he had not submitted "evidence of contracts for guided hunts in
the area for two of the ﬂve years precedmg the apphcatnon " : :

EN6. As dlscussed above, the Board had decided to grant EGAs in Umt 19 in July 1975, but dld not
vote to extend the program to the remainder of the state, including Units 17 and 18, until January
1976, the month Owsichek passed his guide licensing exam and allegedly began bu:ldmg his. -
improvements.

Owsichek petitioned for review of this decision. In November 1978, the Attorney General's office found ‘
. that, based on contracts submitted for hunts in 1976, 1977 and 1978, he was qualified to receive an EGA -
~in Units 17 and 19, and recommended that the Board adopt this decision. In its December 1978 meeting,
 the Board resolved "that the portion of Mr. Owsichek's application that is not in conflict with presently
- granted gide [ssc] areas be allowed. That no portion of the application that overlaps or is presently in joint
use be granted." By letter dated February 5, 1979, the Board informed Owsichek of its decision and
- assigned him area 19:33, in Unit 19. Owsichek objected to this decision because he was unable to land his
- planes within the areas granted to him, rendering them "unhuntable." . :
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amended complaint alleged that: (1) prior to January 1, 1977, the Board lacked authority to promulgate
regulations creating EGAs; (2) the actions of the Board violated due process and equal protection under
the federal and state constltutlons, (3) the actions of the Board were an unconstitutional ‘taking of
property; (4) AS 08.54.040(a)(8) was an unconstitutional delegatlon of authority because of the lack of
standards; (5) the statutes and regulations constituted an unlawful impairment of contracts under the
Alaska Constitution; (6) the regulations did not comply with what standards existed in the statute; and (7)
he suffered damages. By way of relief Owsichek sought a declaration that the Board's assigning of EGAs is
unconstitutional and that he is entitled to recover damages against the state in an amount in excess of
$100,000 as a consequence of the state’s illegal and unconstitutional actions.

After considering the briefs and hearing oral arguments, [FN7] the superior court affirmed the actions of
the Board, holding "that the Board did not commit any error or abuse: of discretion, that its regulations
comport with the governing statutes, and that no constitutional infi rmlty exists in the statutes, regulations

or Board decision,”

FN7. Before considering the case on the merits, the superior court had dismissed the action 'as'ah
untimely appeal. This court reversed and remanded, holding that the claim for declaratory relief
should have been treated as an independent action rather than an appeal, and that due to

surprise and excusable neglect the time limit for appeals should have been relaxed as to the claims
for damages and an mJunctlon Ows:chek V. State, Gu:de Licensing and Contro/ Board 627 P.2d 616

{Alaska 1981).

This appeal followed. [FN8]

FN8. After the parties filed their initial briefs, we requested supplemental briefing on the question of .
whether AS 08.54. 040(a)(7) and AS 08 54 195 vrolated artlcle VIII sectlon 3 of the Alaska :

Constatutlon

II1.
Owsichek argues that the EGA statutes and regulations violate the common use clause of the Alaska
Constitution, which provides:
Wherever occurring in thelr natural state, ﬁsh wildlife, and waters are reserved to the people for common

use,
Alaska Const., art. VIII 6 3 The state argues that th:s clause isa broad grant of authonty to the state to

manage these resources, and that it places no limitations on this authority greater than: those contamed in:
other constltutlonal prowsmns, such as equal protect:on lFNQl e , St L

ENOS. The state also argues that Owsrchek has no standmg to challenge the system as it ex:sted
before January 1, 1977, when AS 08.54.040(a)(1)(7) went into effect, because the Board did not
establish any EGAs in Owsichek's Units before that date. In light of our holding that Owsichek is not
entitled to damages, see infra Part: 1V, we need not address this issue. The declaratory relief to which
he is currently entitled is unaffected by the date on which he attained standing. S

The state does not argue that Owsichek lacks standing under the common use clause. We note that
we would reject such an argument. We believe that a professional hunting guide’s "use" of the
wildlife resource'is. sufﬁcnently dlrect that he falls w:thm the protectlon of the common use clause

See lnfra note 15

We observe initially that in guaranteelng people "common use" of f" sh, wildlife and water resources, the
framers of the constitution clearly did not intend to prohibit all- regulation of the use of these resources.
Licensing requirements, bag limits, and seasonal restrictions, for example, are time-honored methods of
conserving the resources that were respected by delegates to the constitutional convention. Questions
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This court has never considered these questions before. However, in four cases, we have indicated an
intent to apply the common use clause in a way that strongly protects public access to natural resources.
First, with respect to article VIII generally, we have written, "A careful reading of the constitutional
minutes establishes that the provisions in article VIII were intended to permit the broadest possible access

to and use of state waters by the general public.” [FN10] Wernberg v. State, 516 P.2d 1191, 1198-99
(Alaska 1973) Given the text of the common use clause, the same policy should apply to wildlife as well.

FN10. Similarly, it has been stated:

The common use clause necessarily contemplates that resources will remain‘in the public domain,

and will not be ceded to private ownership. Since the right of common use is guaranteed expressly
by the constitution, it must be vrewed as a hrghly important interest runmng to each person within
the state, :

State v. Ostrosky, 667 P.2d 1184, 1196 (Alaska 1983) (Rabinowitz; J., dissenting)."

In CWC Fisheries v. ‘Bunker, 755 P.2d 1115 (Alaska 1988), we addressed the question of whether a state

~ tidelands grant mcluded an exclusive right of fi shery, or whether it was subject to a public trust easement.

; In holding the latter, we relied in part on the common use clause. While specifically declining to determine

~ whether this clause imposed a higher duty than that imposed by common law pubhc trust prmcnples, id. at

1120 n. 10, we stated, "At least in the absence of some clear evidence to the contrary, we will not

. presume that the !eg|slature intended to take an action which would, on its face, appear mcons:stent wath

the plain wording of this constitutional mandate." Id. at 1120.

 In State v. Ostrosky, 667 P.2d 1184 (Alaska 1983), appeal dlsm/ssed 467 U.S. 1201 104 S.Ct. 2379, 81
L.Ed.2d 339 (1984), we addressed the constltutronahty of limited entry fi shmg Limited entry fishing bears

an obvious srmr!anty to the EGA scheme in that both place restrictions on the commercial harvestlng ofa -

' natural resource by giving a 'special status to a limited number of licensees: In Ostrosky we stated: ‘

- [W]e have difficulty squaring the section 3 reservation of ﬂsh to the people for common use with a system

which grants an exclusive right to fish to a'select few who may continue to exercise that right season after

' season. We accept, therefore, at least for the purposes of this case, the propos:tlon that limited entry is -

' inconsistent with the command of article VIII, section 3.

- Id. at 1189. In Ostrosky we held that the Limited Entry Act was not unconstitutional because of a 1972

-~ constitutional amendment exphcrtly permlttmg hmlted entry to flsherres, notwrthstandmg sectlon 3. Id. at
» 1190.

Ina subsequent limited entry ﬁshmg case, Johns v. Commerczal Flshenes Entry Comm n, 758 P.2d 1256

~ (Alaska 1988) we stated:

In State v. Ostrosky, 667 P.2d 1184 (Alaska 1983), we noted that there is a tension between the limited

. entry clause of the state constitution and the clauses of the constctutlon which guaranty open fisheries.
[Citing sections 3 and 15 of article VIII] We suggested that to be constitutional, a limited entry system °

© should impinge as little as poss:ble on the open ﬁshery clauses consistent wrth the constltutuona! purposes

of limited entry, namely, preventron of economlc dlstress to fi shermen and resource conservation,

Id. at 1266.

' Since there is no constitutional amendment authonzmg EGAs, we must in this case address a common use

~ question similar to that which was not addressed in Ostrosky. We do so, however, in light of our -
observations in Wernberg, cwcC F/sherres, Ostrosky, and Johns that the common use clause was mtended
- to guarantee broad pubhc access to natural resources.
B.
~ We begin by examining constitutional history to determine the framers intent in enactmg the common use
' clause. This was a unlque provision, not modeled on any other state constitution. Its purpose was anti-
monopoly. This purpose was achieved by constltuttonahzmg common law principles imposing upon the
state a public trust duty with regard to the management of fish, wildlife and waters. [FN11]

FN11. Responding to a question about this provnsmn on the fioor of the convent:on a member of the
Resources Commtttee explained, "The language here has a lot of history behlnd it.... The language in
this section harks back to the old tradition whereby wildlife in its natural state was in the presumed



ownership of the sovereign until reduced to possession." 4 Proceedmgs of the Alaska Constltutlonai
Convention 2492 (Jan 18, 1956).

The framers' reliance on historic principles regarding state management of wildlife and water resources is
evident from a written explanation in the committee materials for the term "reserved to the people for
common use." This discussion also highlights an intent to prohibit "exclusive grants or special privilege
{S]." ’ :

Ancient traditions in property rights have never recognized that a private right and title can be acquired by
a private person to wildlife in their natural state or to water in general. The title remained with the
sovereign, and in the American system of government with its concept of popular sovereignty this title is
reserved to the people or the state on behalf of the people. The expression "for common use” implies that
these resources are not to be subject to exclusive grants or special privilege as was so frequently the case
in ancient royal tradition. Rather rights to use are secured by the general laws of the state. In all English
‘and American legal systems ownership of water cannot be asserted, rights acquire only to the use of
water. Once wildlife is captured and removed from their natural state possessory right accrues to the
captor, provided that the wildlife was captured in conformity with provisions of law.

Alaska Constitutional Convention Papers, Folder 210, paper prepared by Committee on Resources entitled
"Terms” (emphasis added, except to "use"). Because an EGA is clearly a type of monopoly, "exclusive
grant,” or at least a "speaal pnvulege," this hlstory strongly suggests that the statutes at issue here are
unconstitutional. However, this hlstory also states that "rights to use.are secured by the general laws of
the state,” clearly giving the legislature some leeway in regulating use of the resources. ,

The state finds support for its position in a debate that occurred at the, convention over reglstered trap
lines. This debate is significant because, like EGAs, registered trap lmes would allow a prior existing user
to exclude newcomers from the privilege of harvesting the wildlife resource. On the floor of the

convention, a delegate asked whether the common use clause would prohibit registered trap lines, and the ‘k V'

spokesman for the Resources Committee responded that it would be "arguable." 4 Proceedings of the
Alaska Constltutlonal Conventlon 2462-63 (Jan. 17, 1956) In response to this concern, the Resources
Committee mserted language in the commentary to the common use clause authorlzmg registered trap
lines: "This provision does not apply to the domestication of fur-beanng animals or other animals subject
to intensive culture, to fish in private ponds, or to registered trap lines if authorized by law." 6 Proceedings
of the Alaska Constitutional Convention app. V, at 98 (Commentary on Article on State Lands and Natural
Resources, Jan. 16, 1956) (emphasized language added after first draft; cf. id. at 83 (Dec. 16, 1955)). .
Resolution of the trap line issue begs the question in the instant case. One might argue that addition of
the language excluding registered trap lines from the effect of the common use clause was intended to
authorize the legislature to enact this type of regulation generally, and that the reasoning should extend to
EGAs. However, the language in the commentary is highly specific, which more likely suggests that the
common use clause would prohibit all similar regulation, with registered trap lines as a narrow exceptlon in
response to the political pressures of the moment. :

[1] In a discussion about fishing in lakes, the Constitutional Convention underscored its mtent that the
public retain broad access to fish, wildlife and water resources, and that these resources not be the

subject of private grants. In floor debates, a question arose about the status of a natural lake falling within

the boundaries of someone's private property. The delegates agreed that the common use clause
guaranteed the public's right to use the lake for fishing, although it did not authorize a trespass across the
landowner's property to get to the lake. 4 Proceedings of the Alaska Constltutlonal Convention 2460 (Jan.
- 17, 1956). The Convention made it.clear that only fish in small pnvate ponds may be owned free of the
public's right of access. See id. at 2460-61; 6 Proceedings of the Alaska. Constitutional Convention app. V,
at 98 (Commentary on Article on State Lands and Natural Resources, Jan. 16, 1956). This confirms the
view of the common use clause and the public trust expressed in CWC Fisheries v. Bunker, 755 P.2d 1115
(Alaska 1988), holding that a grant of a fee interest in tidelands remains impressed with a pubhc trust
easement. It also reinforces our conclusion that grants of exclusive rights to harvest natural resources
listed in the common use clause should be subjected to close scrutiny.

C.
[2] As we have noted, the drafters of the common use clause apparently intended to constitutionalize
historic common law principles governing the sovereign's authority over management of fish, wildlife and
water resources. A review of the history of wildlife law will therefore shed further light on the central issue




The Supreme Court traced the history of wildlife law from its roots in ancient Rome through its English
common law development and transfer to this country in Geer v. Connecticut, 161 U.S. 519, 522-29. 16
- 5.Ct. 600, 601-04, 40 L.Ed, 793, 794-97 (1896). In that case, the Court affirmed the defendant's
conviction, upholding a state statute forbidding transportation of certain game birds killed in Connecticut
across state lines. The Court noted that in England, the right to hunt and fish "[was] vested in the King

. alone and from him derived to such of his subjects as [had] received the grants of a chase, a park, a free

. warren, or free fishery." Id. at 527, 16 S.Ct. at 603, 40 L.Ed. at 796 (quoting 2 W. Blackstone,
- Commentaries * 410). As a recent authority explains:,

. Stripped of its many formaht:es, the essential core of English wildlife law on the eve of the American

_ Revolution was the complete authority of the king and Parliament to determine what rights others might
- have with respect to the taking of wildlife.

. M. Bean, The Evolution of National Wildlife Law 12 (rev. ed. 1983).

 The Geer court asserted that this authority to regulate taking of wildlife passed to the states upon

~ separation from England. 161 U.S. at 528, 16 S.Ct. at 604, 40 L.Ed. at 796. However, unlike the authority
- vested in the King, the authority of the states, with their guarantees of democratic government, was not

~ plenary.

Whilst the fundamental prmCIples upon which the common property in game rests have undergone no
change, the development of free institutions has led to the recognition of the fact that the power or control
. lodged in the state, resulting from this common ownership, is to be exercised like all other powers of

' government as a trust for the benefit of the people, and not as a prerogative for the advantage of the

' government as distinct from the people, or for the benefit of private individuals as distinguished from the

. public good.

Id. at 529, 16 S.Ct. at 604, 40 L.Ed. at 797 (emphasrs added). The Court held that the state S "ownershvp"‘
- of wildlife, in trust for the _people, authorized the statute at issue in that case. Id.

The framers of the common use clause probably relied heavny on Geer. The following statement from the
constitutional papers, as quoted above, closely tracks the | reasoning of Geer:

© The title remained with the soverelgn, and in the American system of government with its concept of

~ popular soverergnty this title is reserved to the people or the state on behalf of the people. The expression
~ "for common use"” rmphes that these resources are not to be subject to exclusive grants or special

' privilege as was so frequently the case in ancient royal tradition.

. Alaska Constttutronal Conventron Papers, Folder 210, paper prepared by Committee on Resources entitled
"Terms." =

' Thus, common law principles mcorporated in the common use clause impose upon the state a trust duty to
. manage the fish, wildlife and water resources of the state for the benefit of all the people._[FN12] We have
 twice recognized this duty in our prior decisions. In Metlakatla Indian Community, Annette Island Reserve

' V. Egan, 362 P. 2d 901, 915 (Alaska 1961), aff'd, 369 U.S. 45, 82 S.Ct. 552, 7 L.Ed.2d 562 11962} we

. stated:

EN12. The Court overru!ed Geer 's state ownershlp doctrme in Huqhes v. Oklahoma, 441 U.S. 322,
99 S.Ct.. 1727, 60 L.Ed. 2d 250 (1979). That case involved facts almost identical to Geer: the
Oklahoma statute at lssue forbade the export of minnows taken from the waters of the state. See id.
at 323, 99 S.Ct. at 1729, 60 L.Ed.2d at 254. The Court struck down the statute as violative of the
commerce clause. Id. at 338, 99 S.Ct. at 1737, 60 L.Ed.2d at 263. The Court found the state
ownership doctrine to be a legal fiction that created anomalies and did not conform to "practical
realities." Id. at 335, 99 S.Ct. at 1735, 60 L.Ed.2d at 261. Nothing in the opinion, however, indicated
any retreat from the state’s public trust duty discussed in Geer. Indeed, the Court stated, "[T]he
general rule we adopt in this case makes ample allowance for preserving; in ways not inconsistent
with the Commerce Clause, the legltlmate state concerns for conservation and :

protection of wild animals underlying the 19th century legal fiction of state ownership." Id. at 335-
36, 99 S.Ct. at 1735-36, 60 L.Ed.2d at 261. As one U.S. District Court noted'in a post-Hughes case:

Under the public trust doctrine, the State of Virginia and the United States have the right and the
duty to protect and preserve the public's interest in natural wildlife resources. Such right does not
derive from ownershrp of the resources but from a duty owing to the people.

In re Steuart Transp. Co., 495 F.Supp. 38, 40 (E.D.Va.1980) (allowing federal and state



governments to recover damages for migratory waterfowl killed in oil spill).

After Hughes, the statements in the Alaska Constitutional Convention regarding sovereign
ownership, quoted supra, are technically incorrect. Nevertheless, the trust responsibility that
accompanied state ownership remains. ’

These migrating schools of fish, while in inland waters, are the property of the state, held in trust for the
benefit of all the people of the state, and the obligation and authority to equitably and wisely regulate the
. harvest is that of the state. ‘ ' . . ‘ ‘
 (Emphasis added.) Similarly, in Herscher v. State, Department of Commerce, 568 P.2d 996, 1003 (Alaska
1977), we noted that the state acts "as trustee of the natural resources for the benefit of its citizens."
The extent to which this public trust duty, as constitutionalized by the common use clause, limits a state's
discretion in managing its resources is not clearly defined. The state argues that it imposes no limit at all.
While acknowledging that the common use clause constitutionalizes the state's trust duty, the state
asserts, "The sovereign's power to allow and control use of the resources is broad, and restricted only by
other constitutional limitations such as equal protection.” This assertion clearly overstates the extent of
the state’s authority under the public trust duty and the common use clause. ;
First, as noted above, this court has stated in at least four cases that the common use clause is intended
to provide independent protection of the public's access to ‘natural resources. See Johns v. Commercial
Fisheries Entry Comm’n, 758 P.2d 1256, 1266 & n. 12 (Alaska 1988) ; CWC Fisheries v. Bunker, 755 P.2d
1115, 1120 (Alaska 1988); State v. Ostrosky, 667 P.2d 1184, 1189, 1191 (Alaska 1983), appeal
dismissed, 467 U.S. 1201, 104 S.Ct. 2379, 81 L.Ed.2d 339 (1984); Werberg v. State, 516 P.2d 1191,
1198-99 (Alaska 1973); see also Ostrosky, 667 P.2d at 1196 (Rabinowitz, J., dissenting).
Second, under the state's interpretation, the common use clause would be a nullity. "It is a well accepted
principle of judicial construction that, whenever reasonably possible, every provision of the Constitution
should be given meaning and effect, and related provisions should be harmonized.” Park v. State, 528
P.2d 785, 786-87 (Alaska 1974). To give meaning and effect to the common use clause, it must provide
protection of the public's use of natural resources distinct from that provided by other constitutional
provisions. ' ) : -
Third, the history of the common use clause, as noted above, reveals an anti-monopoly intent to prohibit
"exclusive grants" and "special privilege[s]," wholly apart from the limits imposed by other constitutional
provisions. - - -
Finally, cases applying the public trust doctrine in navigable waters have frequently struck down state
actions in violation of the trust without any reference to either federal or state constitutions. A good
example is the lodestar of American public trust law, Illinois Central Railroad Co. v. lllinois, 146 U.S. 387,
13 S.Ct. 110, 36 L.Ed. 1018 (1892). In that case, the Illinois legislature purported to grant to a railroad
more than 1,000 acres of land underlying Lake Michigan in the harbor of Chicago. The Court applied the
doctrine of the public trust in navigable waters to uphold the legislature’s later revocation of the grant:
A grant of all the lands under the navigable waters of a State has never been adjudged to be within the
legislative power; and any attempted grant of the kind would be held, if not absolutely void on its face, as
subject to revocation. The State can no more abdicate its trust over property in which the whole people
are interested ... than it can abdicate its police powers in the administration of government and the
preservation of the peace. : ' ‘
Id. at 453, 13 S.Ct. at 118, 36 L.Ed. at 1043.
In light of this historical review we conclude that the common use clause was intended to engraft in our
constitution certain trust principles guaranteeing access to the fish, wildlife and water resources of the
state. The proceedings of the Constitutional Convention, together with the common law tradition on which
the delegates built, convince us that a minimum requirement of this duty is a prohibition against any
monopolistic grants or special privileges. Accordingly, we are compelled to strike down any statutes or
regulations that violate this principle. :

‘ ; D. :
We conclude that exclusive guide areas and joint use areas fall within the category of grants prohibited by
the common use clause. These areas allow.one guide to exclude all other guides from leading hunts
professionally in "his" area. These grants are based primarily on use, occupancy and investment, favoring
established guides at the expense of new entrants in the market, such as Owsichek. To grant such a
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Moreover, the grants are not limited in duration. The statutes allow holders of EGAs to sell their”
"improvements,” and the GLCB routinely transfers the EGA to the purchaser of the improvements or to the

. guide's designated successor. This practice allows a guide to effectively sell his EGA as if it were a property

interest. See Division of Legislative Audit, A Performance Report on the Department of Commerce and -
Economic Development Guide Board 10-11, Audst Control No 08- 1305 88 R (Dec 11 1987) [heremafter

» "1987 Report"].

Although the Board Justlﬁed the program to the Ieglslature as a means of improvmg wnldhfe management

' see Transcript of Senate Resources Committee Hearing on S.B. 661 (March 12, 1976); Transcript of House = -

Resource Committee Hearing on S.B. 661 (April 27, 1976), it is apparent that area assignments are not
based primarily on wildlife management concerns. Rather, as authorized by AS 08.564.195(b) and 12 AAC
- 38.220(c) & (d) (eff. 5/12/78, am. 10/15/82), the Board bases its decisions on use, occupancy and

 investment. [FN13] See 1987 Report at 9-10. Thus, the EGA program cannot be justified as a wildlife

management tool hke other restnctlons on common use, such as huntmg seasons and bag hmlts [FN14[

FN FEN13. Both the statute and the regulatlons require’ the Board also to cons;der "big-gamie popuiatlons

in the area.” AS 08.54.195(b)(4); see 12 AAC 38.220(d)(1). The regulations make it clear that this is °

a secondary consideration. Id. Moreover, the context of thls requ:rement in- both the statute and the
regulation suggests that it was enacted only to. ' T , » :
determine how many gundes the game’ ‘would support economucally, not to benefit the game resource
directly. Finally, it is clear that the Board S|mply does not pay much attention to this cr:tenon A

recent legislative report concluded, "Use of’ independent game information for specmc regions of the n

State no longer appears to be a significant factor in the Board's decision-making process." 1987
Report at 10.

FN14. We acknowledge that the EGA program may facilitate wildlife management by giving each
guide having an EGA an incentive to conserve wildlife. However, without a specific constitutional
provision allowing EGAS, mere usefulriess in wildlife management does not suffice'to save the EGA
program from unconstitutionality under the anti-monopolistic common use clause. In the analogous
area of limited entry in commercial fisheries, one purpose of limited entry has always been
conservation related. However, this was not sufficient to save precursors to the present limited entry
system from findings of unconstitutionality prior to the constitutional amendment allowing limited
entry. This history is detailed in State v. Ostrosky, 667 P.2d 1184;-1188, 1189 (Alaska 1983).

The state argues that EGAs do not deny Owsnchek common use of the wnldhfe resources because he, hke

" any other member of the publxc, ‘may hunt recreationally in these areas. We reject this argument. In CWC.
' Fisheries v. Bunker, 755 P.2d 1115, 1121 n. 14 (Alaska 1988), -we noted that the public trust doctrine -

. guaranteed fi shermen access to public resources for "private commercial purposes” as well as for .
‘recreation. The same rationale applies to professional hunting guides under the common use clause.

' [EN15] The common use clause makes no distinction between use for personal purposes and use for
_professional purposes. [FN16] . ; o - o t :

FN15. Admittedly, there is a difference between commercial fishermen and professional guides: a
commercial fisherman takes his catch himself before selling it to others for consumption, while a
hunting guide does not actually take the game, a privilege reserved for the client. We view this as an
insignificant distinction that does not remove professional hunting guides from protection under the
common use clause. The work of a guide is so. closely | tled to hunting and taking wildlife that there is .
no meanmgful basis for dxstmgu:shmg between the rlghts of a guide . and the rights of a hunter under
the common use clause. ; . : L -

FN16. The: right to lead hunts professionally is a significant one, Nonres:dents of Alaska are requured
to hire a guide in order to hunt brown bear, polar bear, and sheep, AS :16.05.407, and nonresident -
aliens must ..
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this market, which is a substantial one in Alaska, for his geographic area.

Nothing in this opinion is intended to suggest that leases and exclusive concessions on state lands are
unconstitutional. The statutes and regulations of the Department of Natural Resources authorize leases
and concession contracts of limited duration, subject to competitive bidding procedures and valuable
consideration. See AS 38.05.070-.075 (authorizing leases and setting forth procedures); AS 41.21.027
(authorizing concession contracts in state parks); 11 AAC 14.200-.260; 14:010-.130 (establishing:
procedures for awarding concession contracts); see also Alyeska Ski Corp. v. Holdsworth, 426 P.2d 1006,
1009-11 (Alaska 1967) (discussing procedures required by.law for leasing of state lands); CWC Fisheries
v. Bunker, 755 P.2d 1115, 1120-21 {Alaska 1988) (stating in dictum that shore fisheries leasing program
would not violate public trust, in part because leases were of finite duration and required annual rental) In:
contrast, EGAs are not subject to competitive bidding, provide no remuneration to the state, are.of
unlimited duration, and are not subject to any other contractual terms or restrictions. Rather, as dtscussed
above, they -are granted essentially on the basis-of seniority, with no rental or usage fee, for an unlimited
duration, and: are administered in such a way that guides may transfer them for a profit as if they owned
them. In these respects the EGAs resemble the types of royal grants the-common use clause expressiy
intended to prohibit. Leases and concession contracts do not share these characteristics.

For these reasons, we hold that AS 08.54.040(a)(7), AS 08.54. 195, and. the regulations of the Board
permitting the asssgnment of exclusive guide areas are in contravent:on of article VIII, section 3 of the
Alaska Constitution. fFN171 Accordmgly, Owsichek is entitled to rellef declanng the EGAs that have been
granted by the Board to be without Iegal force. IFN18| . L .

FN17. We note that EGAs may also violate article VIII, section 17. This section of Alaska's ’
constitution provides:

Laws and regulat:ons governmg the use or d;sposal of natural resources shall apply equally to all L
persons similarly situated with, reference to the sub;ect matter and purpose to be served by the law -
or regulatlon ; , ) o . )

In Gilman.v. Martm, 662 P 2d 120 126 (Aiaska 1983) we noted that th|s prov;snon may require

"more stringent review" of a statute than does the equal protection clause in‘cases involving natural

resources. There is much less constitutional history .of this clause than of the common use clause.
The commentary states in full, "This section is intended to

exclude any especially privileged status for any person’in the use of natural resources subject to
disposition by the state." 6 Proceedings of the Alaska Constitutional Convention app. V, at 99
(Commentary on Article on State Lands and’Natural Resources, Jan. 16, 1956) (emphasas added)
Because the parties have not briefed the issue and smce ‘we are able to dec:de the case on other
grounds, we need not decxde thIS quest:on o

FN18 Our resolution of this issue makes it unnecessary for us to decide Owsichek's other cha!lenges
the statutes and to the actions of the Board.

o , V.
[3] In addition to declaratory relief, Owsichek seeks damages agamst the’ state. ‘Because the superior ;
court did not reach this issue, we would ordinarily remand for further proceedmgs However, when an
issue is raised in the trial court and is adequately briefed by all concerned parties on appeal this court
may consider it. Mullen v. Christiansen, 642 P.2d 1345, 1350-51 (Alaska 1982).

Owsichek bases his claim for damages on allegations that the Board acted without authority in enacting
the EGA regulations initially and that the regulations failed to comply with the legislation that was later
passed. [FN19] We need not decide whether these allegations are true. Even if the Board acted without
authority or failed to-comply with statutory standards, it is immune from suit under the discretionary
function exception provnded for in the Tort Claims Act,_[FN20] as mterpreted by our prior decisions.




FN19. Owsichek does not base his claim for damages on the legislature's enactment of an
unconstitutional statute. We note that such a claim would fail under our holding in Vest v. Schafer,
757 P.2d 588, 598 (Alaska 1988), where we wrote, "[W]e do not believe it proper for the judiciary to
assess damages against the State on the ground that the legislature enacted a law later held
unconstitutional, in the absence of a statute allowing or requiring such damages."

FN20. Alaska Statute 09.50.250 provides in part:

A-person or corporation having a contract, quasi-contract, or tort claim against the state may bring
an action against the state in the superior court.... However, no action may be brought under this
section if the claim

(1) ... is an action for tort, and based upon the exercise or performance or the failure to exercise or
perform a discretionary function or duty on the part of a state agency or an employee of the state,
whether or not the

discretion involved is abused....

~ In at least two cases, we have held that acts of public officials who in good faith misinterpret the law and
. act in excess of their authority are immune from suit. Earth Movers of Fairbanks, Inc. v. State, 691 P.2d
281, 283-84 (Alaska 1984) (police officer lacked authority to temporarily reduce speed limit); Bridges v.

- Alaska Housing Authority, 375 P.2d 696, 698, 702 (Alaska 1962) (housing authority lacked power to use

- declaration of taking). We have also held that decisions involving the formulation of basic policy are
~ entitled to immunity. See Industrial Indemnity Co. v. State, 669 P.2d 561, 563 (Alaska 1983).

~ The EGA program was a major policy initiative of the GLCB. Therefore, even if the Board acted in excess of
. its authority or failed to comply with the requirements of the statute, it is immune from suit under the
discretionary function exception provided for in AS 09.50.250. Furthermore, there is no evidence that the
' Board acted in bad faith.

V.
~ [4] Owsichek argues that it was improper for the superior court to assess attorney's fees against him, on
- the ground that he is a public interest litigant. See Southeast Alaska Conservation Council v. State, 665
. P.2d 544, 553-54 (Alaska 1983). Because the state is no longer the prevailing party, the fee award must
_ be vacated and remanded for redetermination. _
~ We note, however, that successful public interest litigants may be entitled to full attorney's fees. City of
» Anchorage v. McCabe, 568 P.2d 986, 993-94 (Alaska 1977). Thus, the question of whether Owsichek is a
~ public interest litigant may be relevant on remand. Since the parties have fully briefed the issue, we will
~address it here. [FN21]

FN21. The parties’ briefing assumes that the state was the prevailing party, which is no longer true.
However, we have never distinguished between successful and unsuccessful parties in applying our
standards for determining whether a party is a public interest litigant, and we see no reason to make
such a distinction. Thus, the public interest analysis does not change if Owsichek, rather than the
state, is viewed as the prevailing party.

We have consistently held that a party will not be deemed a public interest litigant where the party had
' sufficient economic incentive to bring the lawsuit without regard to the public interest. £.g., Rosen v. State
' Board of Public Accountancy, 689 P.2d 478, 480 (Alaska 1984). As discussed above, Owsichek claims that
the EGAs in his Units jeopardized the $450,000 he had invested in his guiding operation, and that he
“ suffered over $100,000 in damages. This was clearly sufficient economic incentive to bring the suit.
' Therefore, we conclude that he is not a public interest litigant.
REVERSED AND REMANDED.
" Alaska, 1988.
«0Owsichek® v. State, Guide Licensing and Control Bd.
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Perspective-A Path Forward

1. APHA’s continuing commitment
a. What ever tools are available
2. Executive Branch
a. Clarity of Commitment to the issue
3. With Permission-Recommendations for the Legislative body
a. Finish Bill Horn’s Timeline
b. Step One: answer the question: Does the State have the legal
authority to limit the number and type of guide operations on its

land?
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An act to provide for the admission of the State of Alaska into the Union

SEC. 1.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That, subject to the provisions of
this act, and upon issuance of the proclamation required by section 8 (c) of this Act, the State of Alaska is hereby declared to be a State of the United
States of America, is declared admitted into the Union on an equal footing with the other States in all respects whatever, and the constitution formed
pursuant to the provisions of the Act of the Territorial Legislature of Alaska entitled, "An Act to provide for the holding of a constitutional convention
to prepare a constitution for the State of Alaska; to submit the constitution to the people for adoption or rejection; to prepare for the
admission of Alaska as a State; to make an appropriation; and setting an effective date”, approved March 19, 1955 (Chapter 46, Session Laws of
Alaska, 1955), and adopted by a vote of the people of Alaska in the election held an April 24, 1856, is hereby found to be republican in form and in
conformity with the Constitution of the United States and the principles of the Declaration of Independence, and is hereby accepted, ratified, and
confirmed.

SEC. 2.
The State of Alaska shall consist of all the territory, together with the territorial waters appurtenant thereto, now included in the Territory of Alaska.

SEC. 3.
The constitution of the State of Alaska shall always be republican in form and shall not be repugnant to the Constitution of the United States and the
principles of the Declaration of Independence.

SEC. 4.

As a compact with the United States said State and its people do agree and declare that they forever disclaim all right and title to any lands or other
property not granted or confirmed to the State or its political subdivisions by or under the authority of this Act, the right or title to which is held by the
United States or is sub ject to disposition by the United States, and to any lands or other property, (including fishing rights), the right or title to which may
be held by any Indians, Eskimos, or Aleuts (hereinafter called natives) or is held by the United States in trust for said natives; that all such lands or other
property, belonging to the United States or which may belong to said natives, shall be and remain under the absolute juris diction and control of the
United States untif disposed of under its authority, except to such extent as the Congress has prescribed or may hereafter prescribe, and except when
held by individual natives in fee without restrictions on alienation: Provided, That nothing contained in this act shall recognize, deny, enlarge, impair, or
otherwise affect any claim against the United States, and any such claim shall be governed by the laws of the United States applicable thereto; and
nothing in this Act is intended or shall be construed as a finding, interpretation, or construction by the Congress that any law applicable thereto
authorizes, establishes, recognizes, or confirms the validity or invalidity of any such claim, and the determination of the applicability or effect of any law
to any such claim shall be unaffected by anything in this Act: And provided further, That no taxes shall be imposed by said State upon any lands or other
property now owned or hereafter acquired by the United States or which, as hereinabove set forth, may belong to said natives, except to such extent as
the Congress has prescribed or may hereafter prescribe, and except when held by individual natives in fee without restrictions on alienation.

SEC. 5.

The State of Alaska and its political subdivisions, respectively, shall have and retain title to all property, real and personal, title to which is in the Territory
of Alaska or any of the subdivisions. Except as provided in section 6 hereof, the United States shall retain title to all property, real and personal, to which
it has title, including public lands.

SEC. 6.

(a) For the purposes of furthering the development of and expansion of communities, the State of Alaska is hereby granted and shall be entitled to
select, within twenty-five years after the date of the admission of the State of Alaska into the Union, from lands within national forests in Alaska which are
vacant and unappropriated at the time of their selection not to exceed four hundred thousand acres of land, and from the other public lands of the United
States in Alaska which are vacant, unappropriated, and unreserved at the time of their selection not to exceed another four hundred thousand acres of
land, all of which shall be adjacent to established communities or suitable for prospective community centers and recreational areas. Such lands shall be
selected by the State of Alaska with the approval of the Secretary of Agriculture as to national forest lands and with the approval of the Secretary of the
Interior as to other public lands: Provided, That nothing herein contained shall affect any valid existing claim, location, or entry under the laws of the
United States, whether for homestead, mineral, right-of-way, or other purpose whatsoever, or shall affect the rights of any such owner, claimant, locator,
or entryman to the full use and enjoyment of the land so occupied.

{b) The State of Alaska, in addition to any other grants made in this section, is hereby granted and shall be entitied to select, within twenty-five years
after the admission of Alaska into the Union, not to exceed one hundred and two miltion five hundred and fifty thousand acres from the public lands of
the United States in Alaska which are vacant, unappropriated, and unreserved at the time of their selection: Provided, That nothing herein contained
shall affect any valid existing claim, location, or entry under the laws of the United States, whether for homestead, mineral, right-of-way, or other purpose
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whatsoever, or shall affect the rights of any such owner, claimant, locator; or entryman to the full use and enjoyment of the lands so occupied: And
provided further, That no selection hereunder shall- be made in the area north and west of the line described in section 10 without approval of the
President or his designated representatwe . .

(c) Block 32, and the structures and lmprovements thereon, in‘the city of Juneau are granted to the State of Alaska for any or all of the followmg
purposes or a combination thereof: A residence for the. Govemcr a State museum, or park and recreational use.

(d) Block 19, and the structures and improvements thereon, and the interests of the United States in blocks C and 7, and the structures and
improvements thereon, in the city of Juneau, are hereby granted to the State of Alaska.

(e) All real and personal property of the United States situated in the Territory of Alaska which is specifically used for the sole purpose of conservation
and protection of the fisheries and wildlife of Alaska, under the provisions of the Alaska game law of July 1, 1943 (57 Stat. 301; 48 U. S. C., secs. 192-
211), as amended, and under the provisions of the Alaska commercial fisheries laws of June 26, 1906 (34 Stat. 478; 48 U. S. C., secs. 230-239 and 241-
242), and June 6, 1924 (43 Stat. 465; 48 U. S. C., secs. 221-228), as supplemented and amended, shall be transferred and conveyed fo the State of
Alaska by the appropriate Federal agency: Provided, That the administration and management of the fish and wildlife resources of Alaska shall be
retained by the Federal Government under existing laws until the first day of the first calendar year following the expiration of ninety legislative days after
the Secretary of the Interior certifies to the Congress that the Alaska State Legislature has made adequate provision for the administration,
management, and conservation of said resources in the broad national interest: Provided, That such transfer shall not include lands withdrawn or
otherwise set apart as refuges or reservations for the protection of wildlife nor facilities utilized in connection therewith, or in connection with general
research activities relating to fisheries or wildlife. Sums of money that are available for apportionment or which the Secretary of the Interior shall have
apportioned, as of the date the State of Alaska shall be deemed to be admitted into the Union, for wildlife restoration in the Territory of Alaska, pursuant
to section 8 (a) of the Act of September 2, 1937, as amended (16 U. S. C., sec. 669g-1), and for fish restoration and management in the Territory of
Alaska, pursuant to section 12 of the Act of August 9, 1950 (16 U. S. C., sec. 777k), shall continue to be available for the period, and under the terms
and conditions in effect at the time, the apportionments are made. Commencing with the year during which Alaska is admitted into the Union, the
Secretary of the Treasury, at the close of each fiscal year, shall pay to the State of Alaska 70 per centum of the net proceeds, as determined by the
Secretary of the Interior, derived during such fiscal year from all sales of sealskins or sea-otter skins'made in accordance with the provisions of the Act of
February 26, 1944 (58 Stat. 100; 16 U. S. C.,-secs. 631a-631q), as supplemented and amended. In arriving at the net proceeds, there shall be deducted
from the receipts from all sales all costs to the United States in carrying out the provisions of the Act of February 26, 1944, as supplemented and
amended, including, but not limited to, the costs of handling and dressing the skins, the costs of making the sales, and all expenses incurred in the
administration of the Pribilof Islands. Nothing in this Act shall be construed as affecting the rights of the United States under the provisions of the Act of
February 26, 1944, as supplemented and amended, and the Act of June 28, 1937 (50 Stat. 325), as amended (16 U. S. C., sec. 772 et seq.).

(f) Five per centum of the proceeds of sale of public lands lying within said State which shall be sold by the United States subsequent to the admission of
said State into the Union, after deducting all the expenses incident to such sales, shall be paid to said State to be used for the support of the public
schools within said State.

(g) Except as provided in subsection (a), all lands granted in quantity to and authorized to be selected by the State of Alaska by this Act shall be
selected in such manner as the laws of the State may provide, and in conformity with such regulations as the Secretary of the Interior may prescribe. All
selections shall be made in reasonably compact tracts, taking into account the situation and potential uses of the lands involved, and each tract selected
shall contain at least five thousand seven hundred and sixty acres unless isolated from other tracts open to selection. The authority to make selections
shall never be alienated or bargained away, in whole or in part, by the State. Upon the revocation of any order of withdrawal in Alaska, the order of
revocation shall provide for a period of not less than ninety days before the date on which it otherwise becomes effective, if subsequent to the admission
of Alaska into-the Union, during which period the State of Alaska shall have a preferred right of selection, subject to the requirements of this Act, except
as against prior existing valid rights or as against equitable claims subject to allowance and confirmation. Such preferred right of selection shall have
precedence over the preferred right of application created by section 4 of the Act of September 27, 1944 (58 Stat. 748; 43 U. S. C., sec. 282), as now or
hereafter amended, but not over other preference rights now conferred by law. Where any lands desired by the State are unsurveyed at the time of their
selection, the Secretary of the Interior shall survey the exterior boundaries of the area requested without any interior subdivision thereof and shall issue a
patent for such selected area in terms of the exterior boundary survey; where any lands desired by the State are surveyed at the time of their selection,
the boundaries of the area requested shall conform to the public land subdivisions established by the approval of the survey. All lands duly selected by
the State of Alaska pursuant to this Act shall be patented to the State by the Secretary of the Interior. Following the selection of lands by the State and
the tentative approval of such selection by the Secretary of the Interior or his designee, but prior to the issuance of final patent, the State is hereby
authorized to execute conditional leases and to make conditional sales of such selected lands. As used in this subsection, the words "equitable claims
subject to allowance and confirmation” include, without limitation, claims of holders of permits issued by the Department of Agriculture on lands
eliminated from national forests, whose permits have been terminated only because of such elimination and who own valuable improvements on such
lands.

(h) Any lease, permit, license, or contract issued under the Mineral Leasing Act of February 25, 1920 (41 Stat. 437; 30 U. S. C,, sec. 181 and following),
as amended, or under the Alaska Coal Leasing Act of October 20, 1914 (38 Stat. 741; 30 U. S. C., sec. 432 and following), as amended, shall have the
effect of withdrawing the lands subject thereto from selection by the State of Alaska under this Act, unless such lease, permit, license, or contract is in
effect on the date of appproval of this Act, and unless an application to-select such lands is filed with the Secretary of the Interior within a period of five
years after the date of the admission of Alaska into the Union.-Such selections shall be made only from lands that are otherwise open to selection under
this Act, and shall include the entire area that is subject to each lease, permit, license, or contract involved in the selections. Any patent for lands so
selected shall vest in the State of Alaska all right, title, and interest of the United States in and to any such lease, permit, license, or contract that remains
outstanding on the effective date of the patent, including the right to all rentals, royalties, and other payments accruing after that date under such lease,
permit, license, or contract, and including any authority that may have been retained by the United States to modify the terms and conditions of such
lease, permit, license, or contract: Provided, That nothing herein contained shall affect the continued validity of any such lease, permit, license, or
contract or any rights arising thereunder.

(i) All grants made or confirmed under this Act shall include mineral deposits. The grants of mineral lands to the State of Alaska under subsections (a)
and (b) of this section are made upon the express condition that all sales, grants, deeds, or patents for any of the mineral lands so granted shall be
subject to and contain reservation to the State of all of the minerals in the lands so sold, granted, deeded, or patented, together with the right to prospect
for, mine, and remove the same. Mineral deposits in such lands shall be subject to lease by the State as the State legislature may direct: Provided, That
any lands or minerals hereafter disposed of contrary to the provisions of this section shall be forfeited to the United States by appropriate proceedings
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instituted by the Attorney General for that purpose in the United States District Court for the District of Alaska.

(i) The schools and coileges provided for in this Act shall forever remain under the exclusive control of the State, or its governmental subdivisions, and
no part of the proceeds arising from the sale or disposal of any lands granted herein for educational purposes shall be used for the support of any
sectarian or denominational school, college, or university.

(k) Grants previously made to the Territory of Alaska are hereby confirmed and transferred to the State of Alaska upon its admission. Effective upon the
admission of the State of Alaska into the Union, section 1 of the Act of March 4, 1915 (38 Stat. 1214; 48 U. S. C., sec. 353), as amended, and the last
sentence of section 35 of the Act of February 25, 1920 (41 Stat. 450; 30 U. S. C, sec. 191), as amended, are repealed and all lands therein reserved
under the provisions of section 1 as of the date of this Act shall, upon the admission of said State into the Union, be granted to said State for the
purposes for which they were reserved; but such repeal shall not affect any outstanding lease, permit, license, or contract issued under said section 1,
as amended, or any rights or powers with respect to such lease, permit, license, or contract, and shall not affect the disposition of the proceeds or
income derived prior to such repeal from any lands reserved under said section 1, as amended, or derived thereafter from any disposition of the
reserved lands or an interest therein made prior to such repeal.

() The grants provided for in this Act shall be in lieu of the grant of land for purposes of internal improvements made to new States by section 8 of the
Act of September 4, 1841 (5 Stat. 455), and sections 2378 and 2379 of the Revised Statutes (43 U. S. C., sec. 857), and in lieu of the swampland grant
made by the Act.of September 28, 1850 (9 Stat. 520), and section 2479 of the Revised Statutes (43 U. S. C., sec. 982), and in lieu of the grant of thirty
thousand acres for each Senator and Representative in Congress made by the Act of July 2, 1862, as amended (12 Stat. 503; 7 U. S. C., secs. 301-
308), which grants are hereby declared not to extend to the State of Alaska.

(m) The Submerged Lands Act of 1953 (Public Law 31, Eightythird Congress, first session; 67 Stat. 29) shall be applicable to the State of Alaska and the
said State shall have the same rights as do existing States thereunder.

SEC. 7.

Upon enactment of this Act, it shall be the duty of the President of the United States, not later than July 3, 1858, to certify such fact to the Governor of
Alaska. Thereupon the Governor, on or after July 3, 1958, and not later than August 1, 1958, shall issue his proclamation for the elections, as hereinafter
provided, for officers of all elective offices and in the manner provided for by the constitution of the proposed State of Alaska, but the officers so elected
shall in any event include two Senators and one Representative in Congress.

SEC. 8.

(a) The proclamation of the Governor of Alaska required by section 7 shall provide for holding of a primary election and a general election on dates to be
fixed by the Governor of Alaska: Provided, That the general election shall not be held later than December 1, 1958, and at such elections the officers
required to be elected as provided in section 7 shall be, and officers for other elective offices provided for in the constitution of the proposed State of
Alaska may be, chosen by the people. Such elections shall be held, and the qualifications of voters thereat shall be, as prescribed by the constitution of
the proposed State of Alaska for the election of members of the proposed State legisiature. The returns thereof shall be made and certified in such
manner as the constitution of the proposed State of Alaska may prescribe. The Governor of Alaska shall certify the results of said elections to the
President of the United States.

(b) At an election designated by proclamation of the Governor of Alaska, which may be the general election held pursuant to subsection (a) of this
section, or a Territorial general election, or a special election, there shall be submitted to the electors qualified to vote in said election, for adoption or
rejection, by separate ballot on each, the following propositions: "(1) Shall Alaska immediately be admitted:into the Union as a State? "(2) The
boundaries of the State of Alaska shall be as prescribed in the Act of Congress approved (date of approval of this Act) and all
claims of this State to any areas of land or sea outside the boundaries so prescribed are hereby irrevocably relinquished to the United States. "(3) All
provisions of the Act of Congress approved (date of approval) reserving rights or powers to the United States, as well as of this Act those
prescribing the terms or-conditions of the grants of lands or other property therein made to the State of Alaska, are consented to fully by said State and
its people." In the event each of the foregoing propositions is adopted at said election by a majority of the legal votes cast on said submission, the
proposed constitution of the proposed State of Alaska, ratified by the people at the election held on April 24, 1956, shall be deemed amended
accordingly. In the event any one of the foregoing propositions is not adopted at said election by a majority of the legal votes cast on said submission,
the provisions of this Act shall thereupon cease to be effective. The Governor of Alaska is hereby authorized and directed to take such action as may be
necessary or appropriate to insure the submission of said propositions to the people. The.return of the votes cast on said propositions shall be made by
the election officers directly to the Secretary of Alaska, who shall certify the results of the submission to the Governor. The Governor shall certify the
results of said submission, as so ascertained, to the President of the United States.

(c) If the President shall find that the propositions set forth in the preceding subsection have been duly adopted by the people of Alaska, the President,
upon certification of the returns of the election of the officers required to be elected as provided in section 7 of this Act, shall thereupon issue his
proclamation announcing the results of said election as so ascertained. Upon the issuance of said proclamation by the President, the State of Alaska
shall be deemed admitted into the Union as provided in section 1 of this Act. Until the said State is so admitted into the Union, all of the officers of said
Territory, including the Delegate in Congress from said Territory, shall continue to discharge the duties of their respective offices. Upon the issuance of
said proclamation by the President of the United States and the admission of the State of Alaska into the Union, the officers elected at said election, and
qualified under the provisions of the constitution and laws of said State, shall proceed to exercise all the functions pertaining to their offices in or under or
by authority of the government of said State, and officers not required to be elected at said initial election shall be selected or continued in office as
provided by the constitution and laws of said State. The Governor of said State shall certify the election of the Senators and Representative in the
manner required by law, and the said Senators and Representative shall be entitled to be admitted to seats in Congress and to all the rights and
privileges of Senators and Representatives of other States in the Congress of the United States.

(d) Upon admission of the State of Alaska into the Union as herein provided, all of the Territorial laws then in force in the Territory of Alaska shall be and
continue in full force and effect throughout said State except as modified or changed by this Act, or by the constitution of the State, or as thereafter
modified or changed by the legislature of the State. All of the laws of the United States shall have the same force and effect within said State as
elsewhere within the United States. As used in this paragraph, the term "Territorial laws" includes (in addition to laws enacted by the Territorial
Legislature of Alaska) all laws or parts thereof enacted by the Congress the validity of which is dependent solely upon the authority of the Congress to
provide for the government of Alaska prior to the admission of the State of Alaska into the Union, and the term "laws of the United States” includes all
laws or parts thereof enacted by the Congress that (1) apply to or within Alaska at the time of the admission of the State of Alaska into the Union, (2) are
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not "Territorial laws" as defined in this paragraph, and (3) are not in conflict with any other provisions of this Act.

SEC. 9. :

The State of Alaska upon its admission into the Union shall be entitled to one Representative until the taking effect of the next reapportionment, and
such Representative shall be in addition to the membership of the House of Representatives as now prescribed by law: Provided, That such temporary
increase in the membership shall not operate to either increase or decrease the permanent membership of the House of Representatives as prescribed
in the Act of August 8, 1911 (37 Stat. 13) nor shall such temporary increase affect the basis of apportionment established by the Act of November 15,
1941 (55 Stat. 761; 2 U. S. C., sec. 2a), for the Eighty-third Congress and each Congress thereafter.

SEC. 10.
(a) The President of the United States is hereby authorized to establish, by Executive order or proclamation, one or more special national defense
withdrawals within the exterior boundaries of Alaska, which withdrawal or withdrawals may thereafter be terminated in whole or in part by the President.

(b) Special national defense withdrawals established under subsection (a) of this section shall be confined to those portions of Alaska that are situated to
the north or west of the following line: Beginning at the point where the Porcupine River crosses the international boundary between Alaska and Canada;
thence along a line parallel to, and five miles from, the right bank of the main channel of the Porcupine River to its confluence with the Yukon River;
thence along a line parallel to, and five miles from, the right bank of the main channel of the Yukon River to its most southerly point of intersection with
the meridian of longitude 160 degrees west of Greenwich; thence south to the intersection of said meridian with the Kuskokwim River; thence along a
line parallel to, and five miles from the right bank of the Kuskokwim River to the mouth of said river; thence along the shoreline of Kuskokwim Bay to its
intersection with the meridian of longitude 162 degrees 30 minutes west of Greenwich; thence south to the intersection of said meridian with the parallel
of latitude 57 degrees 30 minutes north; thence east to the intersection of said parallel with the meridian of longitude 156 degrees west of Greenwich;
thence south to the intersection of said meridian with the parallel of latitude 50 degrees north.

{c) Effective upon the issuance of such Executive order or proclamation, exclusive jurisdiction over all special national defense withdrawals established
under this section is hereby reserved to the United States, which shall have sole legislative, judicial, and executive power within such withdrawals,
except as provided hereinafter. The exclusive jurisdiction so established shall extend to all lands within the exterior boundaries of each such withdrawal,
and shall remain in effect with respect to any particular tract or parcel of land only so long as such tract or parcel remains within the exterior boundaries
of such a withdrawal. The laws of the State of Alaska shall not apply to areas within any special national defense withdrawal established under this
section while such areas remain subject to the exclusive jurisdiction hereby authorized: Provided, however, That such exclusive jurisdiction shall not
prevent the execution of any process, civil or criminal, of the State of Alaska, upon any person found within said withdrawals: And provided further, That
such exclusive jurisdiction shall not prohibit the State of Alaska from enacting and enforcing all laws necessary to establish voting districts, and the
qualification and procedures for voting in all elections.

(d) During the continuance in effect of any special national defense withdrawal established under this section, or until the Congress otherwise provides,
such exclusive jurisdiction shall be exercised within each such withdrawal in accordance with the following provisions of law: (1) All laws enacted by the
Congress that are of general application to areas under the exclusive jurisdiction of the United States, including, but without limiting the generality of the
foregoing, those provisions of title 18, United States Code, that are applicable within the special maritime and territorial jurisdiction of the United States
as defined in section 7 of said title, shall apply to all areas within such withdrawals. (2) In addition, any areas within the withdrawals that are reserved by
Act of Congress or by Executive action for a particular military or civilian use of the United States shall be subject to all laws enacted by the Congress
that have application to lands withdrawn for that particular use, and any other areas within the withdrawals shall be subject to all laws enacted by the
Congress that are of general application to lands withdrawn for defense purposes of the United States. (3) To the extent consistent with the laws
described in paragraphs (1) and (2) of this subsection and with regulations made or other actions taken under their authority, all laws in force within such
withdrawals immediately prior to the creation thereof by Executive order or proclamation shall apply within the withdrawals and, for this purpose, are
adopted as laws of the United States: Provided, however, That the laws of the State or Territory relating to the organization or powers of municipalities or
local political subdivisions, and the laws or ordinances of such municipalities or political subdivisions shall not be adopted as laws of the United States.
(4) All functions vested in-the United States commissioners by the laws described in this subsection shall continue to'be performed within the
withdrawals by such commissioners. (5) All functions vested in any municipal corporation, school district, or other local political subdivision by the laws
described in this subsection shall continue to be performed within the withdrawals by such corporation, district, or other subdivision, and the laws of the
State or the laws or ordinances of such municipalities or local political subdivision shall remain in full force and effect notwithstanding any withdrawal
made under this section. (6) All other functions vested in the government of Alaska or in any officer or agency thereof, except judicial functions over
which the United States District Court for the District of Alaska is given jurisdiction by this act or other provisions of law, shall be performed within the
withdrawals by such civilian individuals or civilian agencies and in such manner as the President shall from time to time, by Executive order, direct or
authorize. (7) The United States District Court for the District of Alaska shall have original jurisdiction, without regard to the sum or value of any matter in
controversy, over all civil actions arising within such withdrawals under the laws made applicable thereto by this subsection, as well as over all offenses
committed within the withdrawals.

(e} Nothing contained in subsection (d) of this section shall be construed as limiting the exclusive jurisdiction established in the United States by
subsection (¢) of this section or the authority of the Congress to implement such exclusive jurisdiction by appropriate legislation, or as denying to
persons now or hereafter residing within any portion of the areas described in subsection (b) of this section the right to vote at all elections held within
the political subdivisions as prescribed by the State of Alaska where they respectively reside, or as limiting the jurisdiction conferred on the United States
District Court for the District of Alaska by any other provision of law, or as continuing in effect laws relating to the Legislature of the Territory of Alaska.
Nothing contained in this section shall be construed as limiting any authority otherwise vested in the Congress or the President.

SEC. 11.

(a) Nothing in this Act shall affect the establishment, or the right, ownership, and authority of the United States in Mount McKinley National Park, as now
or hereafter constituted; but exclusive jurisdiction, in all cases, shall be exercised by the United States for the national park, as now or hereafter
constituted; saving, however, to the State of Alaska the right to serve civil or criminal process within the limits of the aforesaid park in suits or
prosecutions for or on account of rights acquired, obligations incurred, or crimes committed in said State, but outside of said park; and saving further to
the said State the right to tax persons and corporations, their franchises and property on the lands included in said park; and saving also to the persons
residing now or hereafter in such area the right to vote at all elections held within the respective political subdivisions of their residence in which the park
is situated.

(b) Notwithstanding the admission of the State of Alaska into the Union, authority is reserved in the United States, subject to the proviso hereinafter set
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forth, for the exercise by the Congress of the United States of the power of exclusive legislation, as provided by article 1, section 8, clause 17, of the
Constitution of the United States, in all cases whatsoever over such tracts or parcels of land as, immediately prior to the admission of said State, are
owned by the United States and held for military, naval, Air Force, or Coast Guard purposes, including naval petroleum reserve numbered 4, whether
such lands were acquired by cession and transfer to the United States by Russia and set aside by Act of Congress or by Executive order or
proclamation of the President or the Governor of Alaska for the use of the United States, or were acquired by the United States by purchase,
condemnation, donation, exchange, or otherwise: Provided, (i) That the State of Alaska shall always have the right to serve civil or criminal process
within the said tracts or parcels of land in suits or prosecutions for or on account of rights acquired, obligations incurred, or crimes committed within the
said State but outside of the said tracts or parcels of land; (i) that the reservation of authority in the United States for the exercise by the Congress of the
United States of the power of exclusive legislation over the lands aforesaid shall not operate to prevent such lands from being a part of the State of
Alaska, or to prevent the said State from exercising over or upon such lands, concurrently with the United States, any jurisdiction whatsoever which it
would have in the absence of such reservation of authority and which is consistent with the laws hereafter enacted by the Congress pursuant to such
reservation of authority; and (ji) that such power of exclusive legislation shall rest and remain in the United States only so long as the particular tract or
parcel of land involved is owned by the United States and used for military, naval, Air Force, or Coast Guard purposes. The provisions of this subsection
shall not apply to lands within such special national defense withdrawal or withdrawals as may be established pursuant to section 10 of this Act until
such lands cease to be subject to the exclusive jurisdiction reserved to the United States by that section.

SEC. 12. ,

Effective upon the admission of Alaska into the Union

(a) The analysis of chapter 5 of title 28, United States Code, immediately preceding section 81 of such title, is amended by inserting immediately after
and underneath item 81 of such analysis, a new item to be designated as item 81A and to read as follows: "81A Alaska";

(b) Title 28, United States Code, is amended by inserting immediately after section 81 thereof a new section, to be designated as section 81A, and to
read as follows: "(section) 81A. Alaska "Alaska constitutes one judicial district. "Court shall be held at Anchorage, Fairbanks, Juneau, and Nome.",

(c) Section 133 of title 28, United States Code, is amended by inserting in the table of districts and judges in such section immediately above the item:
"Arizona * ** 2", a new item as follows: "Alaska * * * 1";

(d) The first paragraph of section 373 of title 28, United States Code, as heretofore amended, is further amended by striking out the words: "the District
Court for the Territory of Alaska,": Provided, That the amendment made by this subsection shall not affect the rights of any judge who may have retired
before it takes effect;

(e} The words "the District Court for the Territory of Alaska," are stricken out wherever they appear in sections 333, 460, 610, 753, 1252, 1291, 1292,
and 1346 of {itle 28, United States Code;

(f) The first paragraph of section 1252 of title 28, United States Code, is further amended by striking out the word "Alaska," from the clause relating to
courts of record,;

(g) Subsection (2) of section 1294 of title 28, United States Code, is repealed and the later subsections of such section are renumbered accordingly;

(h) Subsection (a) of section 2410 of title 28, United States Code, is amended by striking out the words: “including the District Court for the Territory of
Alaska,";

(i) Section 3241 of title 18, United States Code, is amended by striking out the words: "District Court for the Territory of Alaska, the";
(i) Subsection (e) of section 3401 of title 18, United States Code, is amended by striking out the words: "for Alaska or";

(k) Section 3771 of title 18, United States Code, as heretofore amended, is further amended by striking out from the first paragraph of such section the
words: "the Territory of Alaska,”;

(1) Section 3772 of title 18, United States Code, as heretofore afnended, is further amended by striking out from the first paragraph of such section the
words: "the Territory of Alaska,” ;

(m) Section 2072 of title 28, United States Code, as heretofore amended, is further amended by striking out from the first paragraph of such section the
words: "and of the District Court for the Territory of Alaska";

(n) Subsection (q) of section 376 of title 28, United States Code, is amended by striking out the words: "the District Court for the Territory of Alaska,™
Provided, That the amendment made by this subsection shall not affect the rights under such section 376 of any present or former judge of the District
Court for the Territory of Alaska or his survivors;

(o) The last paragraph of section 1963 of title 28, United States Code, is repealed;
{p) Section 2201 of title 28, United States Code, is amended by striking out the words: "and the District Court for the Territory of Alaska™; and
{q) Section 4 of the Act of July 28, 1950 (64 Stat. 380; 5 U. S. C., sec. 341b) is amended by striking out the word: "Alaska,".

SEC. 13.

No writ, action, indictment, cause, or proceeding pending in the District Court for the Territory of Alaska on the date when said Territory shall become a
State, and no case pending in an appellate court upon appeal from the District Court for the Territory of Alaska at the time said Territory shall become a
State, shall abate by the admission of the State of Alaska into the Union, but the same shall be transferred and proceeded with as hereinafter provided.
All civil causes of action and all criminal offenses which shall have arisen or been committed prior to the admission of said State, but as to which no suit,
action, or prosecution shall be pending at the date of such admission, shall be subject to prosecution in the appropriate State courts or in the United
States District Court for the District of Alaska in like manner, to the same extent, and with like right of appellate review, as if said State had been created
and said courts had been established prior to the accrual of said causes of action or the commission of such offenses; and such of said criminal offenses
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as shall have been committed against the laws of the Territory shall be tried and punished by the appropriate courts of said State, and such as shall have
been committed against the laws of the United States shall be tried and punished in the United States District Court for the District of Alaska.

SEC. 14. :

All appeals taken from the District Court for the Territory of Alaska to the Supreme Court of the United States or the United States Court of Appeals for
the Ninth Circuit, previous to the admission of Alaska as a State, shall be prosecuted to final determination as though this act had not been passed. All
cases in which final judgment has been rendered in such district court, and in which appeals might be had except for the admission of such State, may
still be sued out, taken, and prosecuted to the Supreme Court of the United States or the United States Court of Appeals for the Ninth Circuit under the
provisions of then existing law, and there held and determined in like manner; and in either case, the Supreme Court of the United States, or the United
States Court of Appeals, in the event of reversal, shall remand the said cause to either the State supreme court or other final appellate court of said
State, or the United States district court for said district, as the case may require: Provided, That the time allowed by existing law for appeals from the
district court for said Territory shall not be enlarged thereby.

SEC. 15. :

All causes pending or determined in the District Court for the Territory of Alaska at the time of the admission of Alaska as a State which are of such
nature as to be within the jurisdiction of a district court of the United States shall be transferred to the United States District Court for the District of
Alaska for final disposition and enforcement in the same manner as is now provided by law with reference to the judgments and decrees in existing
United States district courts. All other causes pending or determined in the District Court for the Territory of Alaska at the time of the admission of Alaska
as a State shall be transferred to the appropriate State court of Alaska. All final judgments and decrees rendered upon such transferred cases in the
United States District Court for the District of Alaska may be reviewed by the Supreme Court of the United States or by the United States Court of
Appeals for the Ninth Circuit in the same manner as is now provided by law with reference to the judgments and decrees in existing United States district
courts.

SEC. 16.

Jurisdiction of all cases pending or determined in the District Court for the Territory of Alaska not transferred to the United States District Court for the
District of Alaska shall devolve upon and be exercised by the courts of original jurisdiction created by said State, which shall be deemed to be the
successor of the District Court for the Territory of Alaska with respect to cases not so transferred and, as such, shall take and retain custody of all
records, dockets, journals, and files of such court pertaining to such cases. The files and papers in all cases so transferred to the United States district
court, together with a transcript of all book entries to complete the record in such particular cases so transferred, shall be in like manner transferred to
said district court.

SEC. 17.

All cases pending in the District Court for the Territory of Alaska at the time said Territory becomes a State not transferred to the United States District
Court for the District of Alaska shall be proceeded with and determined by the courts created by said State with the right to prosecute appeals to the
appellate courts created by said State, and also with the same right to prosecute appeals or writs of certiorari from the final determination in said causes
made by the court of last resort created by such State to the Supreme Court of the United States, as now provided by law for appeals and writs of
certiorari from the court of last resort of a State to the Supreme Court of the United States.

SEC. 18.

The provisions of the preceding sections with respect to the termination of the Jurisdiction of the District Court for the Territory of Alaska, the continuation
of suits, the succession of courts, and the satisfaction of rights of litigants in suits before such courts, shall not be effective until three years after the
effective date of this Act, unless the President, by Executive order, shall sooner prociaim that the United States District Court for the District of Alaska,
established in accordance with the provisions of this Act, is prepared to assume the functions imposed upon it. During such period of three years or until
such Executive order is issued, the United States District Court for the Territory of Alaska shall continue to function as heretofore. The tenure of the
judges, the United States attorneys, marshals, and other officers of the United States District Court for the Territory of Alaska shall terminate at such time
as that court shall cease to function as provided in this section.

SEC. 19. -

The first paragraph of section 2 of the Federal Reserve Act (38 Stat. 251) is amended by striking out the last sentence thereof and inserting in lieu of
such sentence the following: "When the State of Alaska is hereafter admitted fo the Union the Federal Reserve districts shall be readjusted by the Board
of Governors of the Federal Reserve System in such manner as to include such State. Every national bank in any State shall, upon commencing
business or within ninety days after admission into the Union of the State in which it is located, become a member bank of the Federal Reserve System
by subscribing and paying for stock in the Federal Reserve bank of its district in accordance with the provisions of this Act and shall thereupon be an
insured bank under the Federal Deposit Insurance Act, and failure to do so shall subject such bank to the penalty provided by the sixth paragraph of this
section.” .

SEC. 20.
Section 2 of the Act of October 20, 1914 (38 Stat. 742; 48 U. S. C., sec. 433), is hereby repealed.

SEC. 21.
Nothing contained in this Act shall operate to confer United States nationality, nor to terminate nationality heretofore lawfully acquired, nor restore
nationality heretofore lost under any law of the United States or under any treaty to which the United States may have been a party.

SEC. 22.
Section 101 (a) (36) of the Immigration and Nationality Act (66 Stat. 170, 8 U. S. C., sec. 1101 (a) (36)) is amended by deleting the word "Alaska,”.

SEC. 23.
The first sentence of section 212 (d) (7) of the Immigration and Nationality Act (66 Stat. 188, 8 U. S. C., sec. 1182 (d) (7)) is amended by deleting the
word "Alaska,". ‘

SEC. 24.

Nothing contained in this Act shall be held to repeal, amend, or modify the provisions of section 304 of the Immigration and Nationality Act (66 Stat. 237,
8 U.' 8. C., sec. 1404).

http://avalon.law.yale.edu/20th_century/ak_statehood.asp Page 6 of 7



SEC. 25.

The first sentence of section 310 (a) of the Immigration and Nationality Act (66 Stat. 239, 8 U. 8. C., sec. 1421 (a)) is amended by deleting the words
"District Courts of the United States for the Territories of Hawaii and Alaska" and substituting therefor the words "District Court of the United States for
the Territory of Hawaii".

SEC. 26.
Section 344 (d) of the Immigration and Nationality Act. (66 Stat. 265, 8 U. S. C., sec. 1455 (d)) is amended by deleting the words "in Alaska and".

SEC. 27.
(a) The third proviso in section 27 of the Merchant Marine Act, 1920, as amended (46 U. S. C., sec. 883), is further amended by striking out the word
"excluding” and inserting in lieu thereof the word "including”.

(b) Nothing contained in this or any other Act shall be construed as depriving the Federal Maritime Board of the exclusive jurisdiction heretofore
conferred on it over common carriers engaged in transportation by water between any port in the State of Alaska and other ports in the United States, its
Territories or possessions, or as conferring upon the Interstate Commerce Commission jurisdiction over transportation by water between any such ports.

SEC. 28.

(a) The last sentence of section 9 of the Act entitled "An Act to provide for the leasing of coal lands in the Territory of Alaska, and for other purposes”,
approved October 20, 1914 (48 U. S. C. 439), is hereby amended to read as follows: "All net profits from operation of Government mines, and all
bonuses, royalties, and rentals under leases as herein provided and all other payments received under this Act shall be distributed as follows as soon as
practicable after December 31 and June 30 of each year: (1) 90 per centum thereof shall be paid by the Secretary of the Treasury to the State of Alaska
for disposition by the legislature thereof; and (2) 10 per centum shall be deposited in the Treasury of the United States to the credit of miscellaneous
receipts.”

(b) Section 35 of the Act entitled "An Act to promote the mining of coal, phosphate, oil, oil shale, gas, and sodium on the public domain", approved
February 25, 1920, as amended (30 U. S. C. 191), is hereby amended by inserting immediately before the colon preceding the first proviso thereof the
following: “, and of those from Alaska 52 1/2 per centum thereof shall be paid to the State of Alaska for disposition by the legislature thereof".

SEC. 29.

If any provision of this Act, or any section, subsection, sentence, clause, phrase, or individual word, or the application thereof to any person or
circumstance is held invalid, the validity of the remainder of the Act and of the application of any such provision, section, subsection, sentence, clause,
phrase, or individual word to other persons and circumstances shall not be affected thereby.

SEC. 30.
All Acts or parts of Acts in conflict with the provisions of this Act, whether passed by the legislature of said Territory or by Congress, are hereby repealed.

Approved July 7, 1958.

Source:
United States Statutes at Large
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