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March 17, 2016 
 
The Honorable Louise Stutes 
Chair, House Fisheries Committee 
State Capitol Room 416 
Juneau, AK 99801 
 
Dear Representative Stutes,  
 
Thank you for hearing House Bill 283: National Resource Water Nomination/Designation on 

March 15th. Below, I have provided supplemental responses to some of the questions that came up 

during that hearing.  

When were the EPA regulations put forth requiring states to have a process to designate 

Tier 3 water? (Rep. Kreiss-Tomkins) 

The Clean Water Act was first passed in 1972 (was amended and actually renamed the Clean Water 

Act in 1977). The Federal Register citation for 40 CFR 131.12 is 48 FR 51405 pubished on Nov. 8, 

1983. The federal Clean Water Act requires states to adopt water quality standards that include an 

antidegradation policy and implementation methods.1 Alaska adopted its antidegradation policy, 

which mirrors requirements in federal regulations, in 1997.2 The policy establishes requirements that 

must be met to authorize a reduction in existing water quality. The process outlined in the policy 

was used for years, but in response to case law in other jurisdictions – and on a general APDES 

permit for Cook Inlet – the Department of Environmental Conservation (DEC) developed interim 

antidegradation implementation methods that were adopted in 2010.3 At that time, EPA 

recommended that the state establish a stand-alone Tier 3 designation process, outside the permit 

process.4 Alaska has so far not promulgated a standard that has been submitted to EPA for approval. 

Do you have a legal opinion describing the ambiguity in authority over who designates a 

water as an Outstanding National Resource Water (ONRW)? (Rep. Kreiss-Tomkins) 

DEC obtained the following response from the Department of Law: 

                                                           
1 40 C.F.R. 131.12. 
2 18 AAC 70.015. 
3 Interim Antidegradation Implementations Methods, State of Alaska, Dept. of Envt’l Cons., Policy and Procedure 
Number 05.03.103, July 14, 2010. 
4 Id., at 5. 
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EPA’s regulations directing each state to develop and adopt a statewide antidegradation policy and 

implementation methods includes a requirement (40 C.F.R. § 131.12(a)(3)) that: 

“Where high quality waters constitute an outstanding National resource, such as waters of 

National and State parks and wildlife refuges and waters of exceptional recreational or 

ecological significance, that water quality shall be maintained and protected.” 

These “Outstanding National Resources Waters” are also referred to as “ONRWs” and “Tier 3” 

waters. There are three levels of water quality protection described in EPA’s regulations with Tier 3 

being the water getting the highest level of protection.  No new pollution may be discharged into a 

Tier 3 water with very limited and temporary exceptions.  Tier 3 waters are essentially preserved in 

their existing state much like land that is being managed as a park or refuge. 

The argument that DEC does have statutory authority to designate Tier 3 waters stems from DEC’s 

water quality and purity standards authority, AS 46.03.080, and its general authority under AS 

46.03.020(9) to act as the official agency to deal with federal environmental laws. Under that 

authority, DEC is arguably the agency that complies with the EPA regulatory requirement for the 

state to have the equivalent of a Tier 3 protected waters category (40 C.F.R. § 131.12(a)(3)), and 

therefore to develop an implementation process for designating Tier 3 waters. This is the position 

the state’s Legislative Affairs Agency took in 2014.5 

The argument that DEC does not have statutory authority stems from two sections of Article VIII 

of the Alaska Constitution. First, Article VIII, § 7, holds that, “the legislature may provide for the 

acquisition of sites, objects, and areas of natural beauty or of historic, cultural, recreational, or 

scientific value. It may reserve them from the public domain and provide for their administration 

and preservation for the use, enjoyment, and welfare of the people.6 Second, Article VIII, §2, holds 

that “the Legislature shall provide for the utilization, development, and conservation of all natural 

resources belonging to the State, including land and waters, for the maximum benefit of the 

people.”7 As the highest level of protection afforded a water of the state and in conjunction with the 

language of 40 CFR 131.12(a)(3), the Department of Law has advised DEC that a Tier 3 water could 

be a “state natural resource.” As such, Article VIII § 7 would seem to apply to the designation of a 

Tier 3 water. Similarly, since development and utilization of a water is significantly restrained once a 

Tier 3 designation is applied, Article VIII §2 would seem to apply as well.  Supporting this 

interpretation is the fact the Legislature, not any state agency, has designated parks, refuges and 

other protected areas in the state in other instances.  

In summary, the uncertainty stems from whether a Tier 3 designation is more appropriately 

classified as a reservation of a public area for preservation purposes, or is simply a water quality and 

purity standard. The Legislature has delegated a general authority to DEC under AS 46.03.080 and 

AS 46.03.020(9) to establish water quality and purity standards. However, it is arguable that this 

                                                           
5 Proposed Regulations Relating to State Water Quality Antidegradation Policy (18 AAC 70.015), State of Alaska 
Legislative Affairs Agency, Div. of Legal and Research Services, March 3, 2014. 
6 Alaska Const. art. VIII, §7. 
7 Alaska Const. art. VIII, §2. 
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designation would extend to the irrevocable reservation of a water body from essentially all 

development. 

This uncertainty is partly related to public policy as well as legal authority. Since a Tier 3 designation 

has far reaching consequences, and is possibly irreversible, it may make for better public policy to 

put such a decision in the hands of the elected representatives rather than appointed officials.  

Doing this would also provide the opportunity for the Legislature to craft specific measures to 

protect special waters of the state without having to necessary limit other activity or uses that would 

be precluded under a Tier 3 designation by DEC. 

How many states don’t have a defined process outside the default legislative process  

(Rep. Kreiss-Tomkins)  

See the enclosed ‘50 States ONRW Policies and Implementation Methods Table’ that was published 

by the Idaho Department of Environmental Quality in 2010. It would take DEC staff some time to 

update this information, but because it gives the citations to other state antidegradation provisions, 

we felt it would be helpful in more quickly researching options. 

How do water bodies get classified or move between Tiers 1 and 2?  

See the enclosed ‘Tier Descriptions and Movement between Tiers.’ 

How is Lake Tahoe managed across state boundaries when it’s designated Tier 3 in 

California but not in Nevada? (Rep. Johnson)  

Lake Tahoe was designated as an ONRW by California in 1980 and a “water of extraordinary 

ecological or aesthetic value” in Nevada (Nevada doesn’t have a Tier 3 process). On both sides of 

the boundary, the lake is managed under a Total Maximum Daily Load (TMDL) program – a 

method to reduce pollution over time – to restore the lake’s water clarity.   

Could you provide clarification on whether department’s intentions are that the 

appropriation envisioned gives the department the authority to designate a water body, or is 

an appropriation plus another action (i.e., a bill) necessary? (Rep. Johnson)  

Given the current budget situation, DEC would not have sufficient funds in its operating budget to 

analyze and vet nominations it receives. One funding option (as is described in the bill), would have 

the public bring nominations to DEC, who would gather them and periodically (at the start of a new 

Legislature, e.g.), transmit a list to the Legislature along with information received from the 

nominator or other member of the public. At this point, the department would not have started 

analyzing the material or have had public hearings. If the Legislature wanted DEC to dig deeper, 

look at science, economics, policies, talk with other agencies, adjoining land owners, the public, etc., 

the Legislature would provide an appropriation and direction for DEC (working with the other 

resource agencies) to do that. The department could come back to the Legislature by a given 

deadline (the start of the next session e.g.) with a report or recommendation.  
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An appropriation to DEC to do an analysis of a Tier 3 nomination would not be a de facto 

designation of that waterbody.  

An alternative funding option would be to have the DEC process Tier 3 nominations similar to how 

it processes a permit request, where the cost of the processing is largely borne by the applicant and 

the applicant is responsible for contributing reliable data and supporting analyses, maps, etc.  For 

example, DEC would receive the nomination and initial supporting material; DEC (with DNR and 

DF&G) would estimate the cost of performing the necessary agency analyses and preparing the 

required reports and enters into a funding agreement with the applicant to pay for that work; DEC 

submits a capital budget request to the Legislature for sufficient program receipts to cover the 

estimated cost of the work. The bill would also need provisions that allow DEC not to proceed with 

work on a nomination unless and until it had the needed funding to do this work. 

We hope these responses prove useful to the Committee. If there are further questions or follow up 
on these issues, please feel free to contact us. 
 
Sincerely, 
 
 
 
Larry Hartig 
Commissioner 
 
Enclosures: ‘50 States ONRW Policies and Implementation Methods Table’ 

       ‘Tier Descriptions and Movement between Tiers’ 



The following table has been compiled as a reference guide for finding antidegradation policy and implementation methods for other states and territories in the 
nation.  The date of rule and date of implementation method refer to the date that individual states identify as the most current version of either rule or 
implementation method.  The submittal date is when the state submitted the rule for approval to EPA.  The effective data for Clean Water Act purposes refers to 
the date that EPA sent the letter approving the rule or in some cases implementation methods.  Every effort was made to find the most current version available 
online, however due to the dynamic nature of the internet, some links may have changed.   This document will be updated as more information becomes available 
regarding EPA approval status.  
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Alabama 
 

335-6-10-.04 
Antidegradation 
Policy 

Jan. 19, 
2010 

   335-6-10-.12 
Implementation of 

the 
Antidegradation 

Policy 

 

   

Alaska 
 

18 AAC 700.015 
Antidegradation 
Policy 

Nov. 1, 
1997 

   
Implementation 

In 
developm

ent 

   

Arizona 

A.A.C. R18-11-
107 
Antidegradation 
Policy 

Apr. 24, 
1996 

   

Implementation 

Draft Apr 
2008 

 Y Jan. 21, 
2009 

Arkansas Regulation No. 2 Oct. 26, 
2007 

        

California Policy 1968  Y 1990 Memo 1987    

Colorado 

5 CCR 1002-
31.8 
Antidegradation 
Policy 

Nov. 30, 
2009 

   

Implementation Dec. 2001 

   

Connecticut Policy 2002    Implementation 
(Appendix E) 

Dec. 17 
2002 

   

Delaware 

DAC Title 
7.7401 
Antidegradation 
Policy Section 5 

July 11, 
2004 

 Y  
Implementation 

(Section 5) 

July 11, 
2004 

   

http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.adem.alabama.gov/alEnviroRegLaws/files/Division6Vol1.pdf
http://www.legis.state.ak.us/basis/folioproxy.asp?url=http://wwwjnu01.legis.state.ak.us/cgi-bin/folioisa.dll/aac/query=%5bJUMP:'18+aac+70!2E015'%5d/doc/%7b@1%7d?firsthit
http://www.legis.state.ak.us/basis/folioproxy.asp?url=http://wwwjnu01.legis.state.ak.us/cgi-bin/folioisa.dll/aac/query=%5bJUMP:'18+aac+70!2E015'%5d/doc/%7b@1%7d?firsthit
http://www.legis.state.ak.us/basis/folioproxy.asp?url=http://wwwjnu01.legis.state.ak.us/cgi-bin/folioisa.dll/aac/query=%5bJUMP:'18+aac+70!2E015'%5d/doc/%7b@1%7d?firsthit
http://www.dec.state.ak.us/water/wqsar/trireview/pdfs/Antidegradation%20Fact%20Sheet.pdf
http://www.azsos.gov/public_services/Title_18/18-11.htm
http://www.azsos.gov/public_services/Title_18/18-11.htm
http://www.azsos.gov/public_services/Title_18/18-11.htm
http://www.azsos.gov/public_services/Title_18/18-11.htm
http://www.azdeq.gov/environ/water/standards/download/draft_anti.pdf
http://www.adeq.state.ar.us/regs/files/reg02_final_071125.pdf
http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/1968/rs68_016.pdf
http://www.epa.gov/waterscience/standards/wqslibrary/ca/ca_9_fed_anti_pol.pdf
http://www.cdphe.state.co.us/regulations/wqccregs/100231wqccbasicstandardsforsurfacewater.pdf
http://www.cdphe.state.co.us/regulations/wqccregs/100231wqccbasicstandardsforsurfacewater.pdf
http://www.cdphe.state.co.us/regulations/wqccregs/100231wqccbasicstandardsforsurfacewater.pdf
http://www.cdphe.state.co.us/regulations/wqccregs/100231wqccbasicstandardsforsurfacewater.pdf
http://www.cdphe.state.co.us/wq/Assessment/Assess_pdf/ADGuidance.pdf
http://www.ct.gov/dep/lib/dep/water/water_quality_standards/wqs.pdf
http://www.ct.gov/dep/lib/dep/water/water_quality_standards/wqs.pdf
http://www.ct.gov/dep/lib/dep/water/water_quality_standards/wqs.pdf
http://regulations.delaware.gov/AdminCode/title7/7000/7400/7401.shtml#TopOfPage
http://regulations.delaware.gov/AdminCode/title7/7000/7400/7401.shtml#TopOfPage
http://regulations.delaware.gov/AdminCode/title7/7000/7400/7401.shtml#TopOfPage
http://regulations.delaware.gov/AdminCode/title7/7000/7400/7401.shtml#TopOfPage
http://regulations.delaware.gov/AdminCode/title7/7000/7400/7401.shtml#TopOfPage
http://regulations.delaware.gov/AdminCode/title7/7000/7400/7401.shtml#TopOfPage
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Florida 
FAC 62-302.300 
Antidegradation 
Policy 

May 11, 
2006 

   
Not Found  

   

Georgia Chapter 391-3-6-
.03 (2)  July 2000    Not Found     

Hawaii HAR 11-54-01.1 April 17, 
2000 

 Y April 
2000 Not Found     

Illinois 35-C-1.302.105 Aug. 9, 
2006 9/17/02 Y 8/2/05 35-C-1.302.105 & 

35-C-1.302.521 

Aug. 9, 
2006 9/17/02 Y 8/2/05 

Indiana 

327 IAC 2-1-2 
Maintenance of 
Surface Water 
Quality 
Standards 

Jan. 14, 
1997 

 
1/14/97 Y 8/4/00 

Draft Rule 
 

More info 

Jun. 19, 
2009 NA NA NA 

Iowa 

567 Chapter 61, 
Section 61.2(2) 
Antidegradation 
Policy 

Jan 13, 
2010 

 

Not yet 
submitted 

  

Implementation 

Feb. 17, 
2010 

Not yet 
submitted 

 

  

Kansas 

KAR 28-16-28c 
General 
Provisions (a) 
Antidegradation 

Apr. 27, 
2005 

   

Implementation 

Aug. 6, 
2001 

   

Kentucky 

Title 401 
Chapter 5:029 
General 
Provisions 
Section 1. 
Antidegradation 
Policy 

Dec. 17, 
2004 

   
401 KAR 10:030. 
Antidegradation 

policy 
implementation 

methodology 

June 16, 
2008 

Nov. 13, 
2009 N 

 

https://www.flrules.org/gateway/readFile.asp?sid=0&type=1&tid=3294622&file=62-302.300.doc
https://www.flrules.org/gateway/readFile.asp?sid=0&type=1&tid=3294622&file=62-302.300.doc
https://www.flrules.org/gateway/readFile.asp?sid=0&type=1&tid=3294622&file=62-302.300.doc
http://rules.sos.state.ga.us/docs/391/3/6/03.pdf
http://rules.sos.state.ga.us/docs/391/3/6/03.pdf
http://gen.doh.hawaii.gov/sites/har/admrules/default.aspx
http://www.ipcb.state.il.us/documents/dsweb/Get/Document-33354/
http://www.ipcb.state.il.us/documents/dsweb/Get/Document-33354/
http://www.ipcb.state.il.us/documents/dsweb/Get/Document-33354/
http://www.in.gov/legislative/iac/T03270/A00020.PDF?
http://www.in.gov/legislative/iac/T03270/A00020.PDF?
http://www.in.gov/legislative/iac/T03270/A00020.PDF?
http://www.in.gov/legislative/iac/T03270/A00020.PDF?
http://www.in.gov/legislative/iac/T03270/A00020.PDF?
http://www.in.gov/idem/files/antideg_subgrp_20090804_draft_rule_changes.pdf
http://www.in.gov/idem/5387.htm
http://www.legis.state.ia.us/aspx/ACODocs/DOCS/4-21-2010.567.61.2.pdf
http://www.legis.state.ia.us/aspx/ACODocs/DOCS/4-21-2010.567.61.2.pdf
http://www.legis.state.ia.us/aspx/ACODocs/DOCS/4-21-2010.567.61.2.pdf
http://www.legis.state.ia.us/aspx/ACODocs/DOCS/4-21-2010.567.61.2.pdf
http://www.iowadnr.gov/water/standards/antidegradation.html
http://www.kdheks.gov/water/download/kwqs_plus_supporting.pdf
http://www.kdheks.gov/water/download/kwqs_plus_supporting.pdf
http://www.kdheks.gov/water/download/kwqs_plus_supporting.pdf
http://www.kdheks.gov/water/download/kwqs_plus_supporting.pdf
http://www.kdheks.gov/water/download/08_2001_antideg_policy.pdf
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/029.htm
http://www.lrc.ky.gov/kar/401/010/030.htm
http://www.lrc.ky.gov/kar/401/010/030.htm
http://www.lrc.ky.gov/kar/401/010/030.htm
http://www.lrc.ky.gov/kar/401/010/030.htm
http://www.lrc.ky.gov/kar/401/010/030.htm
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Louisiana 

LAC33.IX.1109 
A. 
Antidegradation 
Policy 

May 12, 
2000 

   Draft 
Implementation 

Procedures 

Aug. 
2009 

   

Maine 38 MRSA 
464(4)(F) 

June 13, 
2001 

   Memo 

June 13, 
2001 

   

Maryland 

COMAR 
26.08.02.04: 
Antidegradation 
Policy 

May 24, 
2005 

 

Y 

 COMAR 
26.08.02.04-1 

Antidegradation 
Policy 

Implementation 
Procedures & 

COMAR 
26.08.02.04-2 
Outstanding 

National Resource 
Water 

May 24, 
2005 

   

Massachusetts 

314 CMR 4.00 
Section 4.04 
Antidegradation 
Provisions 

Feb 23, 
1996 

 

   314 CMR 4.00 
Implementation 

Procedures for the 
Antidegradation 

Provisions 

Oct. 21, 
2009 

   

Michigan 

MAC: Water 
Resources 
Protection Part 4. 
Water Quality 
Standards, R 
323.1098 

Apr. 2, 
1999 

 Y 8/4/00 

Implementation 

Apr 12, 
2005 

NA NA NA  

http://www.doa.louisiana.gov/osr/lac/33v09/33v09.pdf
http://www.doa.louisiana.gov/osr/lac/33v09/33v09.pdf
http://www.doa.louisiana.gov/osr/lac/33v09/33v09.pdf
http://www.doa.louisiana.gov/osr/lac/33v09/33v09.pdf
http://www.deq.louisiana.gov/portal/LinkClick.aspx?fileticket=2x5LTDhkLmE%3d&tabid=69
http://www.deq.louisiana.gov/portal/LinkClick.aspx?fileticket=2x5LTDhkLmE%3d&tabid=69
http://www.deq.louisiana.gov/portal/LinkClick.aspx?fileticket=2x5LTDhkLmE%3d&tabid=69
http://www.mainelegislature.org/legis/statutes/38/title38sec464.html
http://www.mainelegislature.org/legis/statutes/38/title38sec464.html
http://www.maine.gov/dep/blwq/docstand/wd/antideg_program_guidance.pdf
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-1.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-2.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-2.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-2.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-2.htm
http://www.dsd.state.md.us/comar/comarhtml/26/26.08.02.04-2.htm
http://www.mass.gov/dep/service/regulations/314cmr04.pdf
http://www.mass.gov/dep/service/regulations/314cmr04.pdf
http://www.mass.gov/dep/service/regulations/314cmr04.pdf
http://www.mass.gov/dep/service/regulations/314cmr04.pdf
http://www.mass.gov/dep/water/laws/antideg.pdf
http://www.mass.gov/dep/water/laws/antideg.pdf
http://www.mass.gov/dep/water/laws/antideg.pdf
http://www.mass.gov/dep/water/laws/antideg.pdf
http://www.mass.gov/dep/water/laws/antideg.pdf
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32301041&Dpt=EQ&RngHigh=
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32301041&Dpt=EQ&RngHigh=
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32301041&Dpt=EQ&RngHigh=
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32301041&Dpt=EQ&RngHigh=
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32301041&Dpt=EQ&RngHigh=
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32301041&Dpt=EQ&RngHigh=
http://www.michigan.gov/documents/deq/wb-npdes-application-antidegradation_247143_7.pdf
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Minnesota 

MAR 7050:0185 
Nondegradation 
for all waters 

Oct. 11, 
2000   Y 

1984 
OSRW 
1988 all 

other 
waters 

Implementation 
 

More Info 

Jan 2007 NA Y 1984, 
1988 

Mississippi 

Water Quality 
Criteria for 
Intrastate, 
Interstate, and 
Coastal Waters 
Section I.1 

Aug. 23, 
2007 

   

Implementation 

Jan. 28, 
2010 

   

Missouri 
10 CSR 20-
7.031(2) 
Antidegradation  

Oct. 31, 
1999 

   
Implementation 

May 7, 
2008 

   

Montana 

Montana Code 
Annotated 2009 
75-5-303 
Nondegradation 
Policy 
 

June 30, 
2008 

 

Y 

Feb. 13, 
2001 
2003 and 
2008 
approvals 
vacated 
by court 
decision 

17.60.706 through 
17.30.716 

June 30, 
2008 

 

 

Y 

Feb. 13, 
2001 
2003 and 
2008 
approvals 
vacated 
by court 
decision 

Nebraska 

Title 117, 
Chapter 3: 
Antidegradation 
Clause 

March 22, 
2009 

   Antidegradation 
Implementation 
Procedures for 

Title 117 

May 23, 
2001 

   

Nevada NRS 445A.565 1995    Not Found     

New Hampshire 
PART Env-Wq 
1708 

Dec. 10, 
1999 

   Vol 1. Stormwater 
and 

Antidegradation 

Dec. 2008 
   

http://www.epa.gov/waterscience/antideg/antidegclear/mn/
http://www.epa.gov/waterscience/antideg/antidegclear/mn/
http://www.epa.gov/waterscience/antideg/antidegclear/mn/
https://www.revisor.mn.gov/rules/?id=7050.0185
http://www.pca.state.mn.us/water/nondegradation-rule.html
http://www.deq.state.ms.us/MDEQ.nsf/0/3A2360A23FD99E948625734E00585DCF/$file/WQS_std_adpt_aug07.pdf?OpenElement
http://www.deq.state.ms.us/MDEQ.nsf/0/3A2360A23FD99E948625734E00585DCF/$file/WQS_std_adpt_aug07.pdf?OpenElement
http://www.deq.state.ms.us/MDEQ.nsf/0/3A2360A23FD99E948625734E00585DCF/$file/WQS_std_adpt_aug07.pdf?OpenElement
http://www.deq.state.ms.us/MDEQ.nsf/0/3A2360A23FD99E948625734E00585DCF/$file/WQS_std_adpt_aug07.pdf?OpenElement
http://www.deq.state.ms.us/MDEQ.nsf/0/3A2360A23FD99E948625734E00585DCF/$file/WQS_std_adpt_aug07.pdf?OpenElement
http://www.deq.state.ms.us/MDEQ.nsf/0/3A2360A23FD99E948625734E00585DCF/$file/WQS_std_adpt_aug07.pdf?OpenElement
http://www.deq.state.ms.us/MDEQ.nsf/0/3097FA463544FF61862576C50049F68A/$file/WPC-1+Antidegradation+Implementation+Methodology.pdf?OpenElement
http://www.sos.mo.gov/adrules/csr/current/10csr/10c20-7.pdfhttp:/www.sos.mo.gov/adrules/csr/current/10csr/10c20-7.pdf
http://www.sos.mo.gov/adrules/csr/current/10csr/10c20-7.pdfhttp:/www.sos.mo.gov/adrules/csr/current/10csr/10c20-7.pdf
http://www.sos.mo.gov/adrules/csr/current/10csr/10c20-7.pdfhttp:/www.sos.mo.gov/adrules/csr/current/10csr/10c20-7.pdf
http://www.dnr.mo.gov/env/wpp/docs/aip-cwc-appr-050708.pdf
http://data.opi.mt.gov/bills/mca/75/5/75-5-303.htm
http://data.opi.mt.gov/bills/mca/75/5/75-5-303.htm
http://data.opi.mt.gov/bills/mca/75/5/75-5-303.htm
http://data.opi.mt.gov/bills/mca/75/5/75-5-303.htm
http://data.opi.mt.gov/bills/mca/75/5/75-5-303.htm
http://www.deq.mt.gov/dir/Legal/Chapters/CH30-07.pdf
http://www.deq.mt.gov/dir/Legal/Chapters/CH30-07.pdf
http://www.deq.state.ne.us/RuleAndR.nsf/23e5e39594c064ee852564ae004fa010/9f07eae313ae56d686256888005bc61e/$FILE/wqs03.pdf
http://www.deq.state.ne.us/RuleAndR.nsf/23e5e39594c064ee852564ae004fa010/9f07eae313ae56d686256888005bc61e/$FILE/wqs03.pdf
http://www.deq.state.ne.us/RuleAndR.nsf/23e5e39594c064ee852564ae004fa010/9f07eae313ae56d686256888005bc61e/$FILE/wqs03.pdf
http://www.deq.state.ne.us/RuleAndR.nsf/23e5e39594c064ee852564ae004fa010/9f07eae313ae56d686256888005bc61e/$FILE/wqs03.pdf
http://www.leg.state.nv.us/nrs/NRS-445A.html#NRS445ASec565
http://des.nh.gov/organization/commissioner/legal/rules/documents/env-wq1700.pdf
http://des.nh.gov/organization/commissioner/legal/rules/documents/env-wq1700.pdf
http://des.nh.gov/organization/commissioner/pip/publications/wd/documents/wd-08-20a.pdf
http://des.nh.gov/organization/commissioner/pip/publications/wd/documents/wd-08-20a.pdf
http://des.nh.gov/organization/commissioner/pip/publications/wd/documents/wd-08-20a.pdf
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New Jersey 

NJAC 7:9B-
1.5(d) 
Antidegradation 

Jan. 4, 
2010 

March 30, 
2010 

Y 
 

originally 
approved 
in 1985 

More Info 
 

Category 1 
Implementation 

 

   

New Mexico NMAC 20.6.4.8 Aug. 1, 
2007 

   Implementation in 
CPP 

Dec. 14, 
2004 

   

New York 

Policy Memo 

Sept. 9, 
1985 

Sept. 11, 
1985 Y Sept. 26, 

1985 Implementation 

Sept. 9, 
1985 

Sept. 11, 
1985 

 
Feb 26, 
1998 

Y 
 
 

Y 
 

Sept. 26, 
1985 
 
Oct. 6, 
2000 

North Carolina NCAC 
15A.02B.0201 

Oct. 1, 
1996 

   Not Found     

North Dakota 
NDAC Chapter 
33-16-02.1 
Purpose 

June 1, 
2001 

   
Not Found  

   

Ohio OAC 3745-1-05 Dec. 15, 
2009 4/13/03 Y 6/27/03 Guide to Ohio 

EPAs Antideg 

July 1, 
2003 

   

Oklahoma 
OAC 785:45-3-1 
and -2 
Antidegradation 

Nov 14, 
2006 

   Implementation 
Plan 

Nov 14, 
2006 

   

Oregon 
OAR 340-041-
0004 

March 2, 
2004 

   Internal 
Management 

Directive 

March 
2001 

   

http://www.nj.gov/dep/rules/rules/njac7_9b.pdf
http://www.nj.gov/dep/rules/rules/njac7_9b.pdf
http://www.nj.gov/dep/rules/rules/njac7_9b.pdf
http://www.state.nj.us/dep/wms/bwqsa/antidegradation.htm
http://www.state.nj.us/dep/wms/bwqsa/c1waters.htm
http://www.state.nj.us/dep/wms/bwqsa/c1waters.htm
http://www.nmcpr.state.nm.us/nmac/parts/title20/20.006.0004.htm
http://www.nmenv.state.nm.us/swqb/cpp/2004cpp.pdf
http://www.nmenv.state.nm.us/swqb/cpp/2004cpp.pdf
http://www.dec.ny.gov/docs/water_pdf/togs139.pdfhttp:/www.dec.ny.gov/docs/water_pdf/togs139.pdf
http://www.dec.ny.gov/docs/water_pdf/togs139.pdf
http://ncrules.state.nc.us/ncac/title%2015a%20-%20environment%20and%20natural%20resources/chapter%2002%20-%20environmental%20management/subchapter%20b/15a%20ncac%2002b%20.0201.html
http://ncrules.state.nc.us/ncac/title%2015a%20-%20environment%20and%20natural%20resources/chapter%2002%20-%20environmental%20management/subchapter%20b/15a%20ncac%2002b%20.0201.html
http://www.legis.nd.gov/information/acdata/pdf/33-16-02.1.pdf
http://www.legis.nd.gov/information/acdata/pdf/33-16-02.1.pdf
http://www.legis.nd.gov/information/acdata/pdf/33-16-02.1.pdf
http://www.epa.ohio.gov/portals/35/rules/final_1-05_dec09.pdf
http://www.epa.ohio.gov/dsw/rules/antidegguide_2003.aspx
http://www.epa.ohio.gov/dsw/rules/antidegguide_2003.aspx
http://www.oar.state.ok.us/oar/codedoc02.nsf/frmMain?OpenFrameSet&Frame=Main&Src=_75tnm2shfcdnm8pb4dthj0chedppmcbq8dtmmak31ctijujrgcln50ob7ckj42tbkdt374obdcli00_
http://www.oar.state.ok.us/oar/codedoc02.nsf/frmMain?OpenFrameSet&Frame=Main&Src=_75tnm2shfcdnm8pb4dthj0chedppmcbq8dtmmak31ctijujrgcln50ob7ckj42tbkdt374obdcli00_
http://www.oar.state.ok.us/oar/codedoc02.nsf/frmMain?OpenFrameSet&Frame=Main&Src=_75tnm2shfcdnm8pb4dthj0chedppmcbq8dtmmak31ctijujrgcln50ob7ckj42tbkdt374obdcli00_
http://www.deq.state.ok.us/mainlinks/eqbinfo/2009/209_690_App_A_for_Board.pdf
http://www.deq.state.ok.us/mainlinks/eqbinfo/2009/209_690_App_A_for_Board.pdf
http://arcweb.sos.state.or.us/rules/OARs_300/OAR_340/340_041.html
http://arcweb.sos.state.or.us/rules/OARs_300/OAR_340/340_041.html
http://www.deq.state.or.us/wq/pubs/imds/antideg.pdf
http://www.deq.state.or.us/wq/pubs/imds/antideg.pdf
http://www.deq.state.or.us/wq/pubs/imds/antideg.pdf
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Pennsylvania 

PC 25.93.4a 
Antidegradation 

July 17, 
1999 

 

Y 

March 17, 
2000 
except 
Section 
93.4b. 
Full 
approval 
Mar. 7, 
2007 

Implementation 
Plan 

Nov. 29, 
2003 

 

Y Mar. 7, 
2007 

Puerto Rico 

40CFR131.42 
(Impl. Proc.) 
 
PRWQSR 
(Policy) 

Dec. 12, 
2007 

 
March 28, 

2003 

N/A 
 
 

March 28, 
2003 

N/A 
 
 

Yes 
 

Jan. 11, 
2008 
 
June 26, 
2003 

40CFR131.42 

July 1, 
2009 

   

Rhode Island 
EVM 112-88.97-
1 Rule 18 

Jan. 4, 
2007 

   EVM 112-88.97-1 
Rule 18 

(Appendix C) 

Dec. 2009 
   

South Carolina 

R.61-68 Section 
D. 
Antidegradation 
Rules 

April 25, 
2008 

   

Implementation July 1998 

   

South Dakota 

ARSD 
74:51:01:34 
through 
74:51:01:39 

July 20, 
1997 

   

Implementation 

Oct. 1998 
 

   

Tennessee TCA 1200-4-
3.06 

Oct. 24, 
3006 

July 20, 
2007 

Y March 
27,2008 

Implementation in 
rule 

Oct 24, 
2006 

July 20, 
2007 

Y March 
27,2008 

Texas 30 TAC 307.5 Aug. 17, 
2000 

   Implementation Jan 2003    

Utah 
R317-2-3 March 1, 

2010 

   Implementation in 
rule 

More info 

March 1, 
2010 

March 22, 
2010 Y/N April 26, 

2010 

http://www.pacode.com/secure/data/025/chapter93/s93.4a.html
http://www.pacode.com/secure/data/025/chapter93/s93.4a.html
http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-47704/391-0300-002.pdf
http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-47704/391-0300-002.pdf
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi
http://www.dem.ri.gov/pubs/regs/regs/water/h20q09a.pdf
http://www.dem.ri.gov/pubs/regs/regs/water/h20q09a.pdf
http://www.dem.ri.gov/pubs/regs/regs/water/h20q09a.pdf
http://www.dem.ri.gov/pubs/regs/regs/water/h20q09a.pdf
http://www.dem.ri.gov/pubs/regs/regs/water/h20q09a.pdf
http://www.scdhec.gov/environment/water/regs/r61-68.doc
http://www.scdhec.gov/environment/water/regs/r61-68.doc
http://www.scdhec.gov/environment/water/regs/r61-68.doc
http://www.scdhec.gov/environment/water/regs/r61-68.doc
http://www.scdhec.gov/environment/water/docs/antideg.pdf
http://legis.state.sd.us/rules/DisplayRule.aspx?Rule=74:51:01
http://legis.state.sd.us/rules/DisplayRule.aspx?Rule=74:51:01
http://legis.state.sd.us/rules/DisplayRule.aspx?Rule=74:51:01
http://legis.state.sd.us/rules/DisplayRule.aspx?Rule=74:51:01
http://www.epa.gov/waterscience/standards/wqslibrary/sd/sd_8_anti.pdf
http://www.state.tn.us/sos/rules/1200/1200-04/1200-04-03.pdf
http://www.state.tn.us/sos/rules/1200/1200-04/1200-04-03.pdf
http://tn.gov/sos/rules/1200/1200-04/1200-04-03.pdf
http://tn.gov/sos/rules/1200/1200-04/1200-04-03.pdf
http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=30&pt=1&ch=307&rl=5
http://www.tceq.state.tx.us/files/rg-194.pdf_4444451.pdf
http://www.rules.utah.gov/publicat/code/r317/r317-002.htm#T5
http://www.rules.utah.gov/publicat/code/r317/r317-002.htm#T5
http://www.rules.utah.gov/publicat/code/r317/r317-002.htm#T5
http://www.waterquality.utah.gov/WQS/AntiDeg.htm
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Vermont 
Vt. Code R 12-
004-052 Section 
1-03 

Jan. 1, 
2008 

   Implementation in 
progress 

Apr. 2010 
   

Virginia 
9VAC25-260-30 Feb. 1, 

2010  Y  
Implementation in 

rule 
More info 

Feb 1, 
2010 

   

Virgin Islands VIWQSR 
Sec.186-7 

October 
8, 2004 

April 7, 
2005 

Y 
 

May 26, 
2005 none     

Washington 
WAC 173-201A 
Part III 
Antidegradation 

Nov. 20 
2006  Y May 2, 

2007 

Tier 2 
Implementation 

More info 

July 18, 
2005 NA   

West Virginia 
47-2-4 
Antidegradation 
Policy 

2008 
 

Y  Title 60 Series 5 2008 
   

Wisconsin NR 207.03 Apr. 2010 1988 Y 1988(?) More info 2010 1988(?) Y 1988 

Wyoming Chapter 1 
Section 8 

Apr. 25, 
2007 

 Y Jan. 25, 
2002 Implementation Feb. 2007    

 

http://www.nrb.state.vt.us/wrp/publications/wqs.pdf
http://www.nrb.state.vt.us/wrp/publications/wqs.pdf
http://www.nrb.state.vt.us/wrp/publications/wqs.pdf
http://www.vtwaterquality.org/htm/wq_antidegradation.htm
http://www.vtwaterquality.org/htm/wq_antidegradation.htm
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-260-30
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-260-30http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-260-30
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-260-30http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-260-30
http://www.deq.state.va.us/waterguidance/pdf/092011.pdf
http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A
http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A
http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A
http://www.ecy.wa.gov/programs/wq/swqs/antideg-tier2-guidance.pdf
http://www.ecy.wa.gov/programs/wq/swqs/antideg-tier2-guidance.pdf
http://www.ecy.wa.gov/pubs/wac173201a.pdf
http://apps.sos.wv.gov/csrdocs/worddocs/47-02.doc
http://apps.sos.wv.gov/csrdocs/worddocs/47-02.doc
http://apps.sos.wv.gov/csrdocs/worddocs/47-02.doc
http://apps.sos.wv.gov/csrdocs/worddocs/60-05.doc
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&d=code&jd=top
http://dnr.wi.gov/org/water/wm/wqs/antideg.htm
http://soswy.state.wy.us/rules/RULES/6547.pdf
http://soswy.state.wy.us/rules/RULES/6547.pdf
http://deq.state.wy.us/wqd/watershed/surfacestandards/Downloads/Standards/Policies_Final_Ag_rev.pdf


Classification of Water: A Description of Tiers 1-3 

Per the Clean Water Act, Alaska’s water quality antidegradation policy1 creates three classifications, or 

“tiers,” of waters.2  

Tier 1 waters are waters for which not all water quality criteria are met. This can be due to naturally 

occurring constituents in the water, or can be due to pollutants introduced by humans. 

Example of a naturally-occurring Tier 1 water: Red Dog Creek runs through an area that contains natural 

ore bodies, resulting in naturally (pre-mining) high concentrations of cadmium, lead, zinc, aluminum, 

and other metals in the creek.  

Example of a human-caused Tier 1 water: The Chester Creek watershed in the urban area of Anchorage 

is impaired by fecal coliform bacteria. Human activities in the area, such as dog walking and bird 

feeding, contribute to this pollution.  

Permitting in a Tier 1 water: The Tier 1 permitting process is largely the same process as for Tier 2 

(below) because water quality criteria are normally met for some constituents. 

Tier 2 waters are “high-quality waters,” which include the vast majority of waters in Alaska. In these waters, 

all water quality criteria are met. 

Example of a Tier 2 water: Gastineau Channel near Juneau is an example of a high quality water into 

which discharge from the Juneau-Douglas Wastewater Treatment Plant is permitted. 

Permitting in a Tier 2 water: For a Tier 2 water, the water quality must be maintained or protected 

unless DEC authorizes a reduction in water quality following prescribed and rigorous permitting 

methods.  In the permit, DEC must conclude and demonstrate that: 

 Allowing the lowering of water quality is necessary to accommodate important economic or 

social development, 

 Water quality criteria will not be violated, except in an authorized mixing zone, 

 Existing uses of the water will be fully protected (under the Clean Water Act, these uses 

include drinking water, swimming, and aquatic life, e.g.) 

 Effective and reasonable treatment methods will be used, and 

 Statutory and regulatory requirements are met. 

Tier 3 waters are waters found by a State process to be of exceptional significance or unique. 

Example of a Tier 3 water: There are no Tier 3 waters in the State of Alaska. In California, one of two 
Tier 3 waters is Mono Lake. Mono Lake is 2-3 times saltier than the ocean and is an alkaline lake 
with a pH of 10 (designated for its uniqueness rather than water purity). 
 
Permitting in a Tier 3 water: The quality of water in a Tier 3 water must be maintained and protected. 
Discharges that add any additional pollutants to a water can only be temporary or limited; for 
example, runoff from a construction project. 

                                                           
1 For more on Alaska’s Antidegradation Policy, visit: http://dec.alaska.gov/water/wqsar/Antidegradation/index.html.  
2 18 AAC 70.015 

http://dec.alaska.gov/water/wqsar/Antidegradation/index.html


Movement between Tiers of Water 
It is important to note that Tiers 1 and 2 are based strictly on science-driven water quality parameters, while 
Tier 3 is a designation independent of the process for Tier 1 and 2, and allows for consideration of social 
values, e.g. Thus, a Tier 1 (polluted or impaired) water could be designated as a Tier 3 water.  
 
Under the Clean Water Act, each state is required to provide a comprehensive integrated report of water 
quality to the EPA. The report documents a comprehensive evaluation of the status and health of each 
water body in the State of Alaska and describes state programs for maintaining or improving the quality of 
Alaska’s waters.  
 
In addition, this report describes the process for evaluating whether waterbodies attain water quality 
standards (Tier 2) or are impaired (polluted or Tier 1). The reporting process includes classifying each 
waterbody depending on its health; determining which waterbodies need further action; scheduling when 
each impaired water body will be addressed; involving the public in determining how water quality will be 
addressed; and determining how waterbodies are removed from the impaired water body list, thus returning 
them to Tier 2. EPA is ultimately responsible for the approval/disapproval of the Integrated Report which 
includes impaired water determinations (Tier 1), Total Maximum Daily Load (TMDL) development to 
mitigate impairment, and delisting determinations for waters that meet all water quality criteria (Tier 2).  
 

 

Water A quality meets 
or exceeds criteria

(Tier 2)

Water A is determined to be impaired 
by State and EPA because it fails to 

meet one or more state water quality 
criteria, due to naturally occuring or 

introduced pollutants;

Moves from Tier 2 to Tier 1

Water A has a Total Maximum Daily 
Load (TMDL) assigned to address 

pollution issues 

(Still Tier 1) 

Based on improvements made under 
the TMDL, DEC petitions EPA (delisting 

determination) to move Water A to 
Tier 2

EPA concurs that Water A meets state 
water quality criteria. 

Moved to Tier 2 

Note that this is a very simplified  

version of the process 
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