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You asked about laws governing ethics compliance and trainingfor consultants and independent

contractors. Specjflcally, you wished to know ifconsultants and contractors are consideredpublic

employees and subject to state ethics laws or if they are subject to ethics compliance through

thfferent laws. You askedfor examplesfrom 25 state governmentalbodies.

State ethics laws seek to prevent conflict between private interests and public duties, foster integrity in public service, and

promote the public’s trust and confidence in that service by placing restrictions on what state employees and officials may do

— oñthejob,äfter hàurs, and after leaving public service. Typically, ethics laws include p?oisiôns for activitiès rélaféd to cobflict

of interests, gifts, use of confidential information, financial disclosure, and post-employment. Most states have an ethics

commission or board that administers and enforces state ethics laws. 1 The commissions may have jurisdiction over public

officials and employees from more than one branch of government—for example, legislators, legislative employees, executive

branch officials, state employees, candidates, judicial officials, local officials, lobbyists, and contractors. Thus, not all provisions

of an ethics law may necessarily apply to all public officers and employees, and some apply primarily to the interaction of

private individuals and entities with public officers. In addition to a States Ethics Act, some states also require each state

department to develop a code of conduct for employees. For example, state procurement offices often include codes of

conduct in contracts with vendors.

Each state’s law defines terms such as public employee, state employee, public officer, and public official to indicate who is

covered under the various ethics provisions. For example, most states require some form of personal financial disclosure for

public officers, including candidates, elected public officials, and certain appointed public officers, but generally not for most

public or state employees.

With regard to consultants and independent contractors, we researched ethics laws and advisory opinions from 25 states,

spoke with ethics staff from numerous states, and requested relevant information from the National Conference of State

Legislatures (NCSL).2 For the purposes of this report, we focus primarily on whether contractors and consultants are subject

to state ethics laws governing public employees and officials. However, we also include examples from states that have

enacted ethics codes specifically for contractors or vendors. For example, in Georgia, contractors are not considered public

employees and are thus not subject to the State Ethics Act, but are subject to a Vendor Disclosure Law. In Pennsylvania,

contractors are not public employees but are subject to Contractor Integrity Provisions, which cite sections in the Public

Officials and Ethics Act.

‘States that do not have an ethics commission include Arizona, Idaho, New Mexico, North Dakota, South Dakota, Vermont, Virginia, and

Wyoniing.

‘As you know, state and local governments offer contracts for many goods and services. Most contracts are awarded through a process of

competitive bidding. Two common exceptions to competitive bidding are for professional services and sole sources. Competitive bidding is usually

not required for professional services that generally involve specialized expertise, use of professional judgment, or a high degree of creativity in the

performance of the contract.



Some states, such as Iowa, specifically exclude contractors in its definition of state employees. Other states—such as ç7

California, Hawaii, Idaho, Indiana, Louisiana, Massachusetts, and North Carolina—specifically include contractors or

consultants in definitions of state or public employees. Most of these states do not consider all contractors subject to ethics

laws, but only those contractors who are performing a governmental function, such as providing specialized expertise to help

define policies or draft laws. In other cases, whether a person is defined as an independent contractor or public employee

often depends upon the specific circumstances of the contract. For example, some states, such as Illinois and Nevada,

consider consultants or contractors who are under the direction of or subject to the control of a state official to be subject to

the state Ethics Act. In 17 of the 25 states, consultants and independent contractors are subject to the state ethics law in

some fashion.

In the following pages we describe ethics laws from each of the 25 states whose laws we reviewed and how they relate to

independent contractors and consultants (emphasis added).3 This, of course, is not a definitive account of all ethics laws that

may exist in these states that impact contractors or consultants. We also provide a summary of the information we found in

the attached table. When contractors and consultants are subject to state ethics law, we indicate whether they are subject to

conflict of interest provisions, gift restrictions, or financial disclosure provisions. We also indicate whether ethics training is

required for contractors.

Alabama

The Alabama Ethics Commission administers and enforces the state’s ethics law, which apply to the executive and legislative

branches of government, as well as to local government officials.4 The definition of public employee is as follows:

Any person employed at the state, county, or municipal level of government or their

instrumentalities, including governmental corporations and authorities, but excluding employees of

hospitals or other health care corporations including contract employees of those hospitals or other

health care corporations, who is paid in whole or in part from state, county or municipal funds. For

purposes of this chapter, a public employee does not include a person employed on a part-time

basis whose employment is limited to providing professional services other than lobbying, the

compensation for which constitutes less than 50 percent of the part-time employee’s income.5

According to Hugh Evans, General Counsel for the Alabama Ethics Commission, generally, a contractor or consultant who

works 40 hours a week for a single entity is considered a public employee.6 However, he noted that such determinations are

fact-specific and may vary depending on the circumstances. The Commission offers ethics training for all public employees.

However, ethics training is only mandatory for lobbyists, legislators, and public officials and public employees who are

required to file a statement of economic interests (Code of Ala. § 36-25-14). The Alabama Ethics Law prohibits public

employees from using an official position for personal gain or accepting gifts from lobbyists. Any person who enters a

The 25 states are Alabama, california, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Louisiana,

Massachusetts, Michigan, Nevada, New Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Washington, and West

virginia.

More information on the Alabama Ethics Commission and the Alabama Ethics Law can be accessed at

http://ethics.oiabama.gov/default2.aspx.

Code of Ala. § 36-25-1(26).

6 Mr. Evans can be reached at 334.242.3747.

7All elected public offices, candidates, members of the Alabama Ethics Committee, public employees whose base pay is at least $75,000

annually, and Fire chiefs, among others, are required to file a statement of economic interests.
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contract with the State of Alabama or any county or municipality in an amount exceeding $7,500 must report to the

commission the names of any adult child, parent, spouse, brother, or sister who is a public official or public employee (Code of

Ala. § 36-25-16).

California

The California Fair Political Practices Commission (FPPC) administers and enforces the Political Reform Act, which sets ethics

rules for state and local government officials, including rules regulating conflict of interest, gifts, and post-government

employment (Cal Gov Code Title 9). The FPPC also regulates campaign financing and spending and lobbyist registration and

reporting.8

The Political Reform Act defines agency official as any member, officer, employee or consultant of any state agency who as

“part of his official responsibilities participates in any administrative action in other than a purely clerical, secretarial or

ministerial capacity.”9 Similarly, legislative official means any employee or consultant of the Legislature whose duties are not

solely secretarial, clerical, or manual (Cal Gov Code § 82038). The FPPC has determined that these definitions do not include

every consultant retained by state agencies and the Legislature, but are instead limited “to those persons who participate in

governmental decisions, and who may be influenced improperly by the actions of lobbyists and their employers.”0

In Morrissey, Advisory Opinion No. 75-120, the FPPC faced the question of whether the term “consultant” refers only to an

employee of the State having that job title, or whether it also includes a person who provides consultation services to the

Legislature or a state agency under independent contract. The FPPC determined that a consultant who furnishes

information, advice, recommendation, or counsel to an agency or the Legislature, but who functions independently of the

agency and does not possess authority with respect to any government decisions, is not an agency official or a legislative

official.

Under the Political Reform Act all public agencies are required to adopt a conflict-of-interest code. The code must, among

other things, designate positions required to file Statements of Economic Interests and assign disclosure categories specifying

the types of interests to be reported. In September 2011, the FPPC adopted Form 805 for agencies to document filing

requirements for persons serving as consultants who make or participate in governmental decisions. We include a copy of

Form 805 as Attachment B.

California law requires state officials to complete an ethics training course within six months of hire and every two years

thereafter. The Office of the California Attorney General provides ethics training for state and local officials.

Connecticut

The Connecticut Office of State Ethics (Office) is charged with administering ethics laws and providing education, guidance and

advice to state employees, public officials, lobbyists, and legislators.1’ The Code of Ethics for Public Officials applies to public

officials and state employees (Conn. Gen. Stat. Title 1, Ch. 10). Just one provision of the Ethics Code applies to consultants or

independent contractors. This provision (Conn. Gen. Stat. § 1-86e) prohibits a consultanrs use of confidential information,

More information on the FPPc can be accessed at http://www.fppc.ca.gov/.

Cal Gov code § 82004.

Opinion Re: Morrissey, No. 75-120, August 3, 1976. We include the opinion as Attachment A.

More information on the Connecticut Office of State Ethics and state ethics laws can be accessed at

http://www.ct.gov/ethics/site/default.asp.

1’
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the acceptance of other state contracts which would impair his or her independent judgment, or the acceptance or giving of

anything of value that influences the consultant’s actions. We identified several advisory opinions, which we include as

Attachment C that provide interpretations of § 1-86e. For example, Advisory Opinion 1997-22 found that when consultants

or independent contractors are faced with decisions involving their or their families’ financial interest, they must notify the

contracting state agency to approve or disapprove of the action. Advisory Opinion 1999-14 notes that “the application of § 1-

86e to independent contractors and consultants is not intended to interfere with their business, but rather to prevent a

private entity from using state money to, for example, hire immediate family members without appropriate oversight.”

In Connecticut, ethics training is mandatory for public officials, which include state-wide elected officers, legislators, and

Governor’s appointees, among others (Conn. Gen. Stat. § 1-81c). The Office of State Ethics also offers in-person and online

ethics training for state employees, lobbyists, state contractors, and other interested groups. In addition, each state agency

has its own ethics policy which may be more restrictive than the Office of State Ethics. For example, the State Contracting

Standards Board requires state employees involved in procurement and certain prequalifled state contractors and

“substantial subcontractors” to take the ethics training course (Conn. Gen. Stat. § 4e-4[h][2j).

Delaware

The Delaware Public Integrity Commission administers and implements the State Employees’, Officers and Officials’ Code of

Conduct for the executive branch, financial disclosure laws for the executive, judicial, and legislative branches, and lobbyists’

registration and expense reporting laws (29 Del. C. § 58). According to the Commission’s Legal Counsel, Deborah Moreau, the

definition of state employee or state officer does not include independent contractors or consultants, and therefore they are

not subject to the ethics law (29 Del. C. § 58O4).’

Florida

The Florida Commission on Ethics administers the Code of Ethics for Public Officers and Employees, which applies to public

officers, employees, candidates, lobbyists, and others in Florida state and local government, with the exception ofjudges (Fla.

Stat. § 112.311, etseq.). The Commission on Ethics has issued several opinions on the status of consultants and contractors

under ethics laws. Generally, the commission has found that independent contractors are not salaried employees and,

therefore, are not considered pubflc employees or officers and are outside the purview of state ethics laws.13 The opinions

distinguish between an employee and independent contractor based on two main factors: whether the contractor has an

independent business or occupation, and whether the contractor is subject to the control of the employer as to manner or

detail of the performance of the contracted work. 14

Georgia

The Georgia Government Transparency and Campaign Finance Commission administers and enforces the Transparency and

Campaign Finance Act, which applies to the executive, legislative, and judicial branches of government (O.C.G.A. 21-5-let

seq.). According to Holly LaBerge, Executive Secretary, while contractors and consultants are not public employees and

“Ms. Moreau can be reached at 302.739.2399.

‘ We include advisory opinions, CEO 74-6, CEO 77-132, and CEO 14-05 as Attachment 0.

‘4The opinions cite Am. jur. 2d Independent contractors s. 1, 1968, which defines an independent contractor as “One who, in exercising an

independent employment, contracts to do certain work according to his own methods, without being subject to the control of his employer as to

manner or detail of performance of the contracted work.”
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subject to the ethics act, they are subject to the Vendor Disclosure Law, which is also administered by the Commission. A

vendor is any person who sells to or contracts with any state agency for the provision of any goods or services.’6 4

The vendor disclosure law requires the following:

Any vendor who, either directly or through another person, makes a gift or gifts to one or more

public employees exceeding in the aggregate $250.00 in value during any calendaryear shall file a

disclosure report with the commission in the form specified by the commission listing the amount

and date of receipt, the name and mailing address of any vendor making the gift, and the name,

address, and position of each public employee receiving such a gift.’6

Hawaii

The Hawaii State Ethics Commission administers the State Ethics Code (HRS § 84) and the Lobbyists Law (HRS § 97). The State

Ethics Code governs elected officers and public employees of the State. Under the Ethics Code, employee means

any nominated, appointed, or elected officer or employee of the State, including members of

boards,•commissions, and committees, and employees under contract to the State or of the

constitutional convention, but excluding legislators, delegates to the constitutional convention,

justices and judges.’7

The Ethics commission has interpreted this definition to mean that a state employee may be someone hired under contract to

the State; however, not all contractors or consultants are necessarily employees of the State. The Commission has addressed

this issue on a case-by-case basis. For example, in Advisory Opinion No. 89-2, the Ethics Commission determined that an

attorney who had contracted with a state board to review and revise its regulations was not an employee and therefore not

subject to the Ethics Code.’8 In its decision, the Commission considered the substance and terms of the contract as well as the

person’s actual working relationship with the agency. The Commission noted the attorney was engaged in a business, she

was required to provide her own facilities, supplies, and support staff, and the length of time of her contract was 40 hours

over a three-month period. All of these factors indicated the attorney was an independent contractor and not an employee.

Contractors ándcohsu1tatwho are cOnSidereJ to be employees are subject tO theEthics Code, which prohibits legislators -

and employees from accepting gifts that are intended to reward or influence the legislator or employee (HRS § 84-11). They

are also required to file a gifts disclosure statement each year under certain conditions (HRS § 84-11.5) and are subject to

conflict of interest rules (HRS § 84-14).

Hawaii requires mandatory ethics training for legislators, members of the board of education, trustees of the offices of

Hawaiian affairs, the governor, the lieutenant governor, and executive department heads and deputies, but not to any other

officer or employee of the State (HRS § 84-41).

‘ Ms. LaBerge note5 that other Georgia state agencies may have ethics rules regarding contractors and consultants. Ms. LaBerge can be

reached at 404.463.1980.

O.C.G.A. 45-1-6G. More information on the vendor disclosure law is available at http://ethics.ga.gov/fller-information/vendor-gift

disclosures?.

17 HRS § 84-3.

We include a copy of Opinion No. 89-2 as Attachment E.
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Idaho

While Idahodoes not have an independent ethics commission or board, the Office of the Attorney General provides external

oversight on ethics issues. Three primary statutes govern ethics in Idaho government: the Bribery and Corrupt Influence Act

(Idaho Code § 18-1351, et seq.), the Prohibition against Contracts with Officers Act, and the Ethics in Government Act (Idaho

Code § 59-7). The Bribery and Corrupt Influence Act regulates the conduct of public servants in potential problem areas,

including conflicts of interest and nepotism. Unless otherwise stated, the Bribery Act applies to all public servants, defined as

follows:

any officer or employee of government, including legislators and judges, and any person

participating as juror, advisor, consultant or otherwise, in performing a governmental function,

but the term does not include witnesses.19

The Ethics in Government Act applies to all public officials. An employed public official is defined as follows:

any person holding public office of a government entity by virtue of employment, or a person

employed by a governmental entity on a consultative basis.2°

As is the case in California, consultants who perform a governmental function are subject to Idaho’s ethics laws.

Illinois

The Illinois State Officials and Ethics Act applies to the executive and legislative branches of government (5 ILSC 430/1, et

seq.).2’ The Illinois Executive Ethics Commission enforces the Ethics Act for all employees of the Executive Branch of state

government. The Office of the Legislative Inspector General enforces the Ethics Act for members of the General Assembly

and state employees who are employed by a legislative member, the Senate Operations Committee, or the Joint Committee

on Legislative Support Services.

Under the Ethics Act, an employee means

any person employed full-time, part-time, or pursuant to a contract and whose employment

duties are subject to the direction and control of an employer with regard to the material details

of how the work is to be performed or (ii) any appointed or elected commissioner, trustee,

director, or board member of a board of a State agency, including any retirement system or

investment board subject to the Illinois Pension Code or (iii) any other appointee.22

Similar to practices of other states, the consultant’s or contractor’s status as an employee or independent contractor depends

on the working relationship with the state agency. The Ethics Act prohibits State employees, legislators and officers from

soliciting or accepting gifts, with certain exceptions (5 ILCS 430/10), and from engaging in prohibited political activities during

‘ Idaho code § 59-7.

° Idaho code § 59-703(1O)(d).

21 Illinois State Officials and Employees Ethics Act can be accessed at

5 ILcS 430/1-5.
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working hours (5 ILCS 430/5-15). All State of Illinois employees, including full-time, part-time, and contracted employees and

appointees are required to complete annual ethics trainings (5 ILCS 430/510).23

Indiana

The Indiana Office of Inspector General investigates criminal and ethics violations by state employees, writes the Indiana Code

of Ethics, staffs the State Ethics Commission, and educates and advises state workers on the Code of Ethics (42 IAC 1-5-1, et

seq.). In addition to state officers and employees, the Indiana Code of Ethics applies to contractors and consultants. For

purposes of the Ethics Act, an employee means

an individual who is employed by an agency on a full-time, a part-time, a temporary, an

intermittent, or an hourly basis. The term includes an individual who contracts with an agency for

personal services.24

Under the section of the Ethics Code providing for ethics training, contractors are specifically included as follows:

All state officers, employees, and special state appointees shall be properly trained in the code of

thicsas described in this article. All persons who have a business relationship with a state agency -

are obligated to abide by the code of ethics.25

All contractors and consultants are required to take the Contractor and Executive Branch Lobbyist Ethics Training course.25

The Indiana Ethics Code, with certain exceptions, prohibits state employees from accepting or soliciting gifts, divulging

confidential information, and engaging in bribery and conflict of interest activities, and also restricts certain post-employment

activities.

Iowa

The Iowa Government Ethics and Lobbying Act governs the executive and legislative branches of government (Iowa Code §

68B). The Iowa Ethics and Campaign Disclosure Board administers the Ethics Act for executive branch officials, employees,

candidates for statewide office, and executive branch lobbyists. The conduct of members and persons connected wih

General Assembly is regulated by the standing Ethics Committees in each house, which in addition to the Ethics Act have

adopted their own ethics rules.

Iowa law specifically excludes contractors from the definition of state employee as follows:

A person who is not an official and isa paid employee of the state of Iowa and does not include an

independent contractor, an employee of the judicial branch who is not an employee of the office of

attorney general, an employee of the general assembly, an employee of a political subdivision of

More information on Illinois ethics training can be accessed at https://www2.iIIinois.gov/eec/Pages/faq.aspx.

IC 4-2-6-1(91. Indiana legislators are governed by the Indiana Code of Legislative Ethics, which is enforced by the House ethics committee

and Senate ethics committees (IC 2-2.1-3, IC 2-7-2, and IC 35-44).

42 IAC 1-4-1(a). The Indiana Department of Administration provides a step-by-step registration process for vendors and contractors that do

business with the State. Step 3 of this process is a review of the Ethics Code, which prohibits certain actions for “state employees and contractors.”

More information can be accessed at http://www.in.gov/idoa/2355.htm.

The Indiana Contractor and Executive Branch Lobbyist Training course can be accessed at http://www.in.gov/ig/2689.htm.
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the state, or an employee of any agricultural commodity promotional board, if the board is subject

to a producer referendum.27

Local employee means a person employed by a political subdivision of this state and does not include an independent

contractor (Iowa Code § 688.2[14]). Legislative employee means “a permanent full-time employee of the general assembly

but does not include members of the general assembly” (Iowa Code § 68B.2[12]). Public employees mean state employees,

legislative employees, and local employees (Iowa Code § 68B.2[20}). As specifically stated, independent contractor or

consultants are not subject to the Iowa Ethics Act.

Louisiana

The Louisiana Ethics Administration Program administers the Code of Governmental Ethics for all state and local public

employees, appointed members of boards and commissions, and elected officials other than judges (La R.S. 42:1101 et seq.)

The Ethics Code defines a public employee as follows:

Anyone, whether compensated or not, who is (a) an officer or official of a governmental entity

who is not filling an elective office; (b) appointed by an elected official to a position to serve the

government-or government agency, when the elected official was acting in his official capacity; (c)

engaged in the performance of a governmental function; or (d) is under the supervision or

authority of an elected official or another governmental employee.28

In Opinion No. 93-266, the Commission on Ethics was faced with the question of whether an attorney who provided legal

services to a public entity under a contract was a public employee and subject to the Code of Governmental Ethics. The

attorney contended that he was an independent contractor and subject only to the Rule of Professional Conduct for

attorneys. The Commission, citing two judicial decisions on this issue, determined the attorney was a public employee and

subject to the ethics code because

1) Private practicing attorneys who accept compensation for rendering legal services to

governmental entities are engaged in the performance of a governmental function and,
-. -

- acèordirgly, bcdme public employees as that term is defined at Section 1102(18) of the -

Code and,

2) That such attorneys are subject not only to the Rules of Professional Conduct but, also, to

the prohibitions contained in part two of the Code of Governmental Ethics.29

Specifically, the attorney and members and employees of his law firm were prohibited from accepting compensation for

services from entities that have a business, contractual, or financial interest in the public entity for which he is under contract

(La R.S. 42:1111C[2][d]). The ethics code prohibits public employees from accepting gifts, with certain exceptions, and

subjects public employees to conflict of interest laws and certain post-employment restrictions.

27 Iowa code § 68B.2(25).

28 La R.S. 42:1102.

29 include EC Opinion 93-266 as Attachment F. The two decisions are Midboe v. Commission on Ethics for Public Employees, 646 So. 2d 351

(Louisiana 1994); and Louisiana Insurance Guaranty Association v. commission on Ethics for Public Employees, 656 So. 2d 670 (Louisiana 1995).
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Public servant includes public employees and elected officials. Beginning January 1, 2012, each public servant shall receive a

minimum of one hour of education and training on the Code of Ethics during each year of his or her public employment or

term of office (La. R.S. 42:1170).

Massachusetts

The State Ethics Commission is a non-partisan, independent state agency, which oversees the administration and

enforcement of the conflict of interest (ALM GL ch. 268A) and financial disclosure (ALM GL ch. 268B) laws.3° The conflict of

interest law sets standards of conduct for all state, county, and municipal employees and officials. The financial disclosure

law requires public officials, political candidates, and state county officials in designated policy-making positions to file an

annual statement of their financial interests and private business associations. In 2009, lawmakers established mandatory

conflict of interest education and training requirements for all public employees. Specifically, each year all public employees

must receive, and acknowledge in writing, a copy of the summary of the law. Every two years, all public employees must

complete a conflict of interest online training program.

With respect to the conflict of interest law, the definitions of state, county and municipal employees are very broad. The

definitions are not limited to paid full-time public employees, but apply to persons who are paid or unpaid, volunteers, part-

time employees, seasonal employees, “special employees” and individuals working under a contract.31 For example, the

definition of state employee is as follows:

a person performing services for or holding an office, position, employment, or membership in a

state agency, whether by election, appointment, contract of hire or engagement, whether serving

with or without compensation, on a full, regular, part-time, intermittent or consultant basis,

including members of the general court and executive council.

Not all contractors or consultants are subject to conflict of interest laws or the required training. For example, the employees

of a firm that delivers art supplies to school departments are not public employees, and are not subject to the mandatory

education and training requirements. Neither are the employees of a bank that provides financial services to various

municipalities. However, if a public agency expressly or impliedly contracts for the personal services of a particular individual

employed by a private firm, then the particular employee may be considered a public employee for purposes of the conflict of

interest law.- For example, ita public agency hires a real estate consulting firm to provide development services, and the

contract specifies that a particular partner will provide those services, then the partner is a public employee. By contrast, if a

school department contracts with a school bus company to drive its students and the company can assign any of its drivers to

do that work, the drivers are not public employees for conflict of interest law purposes. In short, employees of consulting

firms who provide specialized services, such as legal, design, or architectural services, are more likely to be considered public

employees than are employees of firms that provide goods or non-specialized services agencies.32

Because consultants may be considered state employees, the Massachusetts Ethics Commission issued Advisory Opinion 06-

01, which explains how the conflict of interest law applies to consultants and attorneys who personally perform services for

state, county, and municipal government.33 According to the advisory opinion, a consultant who becomes a public employee

Massachusetts ethics laws can be accessed at http://wwv’.mass.gov/ethics/Iaws-and-regu!ations-/.

‘ “Special” public employees Include those who hold positions for which no compensation is provided and whom the relevant public entity

has classified as special employees because their positions allow them to hold other jobs during normal working hours or because they work a

limited number of hours for the public entity. Special public employees are subject to certain less restrictive prohibitions.

More information on vendors and contractors can be accessed at http://www.mass.gov/ethics/educotion-and-training-resources/faqs.html.

We include the advisory opinion as Attachment G.
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is subject to all of the restrictions of the conflict of interest law concerning bribes, gifts and gratuities, self-dealing and

nepotism, standards of conduct, and certain post-employment restrictions. A partner of such a public employee may also be

subject to restrictions.34

We also include as Attachment H, a 1982 ethics opinion, EC-COl-82-153, that addresses the status of an attorney employed

part-time as a consultant by a legislative House committee. The consultant wished to also represent a private organization

by drafting enabling legislation and providing advice during the legislative session. The opinion found that as a part-time

employee he was considered a “special” state employee and therefore, subject to certain less restrictive prohibitions under

the law (ALM GL cli. 268A § 4). Nonetheless, the consultant was advised to, among other things, refrain from representing

the organization or other private clients in any proceedings which involve parties with whom he dealt in his official legislative

capacity.

Michigan

The Michigan State Board of Ethics administers the State Ethics Act for executive branch employees and public officers only

(MCL § 15.341, et seq.). According to staff at the State Board of Ethics, the law applies to classified and non-classified

employees and does not include independent contractors or consultants.35

Nevada -

In Nevada, public officers and public employees are governed by a Code of Ethical Standards that is intended to prevent abuse

of public office by prohibiting situations in which conflicts of interest may arise (NRS 281A). The Nevada Commission on Ethics

administers the Ethics Code for executive and legislative branch employees and officials. Among other things, the Code of

Ethical Standards prohibits public officers and employees from accepting gifts, contracting with government entities,

accepting private compensation for public duties, using confidential information for personal gain, and engaging in self-

dealing (NRS 281A.400).

A public officer means a person who is elected or appointed to a position established by the Nevada Constitution or state or

local laws and who exercises discretion over the formulation of public policy, the expenditure of public funds, and the

administration of laws and rules (NRS 281A.160). A public employee means a person who performs duties under the direction

of a public officer for compensation paid by the State or a political subdivision (NRS 281A.150).

Depending on the terms of the contract, a consultant or contractor could be considered a public employee and subject to

state ethics laws. Such a determination is made by the Commission on a case by case basis. The main issue is whether the

consultant is working under the direction of a public officer. For example, in Advisory Opinion No. 12-42C, the Commission

determined a principal of a local school district who was employed under a contract was not a public employee but an

independent contractor and therefore the Commission did not have jurisdiction. The Commission found the principal did not

perform his public duties under the direction or control of any person. Rather his duties were controlled by the terms of his

contract and he undertook those responsibilities independent of any supervision or direction.35

These restrictions do not apply to the consultant’s employees or associates with whom he is not in partnership.

35The Michigan State Board of Ethics can be reached at 517.373.3644.

We include Advisory Opinion No. 12-42c as Attachment I.
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New Jersey

The Newiersey Conflicts of Interest Law governs the conduct of all officers and employees in the executive and legislative

branches of state government, including compensated and uncompensated, part-time and full-time, classified and

unclassified personnel (N.J. Stat. 52:13D-12). The New Jersey State Ethics Commission administers and enforces the Conflict

of Interest Law for the executive branch while the Joint Legislative Committee on Ethical Standards administers and enforces

for the legislative branch. Ethics training is mandatory for state employees and special state officers.

According to the Ethics Commission, the Conflicts Law does not directly govern the conduct of independent contractors hired

by the state.37 However, independent contractors may be governed by Executive Order (EO) No. 189, which requires state

agencies to adopt standards for persons providing goods and services to or performing contracts for the state. Among other

things, EO 189 requires individuals who seek to submit a bid or negotiate for a state contract to certify they have read the

Plain Language Guide to Ethical Business Conduct. Consistent with the Conflicts of Interest Law, the Guide to Ethical Business

prohibits independent contractors from

• Profiting from a conflict of interest on the part of State employee,

• Providing gifts to State employee,

-. Making illegal campaign contributions, and

• Profiting from confidential information. 38

Similar to other states, ethics codes adopted by specific State agencies may contain provisions applicable to independent

contractors hired by that agency.

New York

In 2011, the New York State Legislature passed comprehensive ethics legislation known as the Public Integrity Reform Act

(PIRA). The PIRA established an independent agency, the New York State Joint Commission on Public Ethics to oversee both

the Executive and Legislative Branches.39 Public Officers Law §73 governs business or professional activities by state officers

and, employees and Public Qificers Law §74 is the Code of Ethics. Legislative employee means any officer or employee of the

legislature, but does not include members of the legislature. State officer or employee means heads of state departments and

their deputies, officers and employees of statewide elected officials, officers and employees of state departments, boards,

bureaus, divisions, and commissions, and members or directors of public authorities. Consultants and independent

contractors are not considered employees and therefore are not covered under the ethics laws. However, consultants and

independent contractors may be covered under ethics policies developed by state agencies and under state procurement

rules.

‘ This topic is addressed in frequently asked questions at http://www.state.nJ.us/ethics/foqs/.

New Jersey Business Ethics Guide can be accessed at http://www.state.nj.us/treasury/purchase/ethicsguide.shtml.

More informetion on the New York State Joint Commission on Public Ethics can be accessed at http://www.jcope.ny.gov/.
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North Carolina

The North Carolina State Ethics Commission administers, investigates, and enforces the State Government Ethics Act (N.C.

Gen. Stat. § 138A).4° The State Government Ethics Act covers executive branch officials, legislators, legislative employees and

judicial branch officials. The Act contains three primary components: disclosure of financial interests, identifying and avoiding

conflicts of interest, and a gift ban. The Commission shares administrative responsibilities for the lobbying laws with the

Secretary of State (N.C. Gen. Stat. § 120C).

The definition of public servant includes, among others, “individuals under contract with the State” working for state officials

(N.C. Gen. Stat. § 138A-30[m]). Legislative employees means

Employees and officers of the General Assembly and consultants and counsel to committees of

either house of the General Assembly or of legislative commissions, who are paid by state funds,

but not including legislators, members of the Council of State, or pages.41

According to Kathy Edwards, Assistant Director/Compliance Officer, North Carolina State Ethics Commission, consultants are

subject to the Government Ethics Act.42 Legislative employees are subject to conflict of interest and gift provisions of the law,

but not-financial disclosure provisions. -

Public servants are required to attend ethics training within six months of the person’s election, appointment, or employment

and to attend a refresher course at least every two years thereafter. Every legislative employee is required to participate in an

ethics presentation within three months of employment, and a refresher ethics education presentation at least every two

years thereafter (N.C. Gen. Stat. § 138A-14).

Ohio Q
The Ohio Ethics Commission administers the Ohio Ethics Law, which governs all public officials and employees (ORC Ann. §

102 and ORC Ann. § 2921.42 and 2921.43). The Joint Legislative Ethics Commission oversees and administers the Ohio Ethics

law for members and employees of the General Assembly. The Ohio Ethics Law defines a public official or employee to

include a person who is electedor appointed to an office or is an employee of any public agency (ORC Ann. §. 102.01). In a

1975 Advisory Opinion, the Ethics Commission found that, generally, independent contractors of public agencies are not

included “in that class of persons described by the phrase ‘employed by’ as used in Section 102.04 of the Revised Code.” The

primary test for purposes of ethics legislation is whether the person employed is engaged in a distinct occupation or business

and the extent of control over the person by the employer.

However, restrictions in ORC Ann. § 2921.42 apply to any public official.43 The term public official is defined in ORC Ann. §

2921.01(A) as “any elected or appointed officer, or employee, or agent of the state or any political subdivision, whether in a

temporary or permanent capacity.” Because a consultant is not elected or appointed to an office or an employee of the state,

the consultant’s status rest on whether he or she is an agent of a public entity. In Advisory Opinion No. 92-001, the Ethics

40 More information on the North carolina Ethics commission can be accessed at http://test.etliicscomniission.nc.gov/index.htm.

N.C.G.S. § 120c-100(6) and N.c.G.S. § 138A-3(21).

Ms. Edwards can be reached at 919.715.2257.

ORC Ann. § 2921.42 prohibits public officials from using influence to secure contracts or the use of public funds for which the public official

or the public official’s family has an interest.
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Commission determined that person is an agent of a public entity for purposes of CRC Ann. § 2921.42 if all three of the

following apply:

1) The individual has the authority to enter into contracts with others and thus has the

authority to act on the public entity’s behalf and bind the public entity;

2) The public entity exercises the right of control over the individual; and

3) The individual’s contractually prescribed actions are directed toward the attainment of

any objective sought by the public entity.

Similarly, restrictions in CRC Ann. § 2921.43 prohibit public servants from accepting “any compensation” with certain

exceptions, while performing official duties as a public servant or from receiving a supplement to public compensation. CRC

Ann. § 2921.01(B) defines public seivantto mean

1) Any public official;

2) Any person performing ad hoc a governmental function, including, but not limited to, a

juror, member of a temporary commission, master, arbitrator, advisor, or consultant;

3) A person who is a candidate for public office, whether or not the person is elected or

-

- appointed to the office for which the person is a candidate.45

For purposes of CRC Ann. § 2921.43, the question is whether the consultant is performing an ad hoc governmental function.

In Advisory Cpinion No. 93-013, the Ethics Commission found that a consultant who was procuring and providing insurance

benefit plans for county employees was performing a governmental function and subject to CRC Ann. § 2921.43. Therefore,

the consultant was prohibited from receiving money from any party, other than from the public entity he served for

performing tasks and duties pursuant to his contract.

Oregon

The Cregon Government Ethics Commission administers the provisions of the Government Ethics Law (CRS § 244) and Lobby

Regulation Law (CR5 § 171.725
— § 171.785 and § 171.992)46 The Cregon Government Ethics Law applies to all elected and

appoii,ted offldal empfàesand iolunteers at all levels of state and local government in all three branches. For purposes of

the Government Ethics Law, public official means

Any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or

any of its political subdivisions or any other public body as defined in ORS 174.019 as an elected

official, appointed official, employee or agent, irrespective of whether the person is compensated

for the services.

The Commission adopted a regulation clarifying the use of “agent” in the definition of public official that reads as follows:

As defined in CR5 244.020(14), a public official includes anyone serving the State of Cregon or any

of its political subdivisions or any other public body in any one of the listed capacities, including as

an “agent.” An “agent” means any individual performing governmental functions. Governmental

We include Advisory Opinion No. 92-001 as Attachment J.

We include Advisory Opinion No. 93-013 as Attachment K.

More information on the Oregon Government ethics commission can be accessed at http://www.oregon.gov/OGEC/Pages/index.aspx.
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functions are services provided on behalf of the government as distinguished from services

provided to the government. This may include private contractors and volunteers, depending on

the circumstances. This term shall be interpreted to be consistent with Attorney General Opinion

No. 8214(1990).

We include Attorney General Opinion No. 8214 as Attachment L The Opinion found that within the definition of public

official, the phrase “officer, employee, agent or otherwise” is all-inclusive, exhibiting the Legislature’s intent that every person

“serving” the government is a “public official” regardless of the precise legal characterization of the person’s relationship with

the government. Further, the definition embodies the concept of government service. Thus, the substantive requirements

and prohibitions of the ethics law apply only to persons who are part of government. The Opinion concludes as follows:

[A] person does not become a “public official” subject to the ethics law merely by contracting to

provide services to the government under contract. Rather, only persons who are part of the

government as subject to ethics law. Thus, an individual who, pursuant to contract, performs

governmental functions or responsibilities on behalf of the government—e.g., a hearing officer—is

a “public official” subject to the ethics law. Similarly, where a corporation or other entity that is

essentially governmental (i.e., performs governmental functions on behalf of government)

contracts with a state agency, that entity’s officers, employees and agents are “public officials.”47

The Oregon Ethics Law prohibits public officials from using their position or office for financial gain and from using confidential

information (ORS 244.040). Under certain circumstances the aggregate value of gifts is also restricted. According to Tammy

Hedrick, Oregon Government Ethics Commission, ethics training is not statutorily required but voluntary.48

Pennsylvania

The Pennsylvania State Ethics Commission enforces the Public Officials and Ethics Act (65 Pa. C.S. § 11) and has additional

responsibilities under the Lobbying Disclosure Law and the Race Horse Development and Gaming Act.

Ethics training is not mandatory but is offered by the Commission to all public officials and public employees. While

contractors are not considered public employees for purposes of the Ethics Act, they are subject to Contractor Integrity

Provisions, which set-out ectensive ethics standards for contractors and are to be included in all Commonwealth contracts.49

The Contractor Integrity Provisions, among other things, prohibit contractors from influencing or attempting to influence

government employees as set forth under the State Ethics Act, offering or giving any gratuity to public officials or employees,

disclosing confidential information, or having a financial interest in other public contracts. Contractors are also subject to

provisions in the Campaign Finance and the Lobbying Disclosure Act (65 Pa C.S. § 13A).

Rhode Island

The Rhode Island Ethic Commission enforces and administers the Code of Ethics, which sets forth standards of conduct for all

state and municipal elected and appointed officials, as well as for employees of state and local government, boards,

‘ OAR 199-005-0035(7).

‘ Ms. Hedrick can be reached at 503.378.5105.

‘ Commonwealth Official Procurement Handbook, Part I, Chapter 14, Contractor Responsibility. The Handbook can be accessed at

http://www.portaI.state.pa.us/portaI/server.pt/community/procuremenhandbook/143O4. We include a copy of the Pennsylvania Contractor

Integrity Provisions as Attachment M.
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commissions, and agencies (Ri. Gen. Laws § 36-14). The Rhode Island Code of Ethics also covers state vendors—person or

business entities that sell goods or provide services to any state agency. Specifically, the Ethics Code prohibits state vendors (
from providing goods or services for less than fair market value for the personal use of a state procurement official if the

vendor has sold goods or services during the preceding 24 months to the state agency employing the person (R.l. Gen. Laws §

36-14.1.2).

The Code of Ethics also prohibits public officials and employees from engaging in a financial transaction, including private

employment, loans, monetary, political, or charitable contributions, with an employee, contractor, or consultant over whom

he or she exercises supervisory responsibilities. Exceptions include transactions in the normal course of a regular commercial

business, or if the subordinate initiates the financial transaction, or for charitable events that are sponsored by the highest

official or governing body of the state or municipality(R.l. Gen. Laws § 36-14-5011).

Texas

The Texas Ethics Commission administers and enforces ethics laws pertaining to state officers and executive branch

employees, local government officials, legislators and legislative branch employees, as well as conflict of interest rules

involving the Texas Comptroller of Public Accounts (CPA).5° Specifically, the Commission administers and enforces rules for

employees, vendors, and potential vendors acting under the delegated authority of the CPA (Tex. Gov’t Code § 2155.003).

Accordingly, the CPA’s Texas Procurement and Support Services (TPASS) adopted a Code of Ethics, which, among other things

prohibits vendors or potential vendors from giving a state employee anything of value.

The Commission is required to provide training for legislators, legislative employees, and state employees in cooperation with

state agencies. Because independent contractors are not defined as state employees, they are not required to receive ethics

training. The TPASS does, however, provide relevant ethics rules at its website and in manuals explaining purchasing rules to

vendors.5’
Q

Washington

The Washington State Executive Ethics Board is an independent body made up of five persons appointed by the Governor.

The Office of the Attorney General provides staff for the Board, which administers the Ethics in Public Service Act for state

offlcers and employees (Rev. Code Wash § 42.52). Under the Ethics Act, a state employee means an individual who is

employed by an agency in any branch of state government. State officer includes every person holding a position of public

trust in or under an executive, legislative, or judicial office of the state, including among others, judges and members of the

legislature (Rev. Code Wash § 42.52.010).

According to Ruthann Bryant, administrative officer, Executive Ethics Board, consultants and independent contractors are not

considered state employees or officials. Consequently, the Board does not have jurisdiction over consultants or contractors

and they are not subject to the Ethics Act.52 Ms. Bryant notes that the Ethics Board has developed a brochure for contractors,

which explains the restrictions on gifts to state employees.

50Tex. Gov’t Code § 572, § 573, § 574 and § 575. More information on the Texas Ethics Commission can be accessed at

http://www.ethlcs.state.tx.us/Jndex.html.

51The Ethics code for procurement can be accessed at http://www.wino’ow.state.tx.us/procurenient/pub/manual/1-2.pdf and

http://www. windaw.state. tx.us/procurement/pub/contractguide/.

Ms. Bryant can be reached at 360.586.3265.
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West Virginia

The West Virginia Ethics Act applies to all public servants including employees, elected officials, and appointed officials,

whether full-time or part-time, in the legislative, judicial, and executive branches of state, county and municipal government

(W. Va. Code § 6B). According to Joan Parker, Executive Director, West Virginia Ethics Commission, independent contractors

or consultants are not considered public employees and therefore are not subject to the Ethics Act.53 The Ethics Commission

relies on the definition of employee as determined by the federal Internal Revenue Service (IRS).54 Ms. Parker notes that

employees receive a paycheck with the standard withholdings subtracted from their salary, and receive a Form W-2 at year’s

end. In contrast, independent contractors receive a Form 1099 for the full amount of pay without undergoing any

withholdings for taxes, social security, and other deductions.

We hope this is helpful. If you have questions or need additional information, please let us know.

0

Ms. Parker can be reached at 304.558.0664.

‘ We include West virginia Ethics commission Advisory Opinion No. 2011-04, May 5, 2011, as Attachment N.
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C
onflictof

Interest
Law

does
not

directly
govern

independent
contractors

hired
by

the
state.

E
xecutive

O
rder

N
o.

189
requires

state
N

ew
Jersey

S
tate

E
thics

E
xecutive

O
rder

N
o.

V
Y

N
Y

V
N

N
agencies

to
adopt

standards
of

conduct
for

contractors
and

requires
C

om
m

ission
189

contractors
to

com
ply

w
ith

th
e

Plain
L

anguage
G

uide
to

E
thical

B
usiness

.
C

onduct.

N
ew

Y
ork

S
tate

Joint
NY

CLS
Pub

0
§

73
C

onsultants
and

independent
contractors

are
not

considered
em

ployees
N

V
V

C
ontractors

not
covered

by
state

ethics
law

.
C

om
m

ission
on

Public
E

thics
NV

CLS
Pub

0
§

74
and

therefore
are

not
covered

under
the

S
tate

E
thics

A
ct.

C
onsultants

and
contractors

are
subjectto

the
G

overnm
ent

E
thics

A
ct.

N
orth

C
arolina

S
tate

E
thics

N
.C

.G
en.

S
tat.

§
138A

T
he

definition
of

legislative
em

ployee
specifically

includes
consultants

V
Y

V
Y

Y
V

N
C

om
m

ission
N

.C
.

G
en.

S
tat.

§
120C

and
counsel

to
com

m
ittees

of
either

house
of

the
G

eneral
A

ssem
bly

or
—

legislative
com

m
issions.

G
enerally,

independent
contractors

are
not

considered
to

be
public

R.C.
§

102
em

ployees
or

officials
under

th
e

ethics
law

.
C

onsultants
are,

how
ever,

O
hio

E
thics

C
om

m
ission

V
R.C.

§
2921.01

V
V

V
Y

N
N

included
in

the
definition

of
public

servant
and,

therefore
are

prohibited
R.C.

§
2921.43

from
receiving

com
pensation

from
any

party,
other

than
the

public
entity

he
or

she
serves.

L
egislative

R
esearch

S
ervices

R
ep

o
rt14.298,

A
pril2014

o
f
1



C
onsultants

and_Independent
C

ontractors
S

ubjectto
S

tate
E

thics
L

aw
in

S
elected

S
tates

B
ranch

C
over

R
egulating

E
ntity

C
onflict

of
E

thics
Financial

N
otes

C
ontractors

C
itation

E
xe.

Leg.
G

ifts
In

terest
T

raining
D

isclosure
V

/N

O
R

S
§

244;
P

rivate
contractors

w
ho

perform
governm

ental
functions

or
O

regon
G

overnm
ent

E
thics

V
O

A
R

199-005-0035(7)
V

V
Y

V
N

N
responsibilities

on
behalf

ofth
e

governm
ent

becom
e

public
officia’s

and
C

om
m

ission
are

subjectto
ethics

law
s.

C
ontractors

are
sublect to

C
ontractor

Integrity
Provisions,w

hich
require

Pennsylvania
S

tate
E

thics
65

Pa.
C

.S.
§

11
Y

Y
V

V
V

N
N

com
pliance

w
ith

state
ethics

law
s

and
provisions

in
the

C
am

paign
C

om
m

ission
65

Pa
C

S.
§

13A
.

Finance
and

L
obbying

D
isclosure

A
ct.

T
he

E
thics

C
ode

prohibits
state

vendors
from

providing
goods

or
R

hode
Island

E
thics

R
I.

G
en.

L
aw

s
§

services
for

less
than

fair
m

arketvalue
for

the
personal

use
of

a
state

y
V

Y
N

N
N

N
C

om
m

ission
36-14

procurem
ent

official
if the

vendor
has

sold
goods

or
services

during
the

preceding
24

m
onths

to
the

respective
state

agency.

Independent
contractors

are
not

included
in

the
definition

of
state

Tex.
G

ovt.
C

ode
§

em
ployees;

how
ever,

the
C

om
m

ission
adm

inisters
and

enforces
ethics

T
exas

E
thics

C
om

m
ission

V
2155.003

V
Y

Y
Y

N
N

law
s

for
contractors

(vendors)
th

at
do

business
w

ith
the

T
exas

1T
A

C
§

111.4
P

rocurem
ent

and
S

upport
Services

division.

W
ashington

S
tate

E
xecutive

R
ev.

C
ode

W
ash

C
onsultants

and
independent

contractors
are

not
considered

state
N

C
ontractors

not
covered

by
state

ethics
law

.
E

thics
B

oard
§

42.52
em

ployees
and

therefore
are

not
covered

under
th

e
S

tate
E

thics
A

ct.

Independent
contractors

or
consultants

are
not

considered
public

W
estV

irginia
E

thics
em

ployees
and

therefore
not

subjectto
the

E
thics

A
ct.

T
he

E
thics

N
W

.
V

a.
C

ode
§

6B
C

ontractors
not

covered
by

state
ethics

law
.

C
om

m
ission

C
om

m
ission

relies
on

the
definition

of
em

ployee
as

determ
ined

by
the

federal
Internal

R
evenue

Service
(IRS).

N
otes:

W
e

describe
how

state
ethics

law
s

relate
to

independent
contractors

and
consultants

in
25

states.
T

his
is

not
a

definitive
account

of
all

ethics
law

s
that

m
ay

exist
in

these
states

th
at

im
pact

contractors
or

consultants.
S

ources:
A

labam
a,

http://ethics.olobom
a.gov/default2.aspx;

C
alifornia, http://w

w
w

.fppc.ca.gov/;
C

onnecticut,
http://w

w
w

.ct.gov/ethics/site/defoult.osp;
D

eborah
M

oreau,
D

elaw
are

Public
Integrity

C
om

m
ission,302.739.2399;

Florida,
http://w

w
w

.ethics.state.fl.us/;
G

eorgia,
http://ethics.ga.gov/;

H
aw

aii,
http://ethics.haw

aii
gov/;

Idaho,
http://w

w
w

.ag.idaho.gov/index.htm
i;

Illinois,
http://w

w
w

.ilga.gov/legislotion/ilcs/ilcs3.asp?C
hopterlD

=
2&

A
ctlD

=
2529;

Indiana,http://w
w

w
.in.gov/ig/;

Iow
a,http://w

w
w

.iow
a.gov/ethics/;

L
ouisiana,

http://w
w

w
.ethics.state.Ia.us/;

M
assachusetts,

http://w
w

w
.m

ass.gov/ethics/;
M

ichigan
S

tate
B

oard
of

E
thics,517.373.3644;

N
evada,

http://ethics.nv.gov/;
N

ew
Jersey,

http://w
w

w
.state.nj.us/ethics/;

N
ew

Y
ork,http://w

w
w

.jcope.ny.gov/;
N

orth
C

arolina,
http://test.ethicscom

m
ission.nc.gov/index.htm

;
O

hio,Isttp://w
w

w
.ethics.ohio.gov/index.shtm

l;
O

regon,
http://w

w
w

.oregon.gov/O
G

E
C

/P
ages/index.aspx;

Pennsylvania,
http://w

w
w

.ethics.state.pa.us/portoi/server.pt/com
m

unity/hom
e/8992;

R
hode

Island,
http://w

w
w

.ethics.ri.gov/;
T

exas,
http://w

w
w

.ethics.state.tx.us/index.htm
l;

W
ashington,http://w

w
w

.ethics.w
a.gov/;

W
estV

irginia,
http://w

w
w

.ethics.w
v.gov/P

ages/default.aspx.
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