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KENNETFI MANNING. )
Plainti ii. )

and )

THE ALASKA FISH ANI:) WILDI.H-E )
CONSERVATION FUND ) PECEIE0 LAW A00 ANC
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)

STATE OF ALASKA, )
DEPARTMEN1’ 01 FISH & GAME )

Dedjnt, )
and )

)
AHTNA TENE NENE’ )

Intervener Defendant. )

_____________________________________

Case No. 3KN-09-178C1

DECISION ON SUMMARY ,JUDCMENT

Plaintiff Knnd: Manninu : lanni n and imer\ er.r—nRjiti 1 The A1as\a Fish

and Wj1d1i1 Conservation Fund (‘AFWCF”) seek to overturn Board of Game (‘Board”)

decisions in 2009 regarding the Unit 13 Neichina Herd Caribou hunt. The issues before the

court include the following:

1. Did the Board properly set the number of Unit 13 caribou reasonably
necessary for subsistence at 600-1000 per year:

2. Did the Board properly tind that customary and traditional subsistence uses
only reuuire one caribou every four ‘ears:

3. Did the Board prooerlv chanue the subsistcncc caribou hunt in Unit 13 from a
Tier 11 to a Pier I drawing hunt allowing a Tier I hunter no more than one hunt every Ibur
years. as well as other special restrictions;

4. \Vas the Board authorization of a residence-based community harvest permit
(“ClIP”) lawftil:

Decision on Summary J udgmem
Mamiig v. DF&G, 3KN-09-178 Cl Page I of 29



5. Did the l3oard . full .ioaic to the •\iuaa Torte end Subsico
Committee authority to ad!:uri:cr a CHP hunt for eih: Ahtna villages in the Nelehina
area: and

6. Did he R’ara v .ot aside 300 car:hou thr the CHP a well as up to 100
am— moose. and a numo of re cted bulls equal to the number of individuals
subseribinu to the CI-IP permit. ea mu m1\ 300 earirou for all other Tier I burners

The Board and Ahina Tone Neac contend the actions by the Board in 2009 were

constitutional, authorized by statute. supported by substantial evidence, and uporytriute. ‘l’he

motions for summary judgment focus exclusively on Board action in 2009, u :L:: teereflcc to

Board landings in 2006 :utgtiu.iiae subsistence uses in this area. Board acuons in 2010 arc not

bet re the court.

Pruceilurul Setting: iho :ssues were extens:\:elV briefud and argued at the

preliminary iniunctton stage in 2009. 1 ioar::igs were held in 2009 on the preliminary

injunction challenues. A rtrelirninarv niurtetion to halt the 2009 hunt was not issued, hut the

court found that serous and substantial questions vero raised and rouuired changes in the

Ahina CHP for the 2009 caribou hunt to address the local residency problem.

Summarvjudgmom motion practice ensued. This ease ‘as hrouht as an original

action. net as an appeal from an udminmstrtumvc decision. In September 2009 the parties

renorted in line with Civtl Rules 26if) and 16. The rtarucs. oilier than Mannirtu. aurced there

were no pertinent factual issues, no need for torntal discovery practice. and no need for a

trial. \Ianning moved to bifurcate the constitutional claims and to conduct diseovrv leading

to a normal trial on those issues. Oral argument was conducted on the motions for sununar

judgment on January 4, 2010. At the January 21 pretrial conference Manning agreed to

forego a separate trial on the constitutjonal issues. and all parties aureed that there were no

aenumne material factual issues in disorne.
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The parties have focused in the Nelehina u:f.’, er.: in L’ni!. 13. ‘Phe Manning

complaint includes challenues to the Hoird actions eanrdin.. moose in Unit 13. J’he Ahtna

ClIP covers both moose and caribou, and n:oose are . iLiressea hcre:i: :n that context.

The part:es ‘ I ited supplernenini :ntormation and authority . Ahtna led a

\otice of’ ClIP Admi s:rator’s Final l’.port rcuardinu the 2009 hunt. The report indicates

that under the CHP for 2009 as ot January 7. 2010. 66 any-hull moose. 27 restricted hulls.

and 97 caribou were taken ..-\htna also submitted the CI-IP as issued by the Denurtment on

August 7. 2009, the CHP : rico::cn form, the harvest, plan for the 2009 ClIP, and a copy of’

frequently asked questions and the :csn uses re the 2009 Ahtna L liP. Other supplemental

authority \\ as

Outline of the Summary Judgment Motions:

AFWCF moved For summary judgment to invalidate the Ahina ClIP and the set

aside ot’ 300 caribou for the Abtun ClIP as \ :oiatinu Article VIII. sections 3, 15, and 17 of

the Alaska Constitution, regulations, and case law. The motion was supported by an atlidavit

by Tony Russ. a ii t’elcn Alaska resident who has either hunted or shared caribou meat from

the Nelchina herd for 48 years.

Manning tiled a motion for declaratory relief under the pablic trust doctrine. His

motion chalienues the legality of’ the Board’s delegation of resource management and hunting

permit authority to the Ahtna Tene NenJ Subsistence Committee in the authorization for the

Ahtna CI-IP. Manning relies on eonstitulion:Ii provisions, Alaska constitutional convention

the 1989 McDowell case, and Owsichek v. State. 763 P.2d 488 (Alaska 1988).

The State opuosed the AFWCP motion and cross-moved for “summary judgment

in its favor on the AFWCF’s and Mannint’s claims.” The State supported its position with
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hihits i neudint: : u;’:pts. and ex:’: the ree rd before the Board, Th

‘state claims that neither Manning nor :\F’\VCF have challenged :he constitationalit of \ S

16. 5530(c) in their complaints. The :a:c contenas the language in the statute “indieite

that the legislature viewed subsistence o largely involving communal or eooperat:\ e

behavior.” The *a.e poin. to tindinas :nuci by thc. Hoard in 2006 on the eight criteria in 5

AAC °.01 0 to identify customary and traditior5 uses in this area. The Suite concludes on

pme 12:

In short, the customary .uJ traditional use findings that are the prerequisites for any
use of ear.ntu in Unit 13. by none, are based on a pattern that is

communal and local in nature, not individuahze.i and urban.

On page 13 the State contends that the Alaska statutes require the Board to give prefterence

and protect the communal suns:stenee users. which the State says. “means. among other

things. that all other users must be cl:minated be!bre the identified custoninrv and traditional,

communal. ne is restricted to a r:e:’ II hunt.”

Ahtna opposed the AFWCF motIon ‘or sunnnarv judgment and eross—movea for

summary hiciment. Ahtna supported its position with exhibtis. \luflfling tiled a

Consolidated Opposition to Motions for Summary Judgment, supported by exhibits. The

State filed a reply to the Manning and AFWCF oppositions to the State cross—motion for

summary judgment. Ahtna liled a reply to the Manning and AFWCF oppositions to the

Ahtna cross-motion for summary judgment.

STANDARDS FOR SUMMARY JUDGMENT

For summary judment under Civil Ruie 56 the moving party has the burden of

proving that the opponent’s case has no merit. This burden must he discharged by

submission of information and material admissible as evidence. “The moViflg party has the
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eatire burden ol’ proving that his crponeut s case hns no merit.” school v. Dushi, 953

2k 507. 509 (Alaska 1098), Lie .:\ssn. 509 P.2d 230.

283 ( \ 1973) d n nrbn I ooi 12 in Barr I n er 1’. a b, P 3d

1022 (Alaska 2004). ike non-moving party is not hui to demonstrate the existence ut a

genuine issue for trial until the movlne party makes a pr:ma acie showing ol its entt1cment.

LiLmchoot v. Dushi, 953 P.2d at 509, citin Shade v. Co&Angle Alaska Service Cop.., 901

P.2d 434, 437 (Alaska 1995). The non-moving nari\ is entitled to have the recora reviewed

in the light most th oranle to it and to have all nable inIrenees drawn in its favor.

2 infe:’ arc those aOe . that a reasonable fact Ii: 0 could draw from I

evidence. The non—moving party “must present more than a scianlia’ of cv: tence to avoid

summary judgment; [namely,] enough evidence to reasonubiv tend to dispute or contradict’

the evJenee presented by the [moving partY].” :\jakuvak v. British Columbia Parkers. Ltd,

48 P.3d 432, 440 (Alaska 2002).

AU parties claim to be e:nitiuj :o au::un judgment as a :uoucr of ia . Because

there is no genuine issue in dispute as to any mater:al fact and because the parties’ claims can

be resolved as a matter of law, summary judgment is appropr:ate.

STNDARDS FOR REVIEW OF BOARD .ACTION

The Alaska Supreme Court has established a :wo-step inquiry l’or review of

regulations:

First. we will ascertain whether the regulation is consistent with and reasonably
necessary to carry out the purposes of the statutory provisions conferring rule
making authority on the agency. This aspect of review insures that the agency has
not exceeded the power delegated by the legislature. Second. we will determine
whether the regulation is reasonable and not arbitrary.
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Keilvv. Zamarello, 486 P7d 906, 911 (A1asa 1971). In an L:nft’iateJ action challenging

iioarn of Game regulations, the :\Ias ka Supreme Court h1d:

boat a :ere sumrtiveb ‘alid and ‘.\ 11 be upheld as lon as they are
“consistent with ano reasonably necessar’: to implement the statutes authoriving
thcir :tdoruen” But ‘scnable necessity is not a requirement separate from
consistence . If it were. c Lists would be required to judge whether a particular
admintslrati\ a : ubatton is desirable as a utter of policy. Thus where a ragulatton
is adopted in accordance ‘.\ni: the :\dniinistrative rocedaros Act, and the
legislature intended to £tive the a encv discretion. we review the regulation tirst by
ascertaining whether the :- ulatien is cnnsistent with the statutory provisions
which authorize it and second by determinin whether the regulation is reasonable
and not a rl)itrarv.

Interior Alaska \rhoat Ass a. Inc. v. State. lLof(iama. IX P.3d 6X6. 689-90 (Alaska 2001)

(footnotes omiuco: emphasis added). The constituttunal chalienges in that case based on

r\’tlC!C VIII, sections 2, 3, 4, 14, and 17 as well as Article I, section 1 of the Alaska

(. eastj:unoa were addressed one by one. and all were denied. The trial court was described

as an tntrmediate court of appeal, and its tindinus of fact and conclusions of law reourdinu

its cruet ot NILmmar udgment were re’1c\ed dc no’. a by the Alaska Supreme Court.

In an earlier hnilenoe to lack ol’ action by the Board of Fisheries, the Alaska

Supreme Court eialatncd.

When we interpret the Alaska cortstitution and pure issues of key, we substitute our
udgment [‘or that of the F3oard)9 We interpret the const:tu::on and Alaska law

according to reason. practicality, and common sense, taking into account the plain
meaninu and purpose ol’ the law as well as the intent of the drui1ers,1’0

FN9 ..Saa ./ooi’e V. .IIO. Dep’! 07 ://‘(IILVJJ and Pub. Fuciliiies, 875 P.2d
765, 767-68 (Alaska 1994).

FN1O. See Alaska JVi/d/jf ;1//iLIfly’ v, Rue, 948 P.2d 976, 979 (Alaska
1997).

When we determine whether the Board properly applied the law to a particular
set of’ facts, we review the Board’s action for rcasonaaieees. Under this standard,
we “merely uetermine ] whether the agency’s dotcsmmat ton is supported by the
Ihets and is reasonably based in law.” This court will not substitute its judgment for
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the Boards or alter the Boards policy choice when the Board’s decision is based on
Hs c\nertse.

P.2d 1. $ (Alaska I Q9) (fi te 11—13 omitted,.

\PPLI( ABLE. RELATFI), OR NOTEWORTHY LAW

The tollowing SIUtC constItu:!aa prov:: ns. federal and iate statutes, and case

law OCcislons refeet long sninc:ng principles and disnutes regarding game management and

sihsjstence lit Alaska. Fand !iaritv with the nsior\ provides context for the present dispute.

Constitution of the State of Alaska. Article VIII

Section 2: General Authority. l’he legislature shall provide for the utilization,
ac’elnpme:tt. and te:’.ti. all tatra resources belongine to the State.
Inc lud:ite land and waters. fur the maximum benefit at the people.’

Section 3: Common Use. Wherever occurring in their natural state, fish, wildlife,
and waters are reserved to the peeple for common use.

Section 4: Sustained Yield. Fish, forests, wildlife, grasslands, and all other
re1’len1shabe resonrees belonging to the State shall be utilized. developed, and

on the sustained yield orinetale. subject to preferences among beneficial
users.

Section 15: Nti Exclusive Right of Fishery. No exclusive right or special
privilege of tisnerv shall be created or authorizea in the natural waters of the State.
This section does not restrict the power at the State to limit entry into any fishery
for purposes of resource conservation, to prevent economic duress among fishermen
and those dependent upon them fur a livelihood and to promote the efficient
devciumnerit of aauacuiwre in the State.

Section 17: Uniform Application. Laws and reteutatons governing the use or
disposal of natural resources shall apply equally to all persons similarly situated
with reference to the subject matter and purpose to be served by the law or

Alaska Native Claims Settlement Act. 43 U.S.C. 1601 Ct seq.

“IT}he question of how fisheries and wildlife resources were to be managed gave rise
to one of the deepest controversies of the convention.” Fisher, Alaska’s Constitutional
OflvCfltiOfl. pae 134. 1975.
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Sec. 2(b) of the :\et; [( . :i:s rinds and declares that] the settlement should be
c’mol ished !apLil\ with ceuinni\ , in ulr:i’ \ jib the real economic and
see ml needs of Natives. \\thout litleation. with maximum participation by Natives
in ;ioas .uLcnng the .1 ais and ort\ Wimoat estab adting am permanent
mctall defIned instit.:.:o. rights. privileces. or obligations

Sec. 3 h) of the Act: All abortginal dues, if an’. and ela::ns of aboreinat title in
Aou:a based on use and occurotney, including subnierued land underneath all water
areas. both inland i: offshore, and including any aboriginal hunting or fIshing
riuhts that may exist. are hereby exuiteuisheci.

aski ational Interest lands Conservation Act. 16 U.S.C. 3101 et seq.

Sec. i04. l’rcference for Subsistence Use. [T]he takint on fccieralj public lands
of fish and iidl I . . . uses shad be accurcG.i priority over

taking on such lands at fIsh roe t ielil bar uws purposes. \\ heucuer
rrestrictions are necessary], such rtrieritv shall be implemented through appmpriate
a mitanons eased on the anpt:c:t.k!i of the followinc cr:tertn:

I) customary and direct Lienendenice upon the populations as the mainsta
of livelihood;

(2) local residency; and

(3) the availability of alternative resources.

State of Alaska Statutes

The Legislature delegated substantial authorit to the i)aparuncul of Fish and
Game, AS I 6.05050, and. with regard to wildlibc. to the Board of Game. AS 16.05.221(b).
The !Seard of name \\ u gwen reuuiat;on-nuiLau newe:s as set out in AS 16.05. AS
16.05.241. AS 16.a5.255 details the subjects ane areas for which it may adopt regulations.
AS 16.05.258 addresses subsistence use and allocation of’ fish and game. AS 16.05.330
addresses licenses, tags. and subsistence permits. Subsection (c) gives the Board authority to
adont regulations for suhsstencc permits for areas, villages, communities. groups. or
individuals as needed for administering the subsistence harvest of game.

Case Law

Unit 13 has been the subject of the Miowing criminal and civil appellate decisions.

In vrick v. State. not reported. 1083 WI. 807771 (Alaska App. 1983) Leonard
was eonvcted aller a jury trial in I lealv of taking a hull moose max ing less than a

thirty-six inch antler spread and less than three brow lines Ofl at least one antler in violation
ol a regulation in efThct in Unit 13.

In State ro Kuti Kaah Nattve \‘jilai.mc of Cojer Center. 831 P.2d 1270 (Alaska
1992). the \1aska Supreme Court reversed a preliminary injunction by the superior court
against the Board of Game imposition of a seven day moose hunt, in Unit 13. The trial court
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was Ibund to have ‘red by ciludine tb’: the harm to thc :oe aas insignificant. The
Alaska :‘:,:. Court held that the s:ate ‘.d aa a e:: in de’. eiopinn and maintaining
uniform sysem of game allocation. The daa Saretve Court was eceraub that the
injunction iid not Jeccjtev nrotect the ::eiv’, of athee *N .tenc hun:rN or guard

amsi depletion of the moose population. Also, the court held.

In deternining whether to issue a prel iminarv injunction, the trial court should have
considered the threat that multiple Injunctions would rn.ent to the moose
population and ate prohiems it would create for orderly game allocation.

duii aoh. $31 P.2d at 1274.

In Palmer v. State. Not Re r:ed in P.2d, 1993 WL 13 15o637 (Alaska App.
1993), the court of appeals reversed a conviction of Howard Palmer for violating the one—
caribou baa limit in Unit 13 by shooting io car:bou where his wife ani SOfl aisa held
caribou permits. The \hsa Surreme Caart re\ ercJ the court of appeals in State v. Re:’.
8t2 P.2d 386 tAlaska 1994’), rinding :.,.n the avajd portion of the ciuercnc regulation was
severable, The Palmer court commented on the dice: of its 1 989 decision in McDowell v.

State, 785 P.2d I Alaska 1989):

In McDowell, this court found that the rural preference e\pressed in AS 16.05.258
violated several provisions of the Alaska Constitution. 785 P.2d at 12. In addition
to greatly increasing the number of eligible subsistence users, the McDowell
decision cast doubt on the validity of’ many of the Boards subs:stencc reculations.

With respect to the Nelchina caribou herd, the increased number of eligible
subsistence :tartic:oonts meant the Board would have to Implement a Tier II
subs:stcnce hunt.’

The T3oard realized that the Nelchina herd was not big enough to
accommodate Joe increased number ot’ subsistence hunters who might want
to Oarticioflte, In such cases, former AS 16.05.258 provided for a ‘l’ier II
bun:. Olficials :nmnlementirig a ‘lien II hunt limited the eligible subsistence
hunters on the basis of three factors: customar and direct denenieace on
the fish stock or game ponuia:iun as the mainstay of livelihood, local
residency, and availability ot alternative resources. bormer .\S 16.05.258.

State v. Palmer, 882 P.2d at 387.

In Shepherd v. Suite. Diof Fish and Game , 897 P.2d 33 (Alaska 1995).
hunting guides challenged the constim.u:iunaiitv of the statute requiring regulations adopted by
Alaska Board of Game to give the takinu of moose, deer, elk, and caribou by residents for
personal or family consumption pretbrence over takine by nonresidents in, among others,
Unit 1 3. The court Ibund that resident and non—resident hunters are disparate groups. not
similarly situated l’or equal pro:ection constitutional purposes.
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Additional Case Law on Subsistence in Alaska:

In am v. Alaska Dep’, of Fish &ri. 696 P.2d 168 (Alaska 1985), the
Alaska Supreme (‘aunt struck down subsistence fislung regulations that imposed a rural
residency requirement on Tier I subsistence users as violating the 1 978 statute on
subsistence. Heibre invalidating the Board action, the court observed,

The board are :cs that the l.>ature :nie:Jod to narrow the scone of subsistence
fishing to near fishing by’ individuals residinu in those rural communities that have
historically depended on subsistence hunting and fishing.

bIneison. 61)6 P.2d at 1 74 After the Madison decision, the Secretary of die Interior notified
the that state law was no longer consistent Rh ANILCA and that federal management
would begin unless consistency was achieved by June I. 1986. The Legislature amended the
silmastcnce SiOtutC in 198(’ to proviuc a L:ru residency requirement for subsistence. The
Sccretar\ then tound aasistcac

In McDowell v. State, 785 P.2d I (Alaska 1989), the Alaska Supreme Court held the
1986 subsistence statutes rural resliency requirement unconstitutional. The court held,

We therefore conclude that the requirement contained in the 1986 subsistence
statute, that one must reside in a rural arca in order to participate in subsistence
hunting and fishing, violates sections 3, 15. and 17 of article VIII of the Alc:ka
Constitution.

McDcue:i v. ante, $5 P.2d at 9.

In S jojj 836 P2d 358, 371 h\iaska 1992), the Alaska Supreme Court
reversed a Rev trial court ruling in the context of a criminal case, namely, “the superior
courts holding that the boards All Alaskans policy Ibr first tier eligibility is invalid.”

In State v. Kenaitze Indian Tribe, 894 P.2d 632 (Alaska 1995), the court held,

The Tier II Proximity of the domicile factor violates sCctions 3, 15, and 17 of article
VIII of the Alaska Constitution, because it bars Alaska residents from participating
in certain subsistence activities based on where they live.

State ‘ r ‘10 t/Lmndaan Ii lbL, 894 p d it 642 T h court dic., rs i appropriate re 1LV of
Board allocation decisions:

In reviewing allocation decisions made by the Board, a deferential standard of
review is employed. Board decisions are upheld so long as they are not
unreasonable or arbitrary and proper procedures have been followed. Id. (Boards
decision favorable to commercial trollers concerning allocation of king salmon in
Southeast Alaska not “unreasonable or arbitrary”); Gilbert v. State, Dep’t of Fish &
Game. 803 P.2d 391, 399 (Alaska 1990) (Boards decision allocating sockeye
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suintun c’ acn cnmercial ::‘ing jut c:s in two on the Alaku Peninula
not itru:\ or unreasunanleL \lctier v. State. 13n. of Fi’herLs. 739 P.2d 172. 174-
75 (Alaska I 987) (Boards decision allocatinu sockeye salmon between commere
set: tIers . no Un hne:tcrs in l3nistol in. easonabie and not arbitrary.”). \Vc H’
not subjected Iloc1ien decisions to the more ne rm. .eaI restr:ctive alternative
test emplovec in cases wuera entry into a user class is restricted. Con rare
\le )uv .‘ 1. 785 P.2d at I 0: () siehek. 763 P.2d at 498 n. 17: and Johns V.
LmI L LI 111sherieslnu\ Comm n 78 P 2d 1256 1 2o ( \ 1988) with
Tonuass. 866 P.2J at 1319: Gilbert. 803 .2d at 399; and 1eier. 739 P.2d at 175.
A. ncam:n decisions are so complex and multi-faceted that they are not amenable to
analysis under such a test.

‘Catev.Kenaiwc Indian Tribe. 894 P.2d at 641-42 (ibotnote omittede

In te \Ianninu. 161 P.3cd 1215 (Alaska 2007), a majority the Alaska
upremc Court held that the criteria used to determine the relative eligibility’ ot’ Tier H
subsiuee c:’ did tot t iulate the rule uuaimt no ce::• bused criteria. The food and
ens criteria used in the reoulation did not violate the Alaska Constitution. Also the court held
that Rule 11 sanctions ‘vera not rornia:e auaius:A:\(s But the came ratio criteria
violated the equal access clause in the Alaska Constitution.

In Ahina Ten_ Subsistence Committee v. State of’ Alaska Board of Game,
3AN-07-8072 CI (Judge Smith uresidine). a preliminary injunction was issued on July 20.
2007. 1 he ease was still pending on the merits when last updated by the rurties herein, A
hearing was coitducteu on the motion for preliminary injunction, and ineugh aftiants were
not required to testify, 94—year old Chief Ben Neely \vanted to make a statement, which the
judge allowed. P1 hearing Transcript at (p8; State Exh. C. The trial court applied the
balance of i:nrds::ns test and Ibund that the plaintiff had a probability of SUCCCSS ol’the :ner:ts
to the 0oi in of :ssuinu a Prai; minar mi unction to enjoin some of the reuulator.’ changes,
particularly the tncome lactor and the exclusivity use area had to he revised, crafted by the
cuer: with the least amount of effort to re—do the Tier II scoring for the 2007 Unit. 13 hunt.
Ichat 153-56.

Additional Case Law in General:

In Owsichek’,. State. 763 P.2d 488 (Alaska 1988), a registered guide challenged the
Guide Licensing and Control Board’s exclusive guide area (“EGA”) program as violative of
the common use provision in Article VIII, section 3 of the Alaska Constitution. Based on a
careful reading of the constitutional minutes recarding the common use provision and prior
case law, the court found that the common use clause was “intended to guarantee broad
anL’lic access to natural resources” including \vihdlh’e. jj at 492. The court observed that the
,\laska constitutionalized common law principles imposine upon mc state a “public trust
duty” with regard to the m:m:ement of fish, wildlife. and waters. Id. at 493 The court
eu:nmentd, “‘I’hc extent to which this public trust duty’, as constitutionalized by the common
use clause, limits a state’s discretion in managing its resources is not clearly defined.” J a’.
495. The court concluded that the statutes and regulations regarding the I3oard’s EGA
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uroerani “are in conlra\ c:Itu.n of article VII!, section 3 of the AIsha Constitution.” Id. at
498. court noted that the EGA prooram ma’. also ate arti•eh VIII, section 17, but did
not uee:de .ec question because the narties had not briefed :ie 5’..: and the court found
much es constiuuional history on section 17 than of the common use clause.

SuppernenraI Authority

l3v A.hina on 1 —2 1 - 0] oaerior Court Decision by J ude MacDonald in he
Alaska Fish Wildlife Fund v. State. 4FA-0-)66 CI, regarding the Board of Fisher:es’
classitication ol the Chiuna dipnet salmon t’isher as subsistence or personal use.

[By AFWCF on 2-i- 101 prtto the Board of Game by the Department’s Area
\Imaueincnt_Statt nf he DI\ otWhili ( a \ation on the first year (2009) of the
moose and caribou bunt in que (lIe “I )F& I Report’) Ahtna and the Department object
to consideration of tlie DF&G Report. :\flieflLt other thines the DF&G Report states that
“{mJanv community hunters killed to ubiLle by hunt conditions.’ The DF&G Report
recommends on page 1

If tie community hunt ts continued in 2010—2011, there must he substant:al changes
o iL ‘L7n1n15. U u1 o LidS r to e n i ,i ind s’ i K’ and LompI’ancL

both tor :iorvest control and to ensure conservation concerns arc met.

The DF&G Report notes that there are only three community hutit areas in .\laska. Il
original two are “very small remote commuintv hunts.” The Renort states. “Neither hunt. has

had any uar:ic:patiou in recent years. one reason has been the lack of interest in taking on the
administrative duties.” The Report further indicates.

While this Es technically a State hunt. the burden of the hunt administration legally
falls on ,\htria. an organization with no experience administering this type of
program. ADF&G has helped each step of the way Without our active
participation we believe we would not be able to provide a report of activities or
evaluate the success of the program. Still. because the hunt is not administered by
the State. the standard protocols ADF&G has developed over many years of
administering hunts are not being followed.

The State opposition notes that this report does not rise to the level of an offIcial
Department position, but was considered by the Board in 2010 with no change from the
action the Board took in 2009.

[By .\FWCF on 2-19-10] 1991 Attorney General Opinion: AFWCF tiled a
tiotice of supplemental authority in February 2010 to bring the April 12. 1991 Alaska
Opinion Attorney General (ml.) No. 227 to the court’s attentIon. 13v letter response neither
Ahtna nor the State object to taking the opinion into account. hut both contend the opinion
suoports theme positmon.
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CONSII)ERATION OF THE MERITS

A. ALleged l3uard \iuhttion of the Alaska APA:

v[ar1ning contends in Count VI of the :\mended Complaint that the Board’s notice

of the proposed regulations did not comply with the notice and nnt:cnt procedures reclujre

by the Alaska Admin-:r .::‘.e Procadaro .\e (“APA”). 1he Board “is required tO tu1Io

\l0\ proceoc:’ ‘. ‘.t i:ere t:ne r u!at:ons rursuan: to its atm r. iv eC!ocnto authority.’

Kenni_Penmsula Fisherman’s Co-op. Ass’n. Inc. v. State, 628 P.2d 897, 004 (Alaska 1981).

a,u Morr. ‘.. State. 836 P.2d 358. 364 (A1ask 1992). The State seeks summar\

judutneit: DSeJ OH the presarrica val,aIi Ot u’ C,:Oti(O1S. Manning asserts that the

Board’s notice was not specific enouch to adetuateiv inform members of the public that their

interests could be :iifocted by the rropcsed regulations, anu that the adopted regulations are

herefna’ voidubie under the .\PA. See AS 44.62.300; AS 44.(2.310. See K11v

amareILo, 486 P.2d 906. 911 iAiaska 1970) Noticemust. conta:n the reculations proposed

icr adoption under AS 44.62.1 90).

Under the APA the public notice must contain ‘ian informative summary of the

proposed subject rOan agency action.” AS 44.62.200(a)( ). However, a procedural violation

must he “substantial” before the regulation will be declared invalid, e AS 44.62.300. ‘I’he

challenuer of a regulation’s validity bears the burden to show that there has been a substantial

failure to comply with the statute. eg AS 44.62,100(a); see also Kovukuk River 13asi

vnt, Team ‘.. Board ut Game, 76 P.3d 383 (Alaska 2003). It is insufficient to prove

a minor violation, Sec Gilbert v. State. Dept. ot Fish and Game, 13d. of Fisheries. 803 P.2d at

395 (Alaska 1990). cu also Chevron. U.S.A. v. LaResche. 663 P.2d 923. 929 (Alaska

1983). ‘[‘he wording ot’ a regulation that is adopted, amended, or repealed may vary in
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(ltOflt from the inlormative summon. . “if the s oH ect mo: : . of the renulation remains the

5!O and the original notic. OS \\ ttttcn OS tO iOO that ncmLcrs of the public are

reasonably notitid or the pronoscu suec: of agency action in order for them to determine

\vhether their interests could he affected by agency w:on on that subject” AS 44.62.200(b).

This construction of the notice reouiremenl 01! vs an agency to adopt regulations arising

:rom meetnus :. no vary trom the noticC.

In State v. First Nail Bon. o \i ::oae. 66c) P.2d 406, 425 (Alaska 1982). the

court held thot. th intbrmati’.e summarY reuiremem was satisfied where the notice

consisted mereiv of broad tonics that cti(d be considered. The court held that the general

subject headings give “members of the public sufficient in1ormaiou to decide whether their

tuterests could be aiYected by the agencY action and thus whether to make their views

known to the agency.” Si v. First Nat!., 660 P.2d at 425. As lone as the nubIle can

discern 1:c general topic that the agcnc’ \\ is addresstng in its proposea regulations, the

nottee iitis ties the informative summary requirement. Se Chevrop \

[.cResche, 663 P.2d 923. 930 (Alaska 1933); hut see Kanai Peninsula ihsltcnnan’s

Coonerative Assn.. Inc. v. State. n28 P.2d 897 (Alaska 1981) (improper notice was found

where the notice stated that the meeting would set fishing season dotes for the f)ecemhcr

1977 season, but did not mention the planned adoption of a long-term management policy).

The subject matter of the Board’s proposed regulations was identified and

distributed for public comment in a proposni book.” in advance of the Board’s public

meeting in 2009. State Exh. J: State Pxli. 1. “Notice of Pro osed Changes in Regulations of

the Alaska i3oard of name & Additional Rcgrjaniuns Notice Inlormatton. The public

notice stated that •‘anv or all of the subject areas covered by this notice,” arc proper subjects
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for di s’ion at the Board meetinu, a::J warned, TI E BOAR!) IS NOT LIMITED BY

TIlE SPECIFIC’ I.ANGUAGE O. CONFINES OF TilE ACTUAL PROPOSALS i’ll’.

I IAVE I3FEN SUBMIT! ED BY THE PUBLIC OR STAFF.’ Nxh. I. The non:, Stated that

Board could consLe: topics. ‘Including hut not limited to... community subsistence

harvest wus and eunoitions... [and the ..Tier II subsistence hunting permit point system and

priority fbr Tier 11 permits for Unit 13.” Id. The proposal book stated: “It is unlikely that the

ANS icr moose and caribou in Unit 13 will allow for any sieniticant harvest outside of what

is needed for subsistence uses. The proposcu communit harvest pe:rnit system would

pra\iue an opportunity for the 1u.u: to more narrouiv, and more accurately

.i.c::e. uses consistent with its Customur’: and Tntdii:cnal Use linding for moose and

caribou in Unit 1 3.” Exh. 3, at 7.

INc proposal book notided We public of the possibility that the hoard might

implement changes in the permittin process for Unit 13, thut it might create a new

community subststencc harvest system, and that it was considerinu more narrowly defining

subsistence use under the “customary ui traditional usc” criteria. The I3oard’s notcc

provided more detail than the public notice in First Nat’! Bank of Anchoragc. and, unlike the

notice provided in Kenui Peninsula Fisherman’s Coonerative Assn.. Inc.. the Board’s notice

was not. off—topic. The notice arovided the public, including Tier 11 hunters. with inlormation

to determine that their interests might he affected by the proposed regulations regarding the

establishment of a CHP for Unit 13. The court finds that the notice satisfied the informative

summary requirement of’ the APA with regard to the CHP.

The State argues that the Board has a long established practice of providing public

notice similar to the notice provided ibr the 2009 Board meetings, without providing the full
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wording ot pror)seu regulationS. Ihe State contends the sheer scope. magnitude, and time

sensitivity of the Board’s resnonsibilities to manage wiidli throughout Alasa makes it

impractical to provide more Jetatl than it has historically provided heibre finalizing

regulations after the public heur:nes. The State e:ies on the argument that the regulations on

the 2009 Unit 13 caribou hunt are presurnptvcly valid. Kovukuk River Hian

MOOSe Co-Manacement Team v. Board of (iainct. 76 P.2d 3X3. 3S6-87 (Alaska 2003).

The court finds that the public notice for the 2009 Board meetings was not

sufficient to alert the public that the Board avant (a) tine that :avslence use of caribou in

Unit 13 only requires one caribou every :k ii years, or (b) change the Unit 13 caribou hunt

tram a Tier II to a Tier I hunt when there was no significant chance in the number of caribou

in the Netehinu Herd, The proposal book conveyed the impression to the interested public

that Unit 13 would remain subject to a Tier II hunt with a possible maUl ‘icatian to

accommodate a CHP. The statement in the proposal book that it is unlikeln” the moose and

caribou populations would allow tbr any significant mint outside subsistence uses suggested

that AS 16.05.258(b)(3) or (4) was applicable. Given the unbroken chain of previous Tier II

hunts in Unit 13 and no significant change in the popuiatio!t of the Neichina Caribou I lerd or

the subsistence uses, the public was not reasonably notified in 2009 that the Board might

change the Unit 13 Nelchina Caribou hunt to a Tier I hunt. The Board reculation adapted in

2009 to change the t?nit 13 caribou hunt from Tier II to Tier I violated the due process

requirements of the APA and is therefore invalid.

13. Alleged Violation of the Alaska Open Meetings Act:

Mannine challenged meetings between Assistant Attorney Generals and Ahtna

:eprescniiauvcs and meetings between employees of the Department of Fish and Game and
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Ahtna en :n.n: . as violating the Open ‘. cci: Act (“OMA’). OMA C gneJ

ensure that meetings of a eux nmcmch- of a public entity are open to the public. ec

AS 44.62.3 10. OMA was amended in 1994 to narrow its scope. Individual actions arc not

Cihin the scope of the OMA. See Krohn v,St:ne. I)cn’t of Fish & Game, 93 P.2d 1019

(Alaska 1997’). Under the amended OM:\ the Commissioner. Department employees, and

Assisn.:u :\tiornev Generals neec not give public notice and an opportunin for the public to

participate prior to meeting with private individuals such us .\htnu representatives.2 The

OMA challenge is summarily de::ied.

C. The Mannirn Liking of Tier [I Property Rithts \rumcnI;

Manning contends that the Board decision that a Tier I hunt was appropriate br

2009 and 2010 constitutes an imuroper tukino ut his Tier II hanunu rights. Under the Tier If

tactors. the parties do not dispute that Manning has a relatively high Tier II number as

compared to other Tier II hunters. If a Tier i bun: is permitted for Unit 13 caribou, the Tier II

priority position that Manninu has accumulated over the :cars will be lost. He will have

equal standing with all of the other Tier I hunters. As such he will buv no greater or lesser

chance of being awarded a Unit 13 caribou hunting permit than any other lier I hunter.

Manning areucs that his Tier II position is a constitutionally protected right.

Personal hunting and uslting rights are inure correctly viewed us privileges. e

Herscher v. State Denartment of Commerce, 568 P.2d 966 (Alaska 1977)P’The stateC power

2 It would be a violation of the OMA for three or more members of the Board of Game
to meet privately with the representatives of any user group. l-Iowevcr, an individual member
of the Board is not precluded by the OMA from discussing game management issues with a
member ol’ the public. Brookwood Area Homeowners Ass’n v. Municipaljt of
Anchorage, 702 P,2d 1317, 1323 n.7 (Alaska 1985) (“Quadrant’s representatives could have
met with each .\ssemh]v member individually to discuss their development protect and to
lobby for the passage of a rezoning ordinance without violating the Open Meetings Act.”).
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Ovctr :n:::rcl :.rcc is such that it could entirely eliminate the role of huntine cuides. and

no nuoblem of due process would tr:se.”); Medakatla Indian Community . Annette Island

Reserve v. Fuan. 362 P.2d 9() 1, 916 (Acc 1961) (diem suggesm court concurrence with the

*tion that lishing rights” as used in § 4 of the Alaska Statehood Act is more correcti

viewed as tishin privileges). In an Attorney General Opinion in 1979, :\ssistant Attorney

General Jon Tilhnuhast wrote:

However, as our state supreme court stressed in erscher.sutra, the taking of tish
and 2ame resources in Alaska is in the nature of a privilege :-ather than a right, and
the legislature maY alter the s:auamrv terms under which that privilege may be
exercised. . :thoot the necessity tur due ;;occNs protections. and certainly \Vithout
th need for o:tc:tsutR;n.

Alaska A,G. Opinion, File No. J-66-031-80. 1979 WL 22727, In McDowell v. Stow. 785

P.2d 1, 19 (Alaska 1 )80t. the court stated that other courts have concluded in considering the

decree of scrutiny in a constjtutional context that “recreational hunting is not a ftindamcntal

ri1tn” chine l3oldwln v. Montana Fish & Game Comm’n, 436 U.S. 371 (1978) (elk hunting

by non-residents nut fundamental); Utah Public Fomplovecs Ass’rt v. State, 610 P.2d 1272

(Utah 1980) (entry in big game hunting perimi. drawing not fundamental).

Manning has not shown that his comparatively high Tier H hunting factor position

is a fundamental property right entitled to heightened constitutional scrutiny. Manning was

not singled out by the l3oard. The existence of Tier II priority positions held by Manning and

other Tier II hunters does not, in and of’ itself, preclude the Board from changing the Unit 13

caribou hunt from a Tier 11 to Tier I hunt. The Manning challenge on that basis to the actions

ci the T3oard is denied.
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D. The Mannin C1i:illcnc to thc 2009 Board Finding that the Unit 13
Caribou Hunt nould Be a liir I Rather than a Tier II Hunt:

D seauion is :e. in A I .)5 .258(a) to the Board ci’ Game to ‘identit\’ the

came porwat otu. or portIons vu are cuium: a: trau. unullv taken or usea Icr

suhsistc::cc. •‘ The Commissioner is obligated to provide recommendations to the Board

reuardne population identifications. ide Board is obligated 10 make decisions on the

harvestable riamber ot caribou consistent wtth sustained yield and the number of caribou

reasonably nccessw’. tbr subsistence uses.

ilic ‘ar es do not civil evw tao Board’s finding that for 2009—2010 the

harvestable -us::imed yield ti’orn the Neicitina Caribou Herd is 600—1000 hull caribou. With

tederal control over a portion of the migratory range of the Neichina Herd, the split of the

harvestable sustained \ jeti is $00 bull caribou to federal harvest control and udU to State

manaurment.

urti: 2009 the i3oard routinely 0tC. that the harvestable number of caribou

in Lnii. 13 aonis:euI \vitO sus:uiuei ::e!d v us tot su:’dc:em to :nee: the subsistence use

::eeds, Thus. a 11cr II hunt wits necessary under .\S 1 o,05.25&b 04). In 2009, itt) evidence

was presented to the Board that the number of harvestable caribou had :ncreased.

Nevertheless the Board concluded that the 1000 harvestable caribou would meet 100 rerce:n

of the subsistence use needs. SO that a Tier II hunt was not required. That determination

apnerirs to have been based on the Board’s determination that subsistence users oniy need

one caribou every Ibur r’ears. The Department has not identified be:ua. evicentiarv sr:pnert

fot’ that determination by the B aird. The Board’s idndinus in 2006 do not surnort that

propositnn. The only nertinen’. Idetual reference in the administrative record of the Board in
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2009 was to an anecdotal comment of a Board member that he still had ribeu in

trom two ears ago.

L)’e’ence should he acc’n:cj Board determinations ee State v.Kenaitze

894 P 2d it 641-42 L. agc of I lim ‘. S, 990 P 2d I

(Alaska 1 999) (the exnertise of the Board of Fisheries stands in contrast to a court Irving to

make natural resource manaucmcnt decisions such that deference to l3oard decisions is

appropriate); Kovukuk River Basin Moose Co-Manament Team v. Boa Lap, 76

P.2L1 383 Alaska 2003) (plaintiff conceded that the Board has substantial discretion to

came populations in am ratIonal manner related to the nurpose of the su iswnce

statute). ihere is no factual support in the administrative record far the determination that

subsistence users only need one caribou every thur years. There is no support in the record

for the Board chanue of position in 2009 that the harvestable number of caribou in Unit 13 is

sufficient to meet the subsistence needs of all subsistence users. The Board characterized its

2009 chnnes to the Unit 13 caribou hunt as anexperiment,”

The court :inus that the i3oard decision in 2009 to change the Jnit 13 caribou

hunt from a Tier II to a Tier I hunt was arbitrary and unreasonable because it was not

supported by evidence in the administi’ative record.

E. The Manning and AFWCF Challenge to the Ioard Decision To
Establish a CHP in Unit 13:

In 2009 the l3oard decided to issue a ClIP for the Ahtna Tene Nené Subsistence

Committee to administer a community subsistence harvest hunt for eight Ahtna villages in

the Nelchina area settinu aside 300 caribou for the CI-IP as well as up to 100 any—hull moose.

and a number of restricted hulls. The Board has authority tinder AS 16.05.330 and the
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ewcJ re’nder to establish CHPs. 1-lere one CHP was under hich

eight separate hanting areas were estaH ished: one for each of the eight authorized villages.

The question is whether the CI-IP :ne: by the Board far Lnit 13 caribou and

moose violates any Ahkti constiwt lanai or statutory provi ion or Aa-ka c:.e law ‘Ihe

StCtL tes on rage 23 of itS :\UguSt 31 )vlcmoranduni that “no ease has vet addressed the

t3oarJs authority under AS 16,05.330(c).” lhe CHP portion of AS 16.05.330 was enacted

in 1986 as part of the legislative response to the federal takeover of game management in

Alaska and to a then recent Alaska Snrre;ne Court decision. Extensive legislative history

eY.ls:s:eJre:ne the ieni of the [ee in I 086 wjtn esnec: to providinu protection for

sunsistence, e:ec:ajiv rural based subsistence. hut very little of that history addresses he

legislative intent concerning the CHP concept in 330(c).

Part A of the McDowell decision makes a rural residency requirement

unconstitutional under \rticle VIII, sections 3, 15, and 17 of the Alaska Constitution. The

court held. “It follows that the crant of speiai privileges with respect to game based on ones

residence is also prohibited.” McDowell. 785 P.2d at 9. Part B of the McDowell decision

prv:des that any system which closes partlc!pLn:an to some, hut not all, applicants creates a

tension with th nrnteetiens of Article VIII of the Alaska Constitution such that if the

exclusionary criterion is not per se :muermissihle, “demanding scrutin” is appropriate. ii

The fact that in 1986 the legislature authorizee the Hoard to establish CHPs does not trump

the 1989 McDowell precedent, which must he anpi:cci on a CI-IP-by-CHP basis.

The State and Ahtna argue that the Ahtna CHP is not improper because anyone

can choose to reside in one of the eight villages in question Although it is true that anyone,

in theory, could relocate to res:de n any one of these eight Ahina villages, that areument
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does not dcttntt the thct that the Ahmt (‘TIP as adopted ceusthutes a barrier to entry based on

r:sL:::.y. :t:’::.h it is not detenninative ci’ the Ieaiity of the Cl-il’. the court notes that

the ;-‘ra (‘I H’ 1 kant .dmErra:’r e!:!ed these whe re.:Sed an .\.una I-Ian est ticket that

the tiekt ,.iL:i, nut g:ve the hnt:r permnion to hunt on Ainra kinds and that A1l Ahtna

I.4cd5 ax closed to hunting.” Manning Exh. A. The notke &es not indicate whether tribal

members ma’ hunt on Ahtna lands. The Ahtna CliP proposni 84 called not only for a

Village resident requirement for the CI-IP, but .iaso required Tribal membership, “The Ahtna

:ommunit) permit wot;ld apply to tribal members enrolled in the Ahtna Village tribes.”

Manning lxii. J, at 2. As .tJop:ed by :e Board, the Ahtna CHP limits the participants to

Ahina Village residents and limits the subsistence sharing of caribou taken wider the CHP to

residents if the eight .thtna villages. The :htna CIII’, if implemented without change, has a

residency based standard for taking and sharing a subsistence resource. The conditions for

the community hunt set forth on the updated 713 112ub9 version provide in 1 2 that

Community hunters must be .. a member of the community.” ¶4 provides that if you sign

up as a community ::r. you are prohibited ft-on’4 hold!ng a state harvest ticket or any other

state hunt permit for moose or caribou that year. Also the hunter sill be limited to hunting

for mouse or caribou only within the community harvest pita. Pursuant to 1 8, all hunters are

encouraged” to salvage C&.T parts of the animal including the heart, live, and kidneys and,

for moose, the head, hide. intestines, and stomach. Manning 13th. B.

At the preliminary injunction stage the court severed the residency portions of the

Ahtna CliP in an attempt to salvage the remainder under the Alaska Constitution and

applicable ease law. Opening the Ahtna Cl lP at least in legal theory to any and all :n:erestd

Alaskans proved conñising, difficult, and expcnsive for Ahtna to administer. There is
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Whereat, ::cbie hi h veen the \aWa Constitutional provisions as preted and

a’Wc in the s: and ‘b.c concept of a community har. st per::: 0 as authorized

in this am’: by the Hoard. ‘he Board’s 200 bli ing reWH:e :hs icace in the Ln:t

13 ire i do not 1Ile 1 in. t on I l’c. i3oam I- in 0n the cusiornar)

and traditional subsis ace as es in Area 13 emphasize e en residency and communal sharing.

lhe lWtra loUnd that local members of the community crc be: no hindered in passing along

their csramn: and traditional practices because younger and older members of the

community could not ontain a Tier 11 germ: a Fo0ow:no the servatiun that virtually since

o ::‘eeo! a the ‘Pie’: II ahsisteae perwit system Pm “plagued with public complaints 000LLt

ineriui,ies. unfairness, and false niieations” the Board’s )1)6 Pidjo include. We

(dl PiiviflL0

(1) The 1 icr Ii hue limits were 3 caribou per year, recently as of 2006 reduced to
2 per year (page 2);

(2) Atter 1 P50. historical use patterns caunged rapidly with more mechanized
access, cash employment, increased human population. increasing
competition (be wildlife, and fluctuatinu wildlife populations (pauc 3);

(3) The fall hunt traditionally lollo\vcd the salmon harvest: :1mw inter hunt was
whCnever meat was needed and game was available (page 4);

(4) Local hunters travel shorter distances to hunt and utilize less technology than
non—local hunters (page 4);

(51 Local hunters take more than needed for their own families to provide for the
community at large (page 5);

(6) Lifelong local residents do not Ware the non-local resident attitude of utilizing
other areas (page 5);

(7) The traditional of local residents is to salvage and use all parts of the
harvested animal in contrast to patterns based out of’ urban areas where the
ibeus is on meat and antlers and most organs, bones, and the hide are left in
the field (page 6);

(8) Traditions and roles regarding harvesting, providing, preparation. and storage
arc important within the Ahtna “cngii’’ system regarding the human place
within the natural world and a respectibi treatment of animals (page 6);
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uscr learned how to hunt um :am l in the local area: most :w
users :ond to he mrolled by the n:der than lone-term on: :roditi a’ and

aes (nouc 6);

(1 h) It is ‘i nom’ah va tn aee’ ut: mae the easmam’v :‘nc trudiho ndrnilv and
community harvest arn aetiee :• oar: a:’ the :vasmncL way of life to

the maai:m:m extent possible” page 7):

(11) There are no nun-local traditions of communirv-wn:e meat distri ion (nmc

(12) i’hccnaration of the interconneetca diversity of se,o:ee uses by non—local
users undermines the use or efficient and economic methods and means by
tucal users (naee );

(13) Under the State’s Tier II pennim stern permim have been. slowly sh:fting
from loss residents who are the most deoeridertt apart wiJ ife resources to
less suhs.s:enee-dependem ran c L:rnt ma 1):

(14) It is almost :apusdbe br new and ‘anne ban to quat for Tier Ii
:er:its aesnite a hsistence peienect on wiid1ii reamer for hx)d pace
1);

(15) The long term goal of the Board is to design a system to accommodate
subsistence-dependent users in a way that permits can be virtually guaranteed
fi’orn year to year (page 1);

(16) The customary and traditional subsistence uses of the e!ehina Caribou Herd
and moose were established by Altna Athahascan communities in the CoPper
River Basin and have been passed bet\veen generations arttlir and through
practices which were later udarted by other Alaska residents (page 2 :

(1 7) The pattern of taking mmd use arnone Ahtna village ‘esideats is more
economically cost and er’fort efdcient than among non-local residents (page
4); and

(18 Ahtnu members have a pattern of taking. use. and reliance where the harvest
effort ol products that are harvested are distributed or shared. including
customary trade, barter, and gift-giving.

The customary and traditional subsistence practices of local residents are contrasted to the

practices of urban users. The Board received evidence that Tier IT hunters do not necessarily

use their Pier II permit. which implied to the Board that the individuals who did not use their

Tier II permit are not true subsistence hunters dependent upon wildlife resources for survival.

The theme throughout the Board’s Findings in 2006 is that the customary and

traditional subsistence uses established and pracuced by local Ahtna community members
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are in line \vith a traditional subs:stenec a av of ii:c. but the practices of urhan_vouui

use:o and stenLe:s: from are not. As fashioned b\ the

hJ in 2009, the A.aaa ChIP lent :c:cH Ow Boarch Findines in 2006 and the rxpressed

lone—term cnai of the Board to “vi rtualiv a permit for a :a”ii,ou C\ rrv v’ar far

ca. eidcn: sua :ac user. he Alma ChIP o. :eca tor c:ght cnarate cummunit\ hunt

areas and is Jesigned to allow ClIP on: :H to hunt ever year ean a ClIP hunt is held.

In co::t:a a the 11cr I LirawlnO pennit hunt restrtcts participants from an’ other hunt and, if

successful, from hununu again in Area 13 !r three years.

1 ho ce] - histor\ (e’. en :.. Jefnen regarding AS I 6.05.330 is limited.

By letter of N Ireh 13. 1985. Governor SIc ci I conveyed a proposed bill to the Speaker of

the I loose to nrovtde the Board of I isheries and the Boaat of Game the same authority they

md before the then recent lebructry 1985 decision by the Alaska Supreme Court in Madison

v. Alaska 1pirtrnentof Fish andc n A Speo:u Committee on Fisheries within the

House :ecc,vcd testimon’: in a Nea ilv attended meetina on March 21, 1985. rcgard1tu the

effect of the dechoon. The Special Commiuce ured action that session on the

subsistence issue in a “prompt but thorouch manner.’ An unsigned letter of talent by

Rearcsonmtive Miller, Chairman of the House Rules Committee. dated 5/2/85 lbr CSlIB 288

In ?avton Suite. 938 P.2d 1036 (Alaska 1997). the court reversed a Board
decision not to characterize the upper Yenta River area as a subsistence use area. The court
cone ludcd,

The Board erroneously recuired current users of’ salmon in the unper Yentna River
area to have a familial relationship with prior generations of subsistence users in the
area. We determine that this interpretation of 5 AAC 99.010(b) is inconsistent with
AS 1605.258(a) and AS 16.05.940(7). W also conclude that the Board failed to
explain aueouawlv why it determined S AAC 99.01 0(b)(5) does not favor a flnding
that uses of upper Yenina River area salmon are eustomnr and traditional.

Peoton ‘:. late. 938 P.2d 1036. 1045 (Alaska 1997).
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states that under the bill the boards will limit subsistence uses to ‘A1aska residents who are

.h’:::E:ie.! in rural anmunities and rural areas.” Hearings were held, suttenwnts were made,

hut no Icuislation on subsistence was enacted in 1985.

Next session, by letter of Apr11 24, 2986, to Senator Kelly, Governor Sheffield

noted that he had introduced KB 288 in l85. Goverizor Sheffield attached a 20-pige

background briefing document on MB 288. The briefing document explained, inter alla, that

MB 288 was intended to address the problems said to have been caused by the decision in

Madison v. Alaska Deptment of Fish anjLQjç:

IV.A. It [MS 288J wouk: amend the definition of “s:bsistencp uses” in statute to
clarify that they are the customary an4 traditional uses by zg Alaska residents of
fish and j;:i:e. [ittnphasis in originalj

With regard to the CHP concept page 8 of the March 12, 1986 Senate Resources

Committee Staff report regarding SCS for CS tbr KB 288 states in pertinent pan:

Section 8 amends AS 16.05.330 to allow the boards to adopt regulations providing
for subsistence permits. those permits may be for all subsistence users within a
rural area, for rural communities or villages, or for groups or individuals in rural
areas. The boards are required to adopt a permit program when the subsistence
preference requires reductions in the harvest by nonsubsistencc users. Such a
reduction should only take place In case of a resource shorae compared to the
number of users. When that situation exists. the Department and boards should
have sucii a system in place so they can closely monitor the harvest and the demand
on the resource.

The April 3. 1986 Senate CS for CS tbr JIB 288 used the phrase rural areas” in its proposed

330(c) language, not bar_as, villages, communities. groups or individuals” as was eventually

enacted.

The 2006 Findings by the Board regarding customary and traditional subsistence

uses in Unit 13 were argey supported by :etimony from local and neary residents during

the Board meetings in 2009. Local subsistence needs in Unit 13 for moose and caribou are

Decision on Summary Judgment
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jrortant. iiieeci vital t :‘.mi There is no doubt Gut miii: cal :mnt: a.

receives sii.i eui:t and uruuablv untir competition from ml i :aaem who are

ereeiv. a to and may a acaalI’ ha e. vre l]nan a resoures. arernativC access to

other su enee aume. and tam• t’—thc—:rt h i:iae ea:iiment. I jo’. ever. on the icual

and ar eant esmh[hea b\ the Aha .meme Court in H; w1I v 785

h2i I ç:\Hka I 989). this .a.rt cone. as then despite Ge Rnnrc:’s attuma: a) cnaraemrn’e

vI:erv:se. the Ahtnu CHP is fundamentally a local- :ney based CHP. As such the Ainnu

CII P violates secti:: 3, 1 5, and 7 of article VIII of the AbLa Conii wton.

F. The Board Exceeded Its Authority by I)elcttatin Hunt Administration
utIuiritv for the Ahtna CHP to the Ahtna Tene Nen Subsistence

( iminittcc.

Ud.r the public trust doctrine, the State ma not delegate control over lish and

came .iaemen: to rivate mdiv iduais or en:iiies. ee tel s

Intormul Attorney ( leneral Opinion No. 227, 1091 \VL 5401; !ornm AllorIic\ General

Otvnion No. o3 -86—0504. 1 S(- WL 8 1121; :\ttorne:: General Opinion o. 663—88-)52 1,

N mv 12, 1 988 WI. 249437. Delecations of authoru. that are merely ministerial rather than

dseretionar in nature may be delegated. The breadth of the ClIP huni administration

responstbilities go beyond ministerial into discretionary determinations.

The court finds that AS 1605.330(c) does not authorize the Board to delegate

hunt anministranon authority under a OH P 10 a private individual or entity. The ;\htna LNP

for Unit 13 must be administered by the Department. The I)epartrnent may establish one or

more CliPs within Unit 13. consistent with Alaska cimsutununal and statutory requirements.

hut, must retain the administration responsibiiitics to ensure that accurate, timely information

is provided to the public vunruinu who. when, and how interested Alaskans may apply to

Decision on Summary Judgment
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hi nmt.ntv hunt.. Ci li hun: admin :tn :o the Ahtnu ei.e

nee .e ..nu . 0 rer . tue . “1 .mei* s nmie rn..

duoe u re ‘.s: lifles. l
-:‘‘

needs to naintaiu :ontrol of the de:cr.ln! ton of

the lawdtl iter;o for se.ee:jne who man hunt. t uthhs:nng any special :esir:ctions for the

hunt and tbr the noodling of the one. iud br establishing the :enus and concuons tbr

mrunu0ul co mu: hounu of cariocu and moose :akn .mder a ClIP.

C. The Board Decision To Allocate 300 Caribou to Tier I Permit Hunters
for Cnrbou in Unit 13 for the 2009 and 2010 1 lunts:

me aot the BooL. V L,.C
. by .ugu the Idnit

13 caribL a hunt horn icr Ii to Tier I. this issue is :uo’.t.

H. Board Decision To Allocate 300 Caribou to the Community Harvest
Permit in Unit 13 for the 2009 Hunt:

Given the court’s hoI!og that the i3oard violated Alaska law by authorizing a

residency—based ClIP :‘or the Lhtit 13 caribou hunt. this is.ue is moot.

I. The Special Restrictions on the Unit 13 Caribou Hunt:

1 he 3oarn iu’.oosed :ct: ictouns and special re uircmcuts on the 2009/2010 Loit

caribou hunts. Those special restrictions and reQuirements do not present issues of

constitulional dimension. ‘I’he l3uurd has discretion in fashiurilnu special restrictions to

achieve its overall game manacemeni objectives, Reasonone minds could differ over

conditions such as the requirement to detro and leave caribou antlers in the field. Caribou

antlers have been used for ecntur:es as toys and for pipes. art carvnitts. jewelry, snow

ehes. rustic turniture components. and rade. I lowever. the Board is vested with

Considerable discretion and .iutiioi’itv in this regard. (liven the annual potential lbr l3oard

review and modification of these oondions, the chalicatte to these restrictions is denied.
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CO\C’T. [SION

For :ae reasons set foih above. summar’. judement is znrmci as rbllo

• he motion i A\VFCF to in’. a!idmo the Ahtna ClIP is gra:i:

• public trust doctrine impre rr n ehallen b Manning to the

i3oard’s authenra:mn of the Ahtna C1TP , grwitd:

• ihe on: act cha lenee . \lant ing is denied:

• The argument by Manning that his Tier 11 priority status is’ right entitled to

heightened constitutional scrutiny is denied:

• i’he cbu.enee H. \ loaning to the oeecuoe:. of the public notice ot’ the 2009 Board

:s ranted vith regard to the Board change from a Tier 11 to a Tier I hunt

and with regard to the dndino that subsistence users of Lnit I 3 enrbou only need

:e ear: ori c’ er ftur cars.

• Ihe challenee by Manning to the Board’s exper:meni to change the Unit 13

caribou hunt front Tier 11 to Tier I ts granted;

• The \ !oiu.ing :\VbC 1 ebol lenue to the . location at’ 300 caribou to .

ClIP and 300 caribou to the Tier I permit Jra\vmg mat 15 moot:

• The citulienge by Manning to the liarLi’s special conditions for the 2009/10 Unit

13 caribou hunt is denied.

Based on the l’oreoing rulings, the Board is enjoined from proceeding \Vith a Tier

I hunt tor caribou in Unit 13 this year, i enjoined from rieleantirne CHP hunt administration

authority to private entities or individuals, and is enjoined from authorizing an .\htnu CF!P

that is lUndamentallv residency—based.

DATED lOIS day of July. 2010.

Carl l3auman
SI PLRIOR COLRT TLI)(l

‘:t a copy ot ite :oetoliq ws made 1 .0

it ther aerees o ‘ocurd:
cca’

atTh° 4_—
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