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What is a 404 program?

Section 404 of the Clean Water Act requires that all dredge and fill activities in surface waters (the
ocean, lakes, rivers, streams) and wetlands be permitted. This permitting is done by the U.S. Army
Corps of Engineers under what is known as the “404 program.” Per the Clean Water Act, EPA
retains oversight over the Corps’ 404 program.

Wetlands provide valuable functions that include habitat for plants and animals, wildlife corridors,
improvements to water quality, and flood and storm attenuation. Wetlands in Alaska range from North
Slope tundra to forested wetlands in the mountains of Southeast. With over 174 million acres of wetlands
(65% of all wetlands in the nation), Alaska’s stake in administering the 404 program is unlike that of
any other state.

Examples of activities requiring 404 permits include filling in wetlands for any purpose such as
roads, or residential or commercial building pads; and construction of breakwaters, dams, and
levees. The 404 permitting process itself involves an evaluation of the dredge and/or fill activity to
identify the “least environmentally damaging practicable alternative” (LEDPA) for a project. An
authorization for a dredge or fill activity must be accompanied by what is known as 404(b)(1)
findings on potential short-term or long-term effects of a proposed discharge of dredged or fill
material on the physical, chemical, and biological components of the aquatic environment. This also

includes an evaluation of cumulative impacts.

The goal of 404 permitting is to avoid or minimize impacts to aquatic resources, including wetlands.
Where impacts are unavoidable, actions are taken or required to mitigate those impacts.

The Clean Water Act intends for states to implement (to assume primacy for) the 404 program with
the Corps of Engineers and the Environmental Protection Agency (EPA) acting in an oversight role.
States seeking primacy for the 404 program require EPA’s approval.

SB 27 gives the authority to DEC and DNR to evaluate the costs and benefits of a state run
program; begin the application development process and to seek approval to implement the
program if it makes sense to do so.



How do states assume the 404 program, and what can states gain authority over?

The Clean Water Act spells out the requirements for a state’s application for 404 primacy. These
include a formal request by the governor; a description of the program as the state will run it; the
state Attorney General’s declaration that the state program is consistent with the federal program;
memoranda of agreement with EPA and the Corps; a description of staffing and funding; and copies
of all applicable state statutes, regulations, and administrative procedures. EPA will not approve a
program that is less stringent than the federal program.

States may assume primacy for the permitting and compliance program for all waters and wetlands
except tidally influenced waters and waters that are or could be used for interstate and foreign
commerce and wetlands adjacent to those waters. The Corps will retain authority for permitting
dredge and fill activities in these waters in Alaska even after Alaska formally assumes the 404
program.

Two other states already have primacy for the program, New Jersey and Michigan, while other states
are considering it. The Department of Environmental Conservation (DEC) currently plays a
secondary role in the 404 program in Alaska, reviewing permit applications, in some cases applying
Alaska-specific conditions, and “certifying” that the Corps’ permits meet State water quality
standards.

While I have described the formal process for 404 assumption from the Corps, there is a second
mechanism where states can administer Section 404 dredge and fill permits. This is done by
partnering with the Corps in the issuance and administration of what are known as State
programmatic general permits, or State PGPs. These permits are general permits for dredge and fill
actions that are similar in nature and have minimal individual or cumulative effects. The Department
likely already has statutory authority to administer State PGPs, but the proposed legislation and fiscal
note provide for the state to explore and pursue both this option and the formal primacy option.

Multiple Alaska administrations over many years have considered primacy for the 404 program with
the most serious consideration about 10 years ago. The decision at that time was to first pursue State
primacy from EPA to implement the federal Clean Water Act (Section 402), National Pollutant
Discharge Elimination System Program — the wastewater discharge permitting program. DEC has
completed that process with EPA approval of the program in 2008 and the State’s final step to have
full authority in 2012, when we accepted responsibility for the final industrial sector’s permits.

With that recent experience, now is a good time for the Alaska to expand control over its waters,
recognizing state priorities for prompt permitting for economic development while protecting water
quality. The application process for 404 primacy will be similar, as will program development and
implementation. The lessons learned from that experience will apply directly to 404 assumption.



One lesson, however, is that we know that it will take time. There are multiple opportunities along
the way for the public to weigh in on program development as well as opportunities for the
legislature to have a say in whether the state proceeds with primacy — when we may seek additional
statutory changes to ensure the program will be consistent with the federal program and when we

seek the budget necessary to implement the program.

Why is assumption of the 404 program important?

Almost half of Alaska is considered wetlands — 65 % of the nation’s wetlands are in Alaska. With
wetlands so omnipresent in Alaska, most major projects — and a very large number of minor
projects, like housing pads — require 404 permitting. Yet the Corps is experiencing budget cuts and
staff reductions. In a state like Alaska with a very narrow window for construction, such delays can
and do result in project delays of a year or more. A state-run program that is accountable to
Alaskans and the legislature will assure that it is the State that decides the level of resources to
devote to a program that is so essential to the state’s economy. The state will have control of its

permitting priorities.

Both DEC and DNR have placed significant emphasis in recent years on permit reform. From
automated permit application to improved business processes, the State is well-poised to apply these
streamlining improvements to the 404 program. These faster, streamlined practices place more
emphasis on results — protection of wetlands and water resources — and less on cumbersome

processes.

With a state-run program, two agencies — DEC and DNR — that have a long history of successful
interaction — will run the program, rather than the four currently involved: The Corps, EPA, DEC,
and DNR. Two vs. four simply means less bureaucracy. ADF&G will, of course, retain its Title 16
permitting authorities and DEC and DNR will coordinate and consult with ADF&G as part of the
404 process.

Other benefits of a State-administered program:

e Cost savings for applicants in permitting major new projects.

e Greater certainty of adequate funding and staffing for the program.

e Permits and mitigation solutions that truly reflect Alaska’s priorities and unique conditions
with Alaska specific program guidance.

e Animproved appeals process that is timelier and less apt to stall projects needlessly and
indefinitely.

e Judicial proceedings generally decided by Alaska courts instead of outside federal courts.

e A stable, risk-based, and predictable enforcement regime.

e Replacement of formal federal ESA and EFH consultation processes with less formal, faster
processes while still achieving the objectives of those programs.



What does the legislation do?

The legislation before you provides two parallel tracks: Study 404 primacy and prepare an
application for the program, and begin capacity building from the start. First, it directs DEC and
DNR to evaluate costs, benefits, and consequences of the state assuming primacy for the 404
program, providing resources to the departments to do so. At the same time as the agencies are
performing this evaluation, State staff can partner with Corps staff in the issuance of state
Programmatic General Permits and authorizations under these general permits, assist the Corps with
priority permit issuance, and work alongside the Corps in implementing mitigation projects
associated with permitted projects in a way that works for Alaska’s unique situation. This capacity
building provides tremendous benefit to the state agencies when the state does gain primacy for the
program, providing trained staff and tested processes for running the actual program. Additionally, it
provides benefits to Alaska’s permit applicants who will gain from the state staffing addition: shorter
turnaround times for 404 permits, while continuing to protect water quality.

In addition, this legislation provides the authority for DNR and DEC to administer the program and
provides the authority for DEC to apply to EPA for authorization for the state-run program, as well
as providing both agencies the authority to issue regulations needed for the program.

Because the state is still early in the process of fully understanding the ramifications of 404
assumption, this bill will likely not be the last 404 legislation that comes before you. As we research
statutory requirements, it is likely that we will back with needed changes: Statutory change has been
required of other states secking authority for the program. In addition, DEC and DNR will be
evaluating the resources necessary to implement and run a state 404 program. The estimates in the
fiscal notes that accompany this bill are for the application process and to begin the initial capacity
building I’ve mentioned. By the FY16 budget cycle, however, we expect a decision point regarding
whether to advance the primacy effort. At that point, DEC and DNR will have a much better
understanding of the resources that will be required for the full program. We expect that additional
resources, likely significant because it is a significant program, will be required at that time.

Fiscal Impacts

There are three fiscal notes for SB 27. The dollar amounts from the DNR and Law fiscal notes are
includes in the services line of the DEC fiscal note — DEC’s fiscal note represents the full funding
request for the early stages of evaluating and beginning preparation for a potential primacy
application; and to increase the State’s understanding of the program through capacity development.
The fiscal note does not include the full costs to implement a State 404 program.

During the Senate Resources committee meeting, Senator Fairclough asked for a comparison
between the steps the State took to evaluate and assume primacy for the Clean Water Act Section
402 National Pollutant Discharge Elimination System wastewater discharge permitting program and



the steps we would take relating to the CWA Section 404 program if SB 27 passes. The federal
procedures and the requirements for a state’s application for primacy are very similar for the two
programs.

One difference in the two paths to primacy is that DEC was already operating a robust wastewater
permitting program and the existing 29 positions transitioned to the 402 program. While DEC and
DNR have significant experience on large projects with the 404 program, the current DEC
investment is about 3-4 FTE spread over approximately 7 employees.

The fiscal note for SB 27 represents a faster pace than DEC’s pace with the similar effort for Section
402 primacy. The first several years of Alaska’s 402 primacy effort were spent learning about the
application process for primacy; working with EPA to help them understand that the State was
serious in its desire and plan to seek primacy; and helping Alaskan stakeholders understand costs,
benefits, and consequences of primacy. This effort and preparation of the primacy application was
accomplished with 2-4 full-time positions and existing staff over a period of about 6 years.

The State has learned from this process, as has EPA, and much of the early work done for 402
primacy can be compressed during the 404 primacy application process. The fiscal note for SB 27
represents the most efficient way to timely analyze the costs, benefits, and consequences of 404
primacy; to work with the EPA and the Army Corps of Engineers to resolve the complex questions
that 404 assumption raises; begin to increase program capacity; and to apply for the program.

Once we have evaluated the overall costs for operating a state 404 program, the legislature will have
one or more opportunities to weigh in on whether to proceed with primacy when it considers any
additional statutory authority needs, and when it evaluates whether and how fast the state adds
sufficient resources to implement the 404 program.



