THE STATE Department of Law

of
CRIMINAL DIVISION

Criminal Division Central Office

GOVERNOR SEAN PARNELL P.O. Box 110300

Juneau, Alaska 99811-0300
Main: 207.465.3600
Fax: 907.465.4043

April 11,2014

Hon. Representative Bill Stoltze
Alaska House of Representatives
State Capitol, Room 515

Juneau, Alaska 99801

Dear Representative Stoltze:

Chuck Kopp, from Senator Dyson's office, provided me an article from the Alaska
Dispatch identifying the person, John P. Rogers, as the individual Senator Dyson was
speaking about during his April 10, 2014 appearance before the House Finance
Committee. (The article is attached to this letter.) Mr. Rogers told the Alaska Dispatch
that, "It [a charge of possession of a controlled substance] devastated my life." The
article relates that Mr. Rogers said the police searched his vehicle after a "fender bender"
and found an empty prescription drug bottle which, after analysis, came back positive for
an opiate. He described doing two years in jail for the offense. We have obtained the
police reports for the case to determine the amount of the drugs and the accuracy of other
factual assertions made by Mr. Rogers. I can start by saying that according to CourtView
and our database, Mr. Rogers was convicted of possession of a controlled substance
under AS 11.71.040 and received a sentence of 2 years of jail with the 2 years suspended,
that is, no jail time.

It is correct that he had a prescription pill bottle with a label for hydrocodone, which did
not contain the prescription pills. It did contain "a leafy substance in the bottle." (This
quoted language comes from the criminal complaint attached to this letter.) The amount
of the leafy substance was small, less that a gram, according to the laboratory report.
(Report attached.) The substance was found to be heroin. Mr. Rogers' blood was also
tested and showed the presence of morphine. (Report attached.)

This was not Mr. Rogers' first encounter with the law. A check of CourtView and our
records shows nine convictions. This includes the felony drug conviction. This was his
third felony conviction in Alaska and you will note he received no jail time to serve for
this third felony. Department of Law records show that in the last nine years, we have
opened 15 files for this defendant. One of these cases was an appeal and three files were
consolidated into one case, 3AN-10-2246. This leaves eleven crimir * cases. (I am
attaching o 7 st t itemizing these mat s to this letter.) The followir cases
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were submitted to us by law enforcement for criminal prosecution in the same order as in
our summary.

Criminal Trespass in the Second Degree AS 11.46.330
Possession of a Controlled Substance in the Fourth Degree ~ AS 11.71.040
Robbery in the Second Degree AS 11.41.510
Criminal Mischief in the Fourth Degree AS 11.46.484

Possession of a Controlled Substance in the Fourth Degree ~ AS 11.71.040
Distribution of a Controlled Substance in the Third Degree ~ AS 11.71.030
Possession of a Controlled Substance in the Fourth Degree ~ AS 11.71.040

Misconduct Involving a Weapon (Felon in Possession) AS 11.61.200
Violating Conditions of Release AS 11.56.757
Theft in the Second Degree AS 11.46.130
Felony Criminal Mischief AS 11.46.482

These are the primary charges the police submitted for prosecution. Mr. Rogers was not
convicted of these offenses, but rather, they were the starting point. The DA office
reviewed and screened these referrals and Mr. Rogers was convicted of the offenses
described below.

Here are his convictions, in order of the date of conviction.

8/18/05 Driving on a Revoked License - his license was presumably revoked
because of convictions from another state;

7/20/06 Felony Vehicle Theft;

12/28/07 Resisting or Interfering with an Arrest;

5/10/10 Felony Misconduct Involving Weapons;

8-14-11 Violating Conditions of Felony Release;

12/8/11 DU,

12/20/12 Disorderly Conduct;

12/20/12 Violating Condition of Release;

5/24/13 Violating Conditions of Release;

5/24/13 Misconduct Involving a Controlled Substance - this is the offense referred
to in the Alaska Dispatch article.

From the police reports regarding the case and Mr. Rogers' discussion with the Alaska
Dispatch reporter, I notice that Mr. Rogers told the police officer that he had some
problems in Texas. I checked with Texas and the following is a list of Texas cases that
involved Mr. Rogers. These are arrests, not convictions. I do not have immediate access
to Texas court records to dete_____ne which, if any, .__>s resulted in a conviction.
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12/29/1997 Failure to Identify a Fugitive From Justice

3/25/1999  Resisting Arrest, Search or Transport

1/23/2000  Unauthorized Use of a Motor Vehicle, a felony, and Evading Arrest

8/13/2003  Possession of a Controlled Substance Less than One Gram and
Possession of Marijuana Less than 20 Ounces

9/12/2003  Driving While License Suspended

I have a copy of the police reports for the case that was discussed on April 10, 2014,
which I have not provided. They contain names and other personal information about
witnesses. I can show them to you if you wish. I think it best that the information not
become part of the public record. It is available for review. However, I believe that the
information I have been able to send you will help you evaluate whether the prosecution
of heroin in the pill bottle was appropriate.

Sincerely,

MICHAEL C. GERAGHTY
ATTORNEY GENERAL

:Amﬂ& W

Anne Carpeneti
Assistant Attorney General

Attachments
cc:  Hon. Senator Fred Dyson
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The state téﬁs’t»ed the residue in the bottle, and it came back positive for an
opiate derivative, Rogers said.

His defense attorney requested an independent review of the residue, he
said, and the test came back negative. But the state allegedly wouldn't back
down from its test results. Now he's concerned about the validity of the test
after hearing about Paimer's alleged crimes. He spent about two years in jail
before entering into the plea deal.

“It devastated my life,” Rogers said. “The time, money and resources it took
to get out of jail." He said he knows he’s not an angel -- he hasn't made the
most of his life -- but the possibility that he could have avoided jail, or the
possibility of having the charge tossed, is why he’ll “following the case
closely.”

Tainted cases?

The charges against Palmer accuse the former forensic lab analyst of
adding adulterants to reference standards in an attempt to cover up the theft
of drugs, some of which were opiates. Reference standards are pure
substances used in laboratories to establish a base of measurement for
evaluating similar substances.

There's also the matter of missing drug evidence, which raises the possibility
of tainted cases and may prompt requests for full discovery in a plethora of
drug cases.

Skidmore said he is not concerned about the standards. Despite the added
adulterants, he said, as long as they contain some of the controlled
substance being tested, they're still valid measurements.

“There's no concern about those other than the fact that someone was doing
something with them that they shouldn’t have been,” Skidmore said. “That's
obviously a concern but it didn’t invalidate -- from a scientific standpoint --

any of the testing.”

The larger dilemma, he said, is the missing drug evidence. Skidmore said if
evidence of any sort goes missing as the result of conduct by someone who
v " with orin law enforcement, such a development is fa\ dletoth

C € due to presumption of innocence. Typically, a jury is tolc' *" * "he
missing ¢ 1w would've been favorable to the party fight...3 ci
accusations.

http://www.alaskadispatch.com/print/article/20140307/former-alaska-crime-... 3/21/7014
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-Pespite Palmer’s and other crime lab employees’ regular contact with
controlled substances, none are required to take a drug test when hired.

The same goes for all state employees, with the exception of some maritime
highway employees and commercial driver's license holders. A 2001 Alaska
Supreme Court opinion says state employees cannot be drug tested unless
there is valid reason to believe they're abusing substances.

Anchorage police employees and firefighters appealed a Supreme Court
decision affirming the Municipality of Anchorage policy, adopted in 1994, of
random drug testing for “employees in safety-sensitive positions.” They
argued the policy was unconstitutional, and the Appeals Courts agreed.

The court decided “that the Municipality’s random drug testing provision
* violates the Alaska Constitution’s prohibition against unreasonable search
and seizures.”

Said Skidmore: “We're now squarely dealing with that ruling.”

The charges against Palmer detail years of alleged drug abuse, including
daily use of meth and heroin. The abuse occurred when he was employed

as a crime lab analyst.

Palmér testimony

During his time as a crime lab analyst, Palmer gave witness testimony
during a drug-related case as well as a drunk driving and manslaughter

case.

In the drug case, Palmer testified about pills possessed by defendant Neely
C. Humpherville, who was charged with miscellaneous drug charges and
breaking his probation conditions. Humpherville had pills that “were not
pharmaceutical tablets. They were illicitly produced tablets.’ (Palmer) stated
that he had seen such Bart Simpson-shaped pills before and that they were
‘generally the kind of rave pills that you would see, also known as Ecstasy,”

according to court documents.

Ecstasy contains MDMA, Palmer testified, but the tablets he’'d tested for the
state did not include it. Instead, the seized drugs contained ingredients not
controlled bvtt =~ r its . Still, the sal

"tov M ly 1 Y i juo,
Humpherville, who was found guilty of a single third-degree miscellaneous

http://www.alaskadispatch.com/print/article/20140307/former-alaska-crime-... 3/21/2014
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