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Commissioner Angela Rodell
Alaska Department of Revenue
P.O. Box {10400

Juncau, AK 99811-0400

Re: Apphcation of Tourist Vehicle Rental T'ax to Delta I.casing, LI.C
Commissioner Rodeil:

We are writing to you in my capacity as president of Delta [casing, LLC, An Alaskan-owned
business with oftices in Anchorage and Deadhorse, Delta 1.casing has focuscd on leasing industrial
cquipment to construction contractors, mining companics, oilficld operators and associated
industrial service providers. While much of Delta [Lcasing's income is carncd by leasing equipment
such as loaders, forklifts, man-lifts, generators, portable offices and other industrial cquipment to
customers working on the North Slope, the company also owns a fleet of vehicles, (primarily 4x4
pickup trucks) designed for hauling or towing light construction equipment, tools and safety gear.
The vast majority of these pickup trucks are kept by our customers for periods of six to twelve
months duration, or more.

‘These pickup trucks are the impctus for this letter since, as you may alrcady know, the Alaska
1cpartment of Revenue has initiated criminal and civil investigations against Delta Leasing and
several of our competitors for non-payment of rental car taxes alleged to be due under AS 43.52 in
connection with the leasing of vehicles in their commercial cquipment inventory. The purposc of
this letter is to provide you with some background information and request that you review this
maticr. As explained below, we believe, following a carcful review of this issue by our Alaska legal
counscl, that the IDepartment of Revenue has embarked on a misapplication of the Tourist Vehicle
Rental Tax, and that Delta Leasing and many other Alaska businesses in our industry will sustain
substantial damage and harm as a result of the Department of Revenue's interpretation of the
statute,
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In adopting the rental car tax statutes found in AS 43,52, the clearly stated goal of the Alaska
I.cgislature was to gencrate revenuc from tourists visiting Alaska and requirc that tourists bear a
poruion of the costs of maintaining Alaska's roads and tourism infrastructure. The sponsor
statement for the legislation cxplained that “tere were 1.6 million visitors to the state in 2002” and that
“many of these visitors rent passenger »ehicles.” Tt described the reason for the tax as “a way  for the State to
raise revenues that could be used for roud and highway maintenance, repair, and construction as well as
contribute to the tourism industry for promotion and marketing, " Subsequent committee hearings on the
bill focused on this stated purpose and made 1t clear that the bill was intended to create a tax that
targeted short term car rentals to tourists.  Fhis intent is manifested in the cnacted law utself, which
provides in AS 43 52 080(c) that “the legislature may appropriave the actual balance of the wehicle rental tax
aceount for teurism development and marketing.” Throughout hundreds of pages of legislative history, a
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continually repeated theme is that legislature's goal was to enact a tax that would be paid by out-of-
state visitors renting cars on 4 short-term basis

‘T'o prevent the tax from being applied to long-term rentals and leases - transactions that would
typically involve Alaska residents -- the legislature expressly exempted any vehicle lease or rental
exceeding 90 conseeutive days, (same vehicle, same client, with no interruptions in rental period),
from being subject to the tax. Additionally, the legislature limited the scope of the tax to passenger
vehicles driven on a "highway or public-right-of-way," which excludes all of the privatcly maintair.cd
roads within the Prudhoc Bay / Deadhorse arca. State maintenance cids at the northera-most
terminus of the Dalton Highway, and all of the roads beyond that point arc maintained by BP
Fxploration (Alaska), Inc. or other oilficld operators. Delta Leasing's oftice and rental yard in
Prudhoc Bay is located beyond the end of the Dalton [lighway and our North Slope customers
operate our leased vehicles on privately constructed and maintained roads beyond the sccurity
checkpoints located just past our office and rental yard facility.

In the years that followed the original cnactment of the tax statute in 2003, the legislature finc-tured
AS 43.52 10 minimizc its impact on Alaska businesscs that were never intended as targets of this tax
‘I'o accomplish this, the legislature created excemptions for taxicabs, off-road vehicles, and rental
trucks. This latter exemption is of particular importance to Delta Leasing, since a “rental truck” is
defined as any motor vehicle with a gross vehicle weight rating over 8,500 pounds designed or used
for transporting personal property. “Personal property,” as defined by Alaska law, includes the
cquipment, tools, supplics and matcrials transported by Delta Leasing's vehicles, regardicss of the
fact that they arc transported for commercial purposcs. T'his cxemption covers % ton or | ton
chassis 4x4 pickup trucks, which comprise most of the vehicles Delta Ieasing offers for lease to our
customers.
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Following cnactment of the Tourist Vehicle Rental Tax in 2003, the Department of Revenue
communicated information about the tax to conventional rental car companies to give them fair
warning of the need to collect the tax from their customers.  Significantly, the Department did not
contact Delta L.casing or our many competitors who offer light industrial vehicles to commercial
operators to warn that their vehicle leasing activitics would be subject to the rental car tax.
Presumably, the Department did not provide similar notice to Delta [.casing and others because the
Department, itsclf, did not perceive that the tax statute applicd to these leases. {f the Department
had provided such notice, Delta I.easing and our multiple competitors would have had a fair
opportunity to open a dialog with the Department about the propricty of enforcing the tax against
their busincss activities and /or begin collecting the tax from customers.

Thercaficr, the Department adopted a regulation -+ 11 AAC 52.030 - which states in part that
“unless ‘he lease or rental contract contains a written term exceeding 90 consccutive days, the lease
or rental 1s subject to the tax” and that “the extension or renewal of a leasc or rental, or a new or
supplemental contract, may not be combined with previous contracts.” This regulation directly

The legislature intended this tax to be a pass-through and did not intend the burdens to fail
on the Alaska companies that offer short-term car rentals. The cxpress provisions of AS 43.52 and
the accompanying legislative history make it clear that rental companics were merely the
utermediarics whose limited role was collecting and remitting a tax that was to ultimately be paid
by rental customers,
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conllicts with the plain text of the statute, which mandates that the tax only applics to the leasc or
rental of a passenger vehicle that does not exceed 90 consccutive days. The statute says nothing
about rencwals or extensions not being considered part of the original lcase. The only requirement
is that the lease or rental duration exceed 90 consecutive days. T he statute does not differentiate
between long term rentals that arc the result of 2 contract with “a written term cxceeding 90
consccutive days” and those that do not. In attempting to impose that distinction, the regulation
subjects to potential taxation transactions that the legislature clearly intendcd to cxempt.

Delta Leasing's first contact with the State regarding this tax came in the in fall of 2010. The
1Department submitted a general inquiry via our website contact form asking about our operations
and stating that our vehicles might be subject to the tax. We sent a return letter explaining that our
business almost entirely involves long term vehicle leasing of vehicles to commercial and industrial
customers, as opposed to short-term rentals to tourists and visitors. Our business also almost
entirely involves lcasing of vehicles in excess of 8,500 pounds to commercial and industrial
customers operating on the North Slope of Alaska, where there arc no publicly maintained roads or
rights of way. The Department responded with a letter offcring some non-specific and non-
responsive guidance regarding the rental car tax, and requested a copy of a sample lcasc contract to
review. Pelta Leasing complied with the State’s request and submitted scveral sample form lcase
contracts. ‘The closing line in our transmittal to the State said, “Please fecl free to contact me if you
would like to discuss this matter fusther after you've reviewed the leasc agreecments,” We have
attached copics of this correspondence with the Department to this lctter.

Delta Leasing heard nothing further from the Department on this matter, and given the legislative
history of this tax, we assumed that the information and samplc leases we provided sufficed to
resolve any question the Department had about the application of the tax to our business. The
Department never initiated any form of follow up contact, ncver initiated a tax audit, and ncver scnt
any further notice that it believed any taxes were duc.

1,  TheDepartment's Pending Investigation of Delta Leasing

More than three ycars after these 2010 communications, on November 6", 2013, Department agents,
accompanicd by armed police officers, went to Delta Leasing's Anchorage and Prudhoe Bay offices
in a coordinated raid and scized numerous computers from our offices along with 70 bankers boxcs
of our business records and files pursuant to a criminal scarch warrant. To obtain this scarch
warrant, a Department investigator alleged in an affidavit that Delta Leasing had violated AS 43.52
by offering to Icase a heavy duty, % ton work truck to an Alaska construction contractor without
collecting the passenger vehicle excise tax. Apparcntly, the Department's cmployees belicve that the
Tourist Vehicle Rental Tax should be assessed against and collected from Alaska construction
companics who lease trucks having a gross weight rating in excess of 8,500 pounds.

Unquestionably, subjecting such leases to taxation is not within either the intent or the express
wording of the statutc.

Since having almost the entirety of our business records scized by the Department's investigators,
Delta Leasing has extended cvery cffort to cooperate with this investigation. We have requested
scttlement discussions to review what taxes may be owed, and whether the rental car tax is cven
applicable to companies such as Dclta Leasing. We have clearly communicated the willingness of
Delta Leasing to pay any taxcs that might actually be owed, even though we never collected those
taxcs from any of our customers and now would unable to “pass through” the tax to customers, as

was the Jegislature’s intent.

— o P P B e = e e e A g e e %

/ L YAlaska s'remierkeasing cormpany

san - e P B G R I R - - ——iama = et e - e mme

e g i ot



P

It has been and remains our good faith belief that Delta Leasing, as well as the multiple other
Alaskan companies offering industrial vehicle leases to commercial operators, are not obligated to
colleet the tourism focused rental car excise tax from our commercial customers. Qur belict and
position arc guided by the following factors:

L AS 43.52's stated purpose and wtent was to tax tourists visiting Alaska, not in-state
industrial venicle leases.

2. Since AS 43 52 defines a passenger vehicle as a vehicle “driven or moved on a highway or
other public right-of-way in the State,” vehicles leased on the North Slope are not subject to
the rental car tax.

3. The rental car tax applics only when a lease or rental is 90 days or less, without regard to
whether the vehicle in question is kept by a customer on a renewing lease, or lease extension
of the same vehicle to same customer with no interruption,

4. AS.43.52 specifically exempts "rental trucks” with a gross vehicle weight rating over 8,500
pounds, which excludes % ton or larger trucks that arc designed or used to transport personal
property.

Preliminary conversations with our core customers have confirmed that they are not being charged
the ‘Tourist Vchicle Rental ‘Uax by competitors who also lease vehicles for commercial and industrial
usc. We are now faced with an impossible dilemma of whether to start collecting a tax from our
customers when a tax may not be due. If Delta Leasing begins collecting the remtal car tax in
wholesale fashion at this time, we will have an immediate competitive disadvantage in an industry
where there are over a dozen other similarly situated Alaska businesses like ours that are not (to the
best of my knowledge) collecting this tax from their customers.

With 26 full-time employces, we are a relatively small company. If the Department elects to pursuc
and clarify these significant legal issucs in a criminal casc against our company:

Delta I.casing will not be able to submit bids for new customers and new work;
Relationships with our existing customers will be severcly damaged;

We will be unable to retain key employces and technicians, and;

Delta Leasing will be unable to obtain cquipment financing which is critical for the
company's survival in the highly competitive cquipment lcasing business

We believe that, at a minimum, the approach used by the Department when it made the
determination that vehicle rental tax was not applicable to motorcycles should apply here. In 2009
and 2010, when the Department determined, years after it had been adopted, that the vehicle rental
tax applicd to motorcycles, the Department properly applicd its interpretation only prospectively, and
it did not seek to impose punitive and destructive claims for back taxes, interest, and penaltics in the
companies that had, very much like Delta Leasing, unknowingly failed to collect and pay the tax.
The Department did so because it recognized that applying its new interpretation of the vehicle
rental tax retroactively would, in addition to being legally questionable, be so punitive that it would
drive many small Alaskan companies out of business. The same considcrations and realistic view of
the law and the history of this tax that was applied to the companics renting motorcycles should be
accorded companies like Delta Leasing who engage in offering industrial vehicle leasing to
commercial cntities.
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[n summary. pursuing 4 ciminal prosccution against our company basced on an incorrect
interpretation and application of the vehicle rental tax could drive Delta [Lcasing out of business, and
put dozens of Alaskans out of work. In order to avond that possibility, [ respectlully request an
opportunity to discuss this matter with you m hopes of developing a conscnsus approach that Delta
F.casing, and our multiple competitors, can utilize to address any poteatial liability for past-due
uncollected taxes, and develop an industry-wide standard for application of the rental car tax that
can be applicd to our future leasing activitics.

Qur company is owned and operated by long-tcrm Alaskans with impceccable personal and
professional reputations, and by a respected Alaska village Native corporation. Whatcever the
resolution of the underlying tax issue ultimately may be, 1t did not and docs not require a criminal
investigation to sccure our compliance with the faw. We will do whatever is required to be good
corporate citizens, but we also belicve that the Department has a responsibility to act fairly and
rcasonably, and not with an unduc heavy hand, in resolving what undeniably is a bona fide legal
issuc and unclear arca of the law. Given our commitment to Alaska, we will plan to file a tax return
for the past three years and pay the tax under protest that we believe may be due, irrespective of the
legislative wtent for this statute. It is our sincere desire to work with the administrative process of
your department to resolve our good faith dispute; however, the actions of the State may ultimately
lcave us with no choice other than to seek judicial review of this statute and the Statc’s actions.

I will be working from our Prudhoc Bay office most of the carly part of January, but would be
available to meet with you at your convenicnce any time from January 20" on. 'Thank you for your
consideration of this important matter.

Sincercly,

Rudi von Imhof
President
Delta Ieasing, [1.C

Enclosurcs:
o Declta I.casing 10/5/10 Letter to State of Alaska
e Statc of Alaska 10/14/10 Letter to Delta Lcasing
o De'ta Leasing 10729710 Fax transmittal coversheet to State of Alaska
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Alaska Department of Revenue December 27, 2013
P.O. Box 110400
Juncau, AK 99811-0400

Re: Payment of AS.43 52 Vehicle Rental Tax Under Protest

Attached you will find payment of vehicle rental tax quarterly tax returns for Delta Leasing,
The tax returns cover the period reflecting 4™ Qtr., 2010 through 3 Qtr., 2013.

Fhe filing of these returns and payment of this tax is under protest. AS.43.52 was not
intended to tax vehicles rented for industrial purposes by Alaska Companies. These returns
are for rented vehicles less than 8,500 GVWR leased to customers operated on publically
maintained road systems for a duration of less than 90 days. None of this tax was collected
from our customers.

Sincerely,

Rudi von [mhof
President
Delta Leasing, LLC



13 pages redacted
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October 29, 2010

Mr. Johnathan Page

Tax Auditor lit

550 W, Seventh, Suite # 500
Anchorage, AK 99505-3566

Re: Alaska Vehicle Rental Tax Compliance

Mr, Page,

Thank You for your recent letter with your input and interpretation of the tax law. Per your request, |

Sent Via Fax: 269-664-- 20 pages

have attached several representative lease / rental agreements with this letter for your review

Please feel free to contact me if you would like to discuss this matter further after you've reviewed the

lease agreements.

Sincerely,

~

Rudi von 'mhof
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SUATE OF ALASHA e

PO Bux 150420
Juneaw AK 99811.0420

DEPARTMENT OF REVENUE 907 465 2320

N -1 550 W Seventn Suite 500
Tax Division Anchorage AK 99501.3566
907 269 6620

WA RN state ak us

October 14, 2010

Certificd 7007 2680 0000 4635 8291
Delta [ casing. 11.C
Autn: Rudi von lmhof’
4040 B Street. Suite 200
Anchorage, AK 99503

Re: Alashia Vehicle Rental Tax Compliance
Mr. von [mhol?

We have received your response letter dated October 5. 2010, Inyour letter.
you listed three reasons why Delta Leasing is not subject to the tax. I've
included your points (in italics) below. my interpretation of the tax law
follows.,

1 Ow Company does not lease vehicles o consumers. we lease to
business and / or commercial entities only. " AS 43.52 makes no
distinction betw een consumer. business or commercial renters.

|38

“Qur operations are almost exclusively located on the North Slope,
(Pricthoe Bayy. Alaska. We do pay the Stote Taxes in the form of Qil
& Gas Property Taxes assessed on our vehicles and equipment. Only
6 % of the income we receve from yehicle und equipment leasing is
derived from equipment not located on the North Slope of Alaska. ™
AS 43.52 contains no provision for rental exemption by Alaska
region. Jhe Vehicle Rental Fax is mutually exclusive from other
State of Alaska taxes.



Delta Leasing, LI.C
Page 2

3. “Itis our policy for leases have a minimwum duration of fowr 10 six
months, More aften we require twelve months or longer minimum
lease duration on our leases. Many times, we offer flexible options
Jor our clients to extend their original lease on a month-to-month
basis after the original lease term has expired.” 15 AAC 52.030.
Effect of extensions, rencwals, or new or supplemental contracts.
In determining whether a lcase or rental exceeds a period of 90
consecutive days, for purposes of imposing the tax in AS 43.52,010
and 43.52,030, (1) unless the lease or rental contract contains a
written term exceeding 90 consecutive days, the lease or rental is
subject to the tax; (2) the extension or renewal of a lease or rental, or
a new or supplemental contract, may not be combined with previous
contracts; and (3) a fease or rental contract that contains a term
exceeding 90 consceutive days is subject 1o the tax if that lease or
rental contract is closcd or completed on or before the 90th day.

Please fax a copy of a recently closed pickup truck, van or SUV lease/rental
agreement to the Tax Division so we can review the contract language.

If you any questions, please call me at (907) 269-1023, or Sarah Wilson at
(907) 269-1017,

Sincerely,

)

4

Jonathan Page

Tax Auditor 111
(907) 269-1023
(907) 269-6644 Fax

P

Ce. Collins Mount - Revenue Audit Supervisor



* This Is a draft version of the letter dated 10/5/10 sent to Department of Revenue. To the best of our
knowledge, this letter is o true and correct representation of the final version of the letter that was
sent. {Copy of the original letter was confiscated by Department of Revenue on 11/6/13).

October 5, 2010

Mr. Johnathan Page

Tax Auditor NI

550 W. Seventh, Suite # S00
Anchorage, AK 99505-3566

Re: Alaska Vehicle Rental Tax Compliance
Mr. Page,

| am responding to your recent request for clarification on Delta Leasing’s responsibility to pay quarterly
tax returns for the 10% Vehicle Rental Tax Income. It is my understanding that Delta Leasing is not
subject to this tax for the following reasons:

1. Our Company does not lease vehicles to consumers, we lease to businesses and / or commercial
entities only.

2. Our operations are almost exclusively located on the North Slope, (Prudhoe Bay), Alaska. We do
pay the State Taxes in the form of Oil & Gas Property Taxes assessed on our vehicles and
equipment. Only 6% of the income we receive from vehicle and equipment leasing Is derived
from equipment not located on the North Slope of Alaska.

3. Itis our policy for leases have a minimum duration of four to six months, More often we require
twelve months or longer minimum lease duration on our leases. Many times, we offer flexible
options for our clients to extend their original lease on a month-to-month basis after the original
lease term has expired.

Please review the above and let me know if | do not understand the intent of the tax stipulations
correctly. If you have any questions, feel free to call me at 907-771-1305.

Sincerely,

Rudi von Imhof



