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all other facts essential to a broad understanding of the whole matter, Gregory
v. State, Op. No. 1269, 550 P2d 374 (Alaska 1976). - '

Magistrate must ascertain whether defendant understands  benefits of
counsel by recorded colloquy with defendant before right to counsel may
be waived. Gregory v. State, Op. No. 1269, 550 P2d 374 (Alaska 1976).

When defendant is unable to meke an intelligent choice as to waiver of right
to counsel it is the duty of the court to assign counsel. Gregory v. State, Op.
No. 1269, 550 P2d 374 (Alaska 1976).

When deferdant pleads guilty without the assistance of counse!, the plea
is invalid unless defendant waived his right to counsel. Gregory v. State, Op.
No. 1269, 550 P2d 374 (Alaska 1976).

Failure of arraignment or trial record to demonsirate that defendant
understood what he was giving up by declining the assistance of counsel was
cause for reversal even though record showed that defendant had been advised
of his right to counsel. ©’Dell v. Municipality of Anchorage, Gp. No. 1588, 576
P2d 104 (Alaska 1978).

Failure of court to ask gquestions of defendant to assure that he
understood precisely what rights he was giving up by declining legal
representation at sentencing hearing required vacation of sentence. Smith v.
State, Op. No. 134, 651 P2d 1191 (Alaska App. 1982).

Trial judge committed reversible error in not allowing defendant, charged
with drunk driving in 1984, to have a 1975 drunk driving conviction set aside
on the ground that, although informed by the magistrate taking his guilty plea
in 1975 of his right to an attomey, he was not informed of what an attorney
could do for him. Petranovich v. State, Op. No. 547, 709 P2d 867 (Alaska
App. 1985).

Failute of the trial court to assure by an on-the-record inquiry that the
accused understood the bepefits of counsel and the dangers of self-
representatioh prior to waiving his right to counsel was reversible error
notwithstanding the accused’s previous contacts with the criminal justice
system. James v. State, Op. No, 669, 730 P2d 811 {Alaska App. 1987).

Defendant’s waiver of his right to counsel prior to pleading guilty to a DWI
charge was valid where the magistrate advised him of the maximnsm and
minimem penalties for the offense and after he respended affirmatively to the
question: “Do you know what a lawyer is2.” Tobuk v. State, Op. No. 683,
732 P2d 1099 (Alaska App. 1987).

1M1, Effective Assistance of Counsel.

A defense counsel must perform at least as well as a lawyer with ordinary
training and skill in the criminal law and must conscientiously protect his
client’s interest, undeflected by conflicting considerations. Risher v. State,
Op. No. 1053, 523 P2d 421 (Alaska 1974},

All that is required of counsel in rendering effective assistance of counsel
is that his decisions, when viewed in the framework of trial pressures, be
within the range of reasonable actions which might have been taken by an
attorney skilled in the criminal law, regardless of the outcome of such
decisions. Risher v. State, Op. No. 1053, 523 P2d 421 (Alaska 1974).

A defendant does not suffer an unconstitutional deprivation of effective
assistance of counsel because of an error committed by his attorney which in
po manner coptributes to the conviction. Risher v. State, Op. No. 1053,
523 P2d 421 (Alaska 1974).

A defendant who has not demonstrated that he understands the benefits
of counsel cannot be said to have waived counsel. Gregory v. State, Op. No.
1269, 550 P2d 374 {Alaska 1976).
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Rule 39.1. Determining Eligibility for Court-

Appointed Counsel.

(a) Scope of Application. This rule specifies the
procedure courts shall follow to assess whether a defendant is
eligible for court-appointed counsel in a criminal case.

{b) Eligibility for Appointment."

(1) Standard. A defendant is eligible for court-appointed
counsel if the court finds that the total financial resources
available to the defendant are not sufficient to pay allowable
household expenses and the likely cost of private
representation through trial.

(2) Exception. The court may determine that a defendant
is inefigible for court-appointed counsel under AS
18.85.170(4) if the defendant has disposed of assets in order to
qualify for appointed counsel.

(¢} Financial Resources Defined.

(1} Resources to be Considered. In assessing the
defendant’s ability to pay the likely cost of private
representation through trial, the court shall consider all’
resources available to the defendant, including all sources of
expected income, cash, the value of assets readily convertible
to cash, and credit or borrowing ability,

(2) Parents’ Resources. If the defendant is a minor or an
adult who cannot live independently, the court shall consider
the resources of both the defendant and the defendant’s
parents, unless the parents were victims of the alleged offense
or the court finds other good cause to ireat their resources as
being unavailable to the defendant.

(3) Income. Income includes all categories of income
listed in Section II, Parts A and B of the Commentary to Civil
Rule 90.3, including permanent fund dividends.

(4) Cash. Cash includes cash on hand and accounts in
financial institutions. All savings should be considered, except
where the use of the savings would deprive the defendant or
the defendant’s family of food, clothing, shelter, or necessary
medical care.

(5) Assets. The court shafl consider the value of all assets
that are readily convertible to cash, other than health aids,
clothing, and ordinary household fumnishings. With the
following exceptions, in valuing an asset, the court shall
consider either the amount the defendant would realize if the
asset were sold or the amount the defendant could borrow
using the asset as collateral, whichever is greater.

(A) The court shall consider the loan value of tools and
equipment essential to employment or to subsistence activity.
Tools and equipment are essential only if the defendant could
not earn a living or provide basic necessities without them. If
the defendant cannot borrow against these assets while
continuing to have use of them, the court shall disregard their
valee in calculating the defendant’s available resources.

(B} In valuing the defendant’s principal residence, the
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court shall consider the entire loan value or the amount of the
sale value that exceeds the homestead exemption allowed
ander the Alaska Exemptions Act? If the defendant cannot
borrow against the residence and would realize less than the
homestead exemption amount if the residence were sold, the
court shall disregard the value of the residence in calculating
the defendant’s available resources.

(C) In assessing the loan value of essential tools and
equipment and the principal residence, the court shall consider
only the amount the defendant can realistically afford to repay.

{6) Credit. Available credit includes amounts availahle
on credit cards and amounts that can be borrowed against life
insurance policies or from pension or savings plans. In
assessing available credit, the court shall consider only the
amount the defendant can realistically afford to repay.

{(d) Likely Cost of Private Representation.

(1) For purposes of this rule, the following amounts
represent the likely cost of private representation through trial:

Estimated Total Cost of

Representation
Misdemeanor $ 2,000
C Felony 5,000
B Felony 7,500
A or Unclassified F elony 20,000

(2) The court may adjust these amounts under the
following circumstances:

(A) If the court finds that the scheduled amount differs
from the amount charged by local attorneys, the court may use
the amount charged locally.

(B) If the court finds that no local attorneys are available
to handle the case, the court may adjust the scheduled amount
to include the additional fees and travel costs that an out-of-
town attorney would charge.

(C) If the court finds that the case has special
characteristics that are likely to increase the cost of private
Iepresentation, such as the need for expert witnesses, special
investigations, or expensive tests, the court may adjust the
scheduled amount to include this additional EXpense.

(3) In dssessing a defendant’s ability to pay the likely
cost of private representation, the court should assumme that at
least 50 percent of the likely fee must be

paid immediately and that the total fee must be paid within
four months.

(¢) Determining Eligibility. The court or its designee
Shaﬂ_determine whether a defendant is eligible for court-
“Ppomnted counsel by placing the defendant under oath and
asking about the defendant’s financial status, or by requiring
the defendant 1o complete a signed sworn financial statement.
A defendant wise, requests appointed counsel must execute a
general wajyer authorizing the release of financial information
to the court a5 required by AS 18.85.120.
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{f) Presumptive Eligibility. The court may appoint
counsel without further inquiry if:

(1) the defendant currently receives public assistance
benefits through a state or federal program for indigent
persons, such as Aid to Families with Dependent Chiidren, the
Alaska Temporary Assistance Program, Adult Public
Asgsistance, General Relief, Food Stamps, Medicaid, or
Supplemental Security Income (SSI);

(2) counsel was appointed for the defendant within the
past tweive months based on an examination of the defendant’s
financial circumstances, and the defendant’s financial
condition has not significantly improved; or

(3) the gross annual income available to the defendant is
less than the adjusted federal poverty guidelines amount for the
defendant’s household size, and other financial resources
(cash, assets, and credit) available to the defendant are worth
less than 50 percent of the amount shown in (d)(1) (the likely
cost of private representation through trial).

(g) Other Eligibility. If the court does not find that the
defendant is presumptively cligible under paragraph (f), the
court shall conduct an inquiry sufficient to determine whether
the defendant is eligible for court-appointed counsel under the
standard stated in paragraph (b). The court may make this
determination based on the information then available to the
court or, when appropriate, may

(1) require the defendant to submit a completed financial
resources affidavit with supporting documentation of income;

(2) require the defendant fo submit information or
documentation concerning particular assets or expenses;

(3) require the defendant to appear at a representation
hearing or a pretrial services interview; or

(4) require the defendant to make reasonable efforts to
retain private counsel and to report these efforts to the court
orally or in writing.

(b} Alowable Household Expenses.

(1) Allowable Expenses. The following household
expenses are allowable to the exient they are reasonable:

(A) housing;
(B) utilities;
(C) food;

(D) heaith care;
{E) child care;
(F) insurance;

{(G) transportation (for one vehicle for each person whose
income is considered);

{H) minimum loan and credit card payments; and
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() mandatory child sapport and other court-imposed
obligations; and

() other expenses that the court deems essential.

(2} Alternative to Calevlating Actual LExpenses. As an
alternative to calculating actual household expenses, the court
may assume that these expenses are approximately equal to the
adjusted federal poverty guidelines amount for the defendant’s
household size.

(3) Expenses Paid by Other Persons. The expenses
described in (h)(1) and (h)(2} are allowable only to the extent
they are paid (or were supposed to be paid) by the defendant, If
another person, such as a spouse, telative, or roomimate, pays
some or all of the househoid expenses, the court shall disregard
the portion of the expenses paid by that person. If the
defendant is married, the court should assume, gzbsent a
showing of good cause, that each spouse pays an amount
proportionate to that spouse’s relative income,

() Adjusted Federal Poverty Guidelines. The
“adjusted federal poverty guidelines amount” is the federal
poverty guidelines amount for Alaska increased by the
geographic  cost-of-living adjustment established in AS
39.27.020 for the court location nearest the defendant’s
residence,

() Responsibilities of Administrative Director. The
administrative director shall . . ,

(1) publish annually an adminisirative bulletin specifying
the adjusted federa} poverty guidelines amount for each court
location;” and

(2) periodically review the efficacy of the appointment
procedure established by this rle.

(Adopted by SCO 1351 effective May 15, 1999,)

Editor’s notes.
Notes

' AS 18.85.170(4) defines “indigent person™ for purposes of
public defender appointments as “a person who, at the time
need is determined, does not have sufficient assets, credit, or
other means to provide for payment of an attorney and all other
necessary expenses of rtepresentation without depriving the
party or the party’s dependents of food, clothing, or shelter and
who has not disposed of any assets since the commission of the
offense with the intent or for the purpose of estabiishing
- eligibility for assistance under this chapter.”

? For the current homestead exemption amount, See 8 AAC
95.030. This Department of Labor regulation, rather than AS
09.38.010, establishes the amount of the homestead exemption,
See AS09.38.115.
*Sce Admin. Bulletin 65.1
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Rule 40. Time,

{a) Computation. Except as otherwise specifically
provided in these rules, in computing any period of time, the
day of the act or event from which the designated period of
time begins o run is not to be mcluded. The last day of the
period is to be included, unless it is a Saturday, Sunday, or a
legal holiday, in which event the period runs untit the end of
the next day which is not a Saturday, Sunday, or legal holiday,
When a period of time prescribed or allowed is less than seven
days, not counting any period for mailing added under
subsection (d) of this rule, intermediate Saturdays, Sundays
and legal holidays shall be excluded in the computation. A half
holiday shall be considered as other days and not as a holiday.

(b} Enlargement. When an act is required or allowed to
be done at or within a specified time, the court for ciuse shown
may at any time in its discretion:

(1} With or without motion or notice, order the period
enlarged if application therefor is made before the expiration
of the period originally prescribed or as extended by a previous
order; or ;

{2) Upon motion permit the act to be done after the
expiration of the specified petiod if the failure to act was the
result of excusable neglect; but the court may not enlarge the
period for taking any action under Rules 33, 34 and 35 except
as otherwise provided in those rules; or the period for taking an
appeal.

(¢) Unaffected by Expiration of Term. The period of
time provided for the doing of any act or the taking of any
proceeding is not affected or limited by the expiration of a
term of court. The expiration of a term of court in no way
affects the power of a court to do any act in a criminal
proceeding, :

{d) Additional Time After Service or Distribution by
Mail. Whenever a party has the right or is required to act
within a prescribed period after the service or distribution ofa
document, and the document is served or distributed by mail,
three calendar days shall be added to the prescribed period.
However, no additional time shall be added if a court order
specifies a particular calendar date by which an act must occur.

{Adopted by SCO 4 October 4, 1959; amended by SCO 157
effective February 15, 1973; by SCO 273 effective Fune 15,
1977; by SCO 661 effective March 15, 1986; by SCO 1007
effective January 15, 1990; by SCO 1126 effective July 15,
1993; by SCO 1639 effective October 15, 2007; and by SCO
1694 effective October 15, 2009)

Note: Ch. 77 SLA 2002 (HB157), Section 2, adds new
Chapter 26 to Title 6 of the Alaska Stanstes, concerning
providers of fiduciary services. According to Section 9 of the
Act, AS 06.26.760(b)(2) has the effect of amending Criminal
Rule 40 by postponing the deadlines set in the Alaska Rules of
Criminal Procedure for the filing of docurnents by a trust
company i a criminal action when the Department of
Community and Economic Development has taken possession
of the trust company.



