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Alaska Children’s Justice Act Task Force (CJA)

Statement Regarding Proposed Legislation

About the CJA
The current CJA was founded in FY1999. We are a federally-mandated, state-wide multidisciplinary group, with representatives from law enforcement, medicine, child protection, law (both prosecution and defense), child advocacy centers, judiciary, mental health, CASA, schools, and parents.   The CJA is charged with evaluating the state system response to child abuse, especially child sexual abuse and serious physical abuse; making recommendations for system improvement; and implementing projects that improve the system response.   For a current list of CJA members, see attachment “CJA member list 11-11.”
Recommendations for system improvement through criminal legislation

As we pointed out in last year’s presentation to the House HESS Committee, we have become aware of some shortcomings in the current criminal laws regarding the prosecution of harm to children.  After researching laws in other states, analyzing the Alaska criminal statutes, and running our ideas past prosecutors and law enforcement, we have drafted the attached “CJA proposed legislation 11-18-11.”  
What follows is a description of the problem and how this legislation proposes to fix the problem, with section numbers provided to locate the fix in the proposed legislation.

This legislation would seek to:

· Modify the assault statutes to create broader criminal liability for assaults to children
Problem: Young children or mentally/physically impaired older children sometimes experience harm that deserves greater penalties to the offender than are currently available.  One reason is because the harm may not fit into the “serious physical injury” definition
, a required element in many of the felony assault statutes, and yet the harm caused to the child is serious enough to deserve a penalty greater than a misdemeanor.  For example, a person who intentionally burns a child but not to the point of the child needing medical treatment could be charged only with a misdemeanor.  Another example is that a person who spanks a child so hard that it results in severe bruising but not protracted disfigurement could be charged only with a misdemeanor.  
Solutions: 
A. Create a new definition of harm for child assaults, “serious bodily injury to the child” (See section 10.) This definition was modeled after a Tennessee criminal statute, 39-15-402(d).
 
B.  Apply the “serious bodily injury” definition to children under 12 or children under age 16 who are mentally or physically impaired. (See section 4 for definition of mental and physical impairment.)
C. Add new causes of action in all three felony assault statutes so that the penalty for an assault to a child corresponds with the person’s mental state and the harm caused.  For example, this legislation would add two new causes of action to 11.41.200, assault in the first degree (a class A felony), to punish the intentional, one-time serious bodily injury (to a young or impaired older child) and the reckless, repeated serious bodily injury to such children.  (See section 1.) This legislation also would add causes of action to assault in the second degree (a class B felony) to cover less serious mental states and/or less serious injuries to such children.  (See section 2.)
D. Modify assault in the third degree (a class C felony) to increase the age of the injured child from under 10 to under 12 and to also apply to a child under 16 who is mentally or physically impaired, in order to make the ages in the assault statutes the same.
 (See section 3.)
E. Create a sentencing aggravator if the serious bodily injury caused to a child resulted in significant mental injury to the child. (See section 11.)  The definition of “mental injury” is taken from AS 47.17.290(9).
   
· Create new criminal theories regarding exposure of children to drugs

Problem: It is difficult to prosecute a person who has exposed a child to drugs and, because of that exposure, the child tests positive for that drug. For example, the District Attorney’s Office currently can prosecute someone under Misconduct Involving Controlled Substance I for purposefully giving a child under 16 drugs such as methamphetamine but can’t prosecute someone who is indirectly exposing a child to such drugs, such as by having a meth lab in the home.  Nor can a person be prosecuted for exposing a child to serious chemicals used in meth labs, which can be highly dangerous to a child.  Also,  11.51.130(a)(2) (contributing to the delinquency of a minor) -- which makes it a misdemeanor to recklessly allow a child to be in presence of the unlawful manufacture, use, display, or delivery of a controlled substance – seemed to fit better in the endangering the welfare of a minor statute.  
Solution:   Modify AS 11.51.100 (endangering the welfare of a minor in the first degree) by creating 3 new subsections to: 

A. Penalize the reckless exposure of a child to a controlled substance and, because of that exposure, the child tests positive for the controlled substance. Exposure could include having a meth lab in the home or doing drugs in the child’s presence, or leaving drugs around the house, in harms way. The penalties range from a misdemeanor to a Class B felony, depending on the dangerousness of the drug. (See section 5, subsection (b)(2).) The level of penalty, from a class B felony to a class A misdemeanor, depends on the seriousness of the class of drugs. For example, exposure to meth would be a class A felony, whereas exposure to marijuana would be a misdemeanor. (See section 5, subsection (g).)
B.  Move the provision in 11.51.130(a)(2) (recklessly allowing a child to be in presence of the unlawful manufacture, use, display, or delivery of a controlled substance) to AS 11.51.100.  (See section 5, subsection (b)(3).)
C.  Penalize the reckless exposure of a child to serious chemicals used in meth labs. (See section 5, subsection (b)(4).)
· Increase penalties when a parent intentionally withholds adequate food or liquids
Problem:  The current punishment for criminal neglect is a misdemeanor. The CJA believes that a felony is a more apt punishment for a parent or guardian who intentionally withholds adequate food or liquids to a child, perhaps as a form of punishment or deliberate cruelty. 
Solution:  Modify AS 11.51.120 so that it is a class C felony for a parent to intentionally fail, without lawful excuse, to provide adequate food and liquids to the child.  (See sections 6 and 7.) The standard for determining what is an inadequate amount of food is that “a reasonable person would conclude the child was not receiving adequate food or liquids.”  

· Create a criminal law when an incarcerated person contacts a victim or witness in violation of a court order
Problem:  Current law prevents a defendant out on bail or on parole or probation from having contact with a victim or witness if so ordered by the court, but if that defendant is incarcerated on a no bail order, it is not a crime for him to be contacting the victim or a witness (unless he threatens her or encourages her to change her story, which is a violation of the witness tampering or interference with the judicial process law).  So, for example, if an incarcerated sex offender contacts his under-age victim to tell her that he loves her and wants to marry her, no crime has been committed.  Also, there is nothing law enforcement can do to the person who forwards the phone call or letters to the incarcerated offender. 
Solution: Add two new theories to the unlawful contact statute to: (1) penalize an incarcerated person for contacting a victim or witness after being ordered not to and (2) penalize a person who assists the defendant who’s been ordered to have no contact to have such contact. (See section 9.)
� 11.81.900(56) defines "serious physical injury" as “(A) physical injury caused by an act performed under circumstances that create a substantial risk of death; or (B) physical injury that causes serious and protracted disfigurement, protracted impairment of health, protracted loss or impairment of the function of a body member or organ, or that unlawfully terminates a pregnancy.”





� 39-15-402(d) defines “Serious bodily injury to the child” as including, “but is not limited to, second- or third-degree burns, a fracture of any bone, a concussion, subdural or subarachnoid bleeding, retinal hemorrhage, cerebral edema, brain contusion, injuries to the skin that involve severe bruising or the likelihood of permanent or protracted disfigurement, including those sustained by striking children with objects, or other physical injury that results in significant physical or emotional injury to the child.” 





�   The CJA felt that under 12 was a better age cut-off than 10; children under 12 are usually still in elementary school, so the under 10 category seemed too restrictive.


� AS 47.17.290(9) states:  "mental injury" means a serious injury to the child as evidenced by an observable and substantial impairment in the child's ability to function in a developmentally appropriate manner and the existence of that impairment is supported by the opinion of a qualified expert witness.”





