CJA Task Force Proposed Legislative changes 12/6/11

"An Act relating to the crimes of assault, endangering the welfare of a child, and criminal nonsupport contributing to the delinquency of a minor, unlawful contact; relating to criminal definitions; relating to sentencing; and providing for an effective date."

* Sec. 1. AS 11.41.200(a) is amended to read:
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(a) A person commits the crime of assault in the first degree if
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(1) that person recklessly causes serious physical injury to another by means of a dangerous instrument;
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(2) with intent to cause serious physical injury to another, that [THE] person causes serious physical injury to any person;
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(3) that [THE] person knowingly engages in conduct that results in serious physical injury to another under circumstances manifesting extreme indifference to the value of human life; or

[image: image5.png]


(4) that person recklessly causes serious physical injury to another by repeated assaults using a dangerous instrument, even if each assault individually does not cause serious physical injury.

(5) while being 18 years of age or older, that person
(i) intentionally causes serious bodily injury to a child under 12 years of age or to a child under the age of 16 who is mentally or physically impaired.  
(ii) recklessly causes serious bodily injury to a child under 12 years of age or to a child under the age of 16 who is mentally or physically impaired on more than one occasion.
* Sec. 2. AS 11.41.210(a) is amended to read:
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(a) A person commits the crime of assault in the second degree if
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(1) with intent to cause physical injury to another person, that person causes physical injury to another person by means of a dangerous instrument;
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(2) that person recklessly causes serious physical injury to another person; or
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(3) that person recklessly causes serious physical injury to another by repeated assaults, even if each assault individually does not cause serious physical injury.

        (4) while being 18 years of age or older, that person
(i) recklessly causes serious bodily injury to a child under 12 years of age or to a child under the age of 16 who is mentally or physically impaired;

(ii) intentionally causes physical injury to a child under 12 years of age or to a child under the age of 16 who is mentally or physically impaired and the injury would cause a reasonable caregiver to seek medical attention from a health care professional in the form of diagnosis or treatment;

(iii) intentionally causes physical injury to a child under 12 years of age or a child under the age of 16 who is mentally or physically impaired on more than on occasion.
* Sec. 3. AS 11.41.220(a) is amended to read:
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(a) A person commits the crime of assault in the third degree if that person
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(1) recklessly
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(A) places another person in fear of imminent serious physical injury by means of a dangerous instrument;
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(B) causes physical injury to another person by means of a dangerous instrument; or
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(C) while being 18 years of age or older
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(i) causes physical injury to a child under 12 [10] years of age or to a child under the age of 16 who is mentally or physically impaired and the injury would cause a reasonable caregiver to seek medical attention from a health care professional in the form of diagnosis or treatment;
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(ii) causes physical injury to a child under 12 [10] years of age or to a child under the age of 16 who is mentally or physically impaired on more than one occasion;
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(2) with intent to place another person in fear of death or serious physical injury to the person or the person's family member makes repeated threats to cause death or serious physical injury to another person;
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(3) while being 18 years of age or older, knowingly causes physical injury to a child under 16 years of age but at least 12 [10] years of age and the injury reasonably requires medical treatment;
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(4) with criminal negligence causes serious physical injury under AS 11.81.900(b)(56)(B) to another person by means of a dangerous instrument; or
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(5) commits a crime that is a violation of AS 11.41.230(a)(1) or (2) and, within the preceding 10 years, the person was convicted on two or more separate occasions of crimes under
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(A) AS 11.41.100 - 11.41.170;
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(B) AS 11.41.200 - 11.41.220, 11.41.230(a)(1) or (2), 11.41.280, or 11.41.282;
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(C) AS 11.41.260 or 11.41.270;
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(D) AS 11.41.410, 11.41.420, or 11.41.425(a)(1); or
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(E) a law or ordinance of this or another jurisdiction with elements similar to those of an offense described in (A) - (D) of this paragraph.

* Sec. 4. AS 11.41 is amended by adding a new section to read:
Sec. 11.41.225. Definitions

In AS 11.41.200-220:

a) mentally impaired means a person who suffers from diminished cognitive function or capacity or a mental disorder that temporarily or permanently renders the person substantially incapable of appraising the nature of his or her conduct or the conduct of others.  

b) Physically impaired includes, but is not limited to, all of the following:  having any physiological disease, disorder, condition, cosmetic disfigurement, or anatomical loss that does both of the following:
(1) Affects one or more of the following body systems: neurological, immunological, musculoskeletal, special sense organs, including speech organs, respiratory, cardiovascular, reproductive, digestive, genitourinary, hemic and lymphatic, skin, and endocrine.

(2) Limits an individual's ability to participate in major life activities.
* Sec. 5. AS 11.51.100 is amended to read:
Sec. 11.51.100. Endangering the welfare of a child in the first degree.

(a) A person commits the crime of endangering the welfare of a child in the first degree if, being a parent, guardian, or other person legally charged with the care of a child under 16 years of age, the person

(1) intentionally deserts the child in a place under circumstances creating a substantial risk of physical injury to the child;

(2) leaves the child with another person who is not a parent, guardian, or lawful custodian of the child knowing that the person

(A) is registered or required to register as a sex offender under AS 12.63 or a law or ordinance in another jurisdiction with similar requirements;

(B) has been charged by complaint, information, or indictment with a violation of AS 11.41.410 - 11.41.455 or a law or ordinance in another jurisdiction with similar elements; or

(C) has been charged by complaint, information, or indictment with an attempt, solicitation, or conspiracy to commit a crime described in (B) of this paragraph; or

(3) leaves the child with another person knowing that the person has previously physically mistreated or had sexual contact with any child, and the other person causes physical injury or engages in sexual contact with the child.

(b) A person commits the crime of endangering the welfare of a minor in the first degree if

(1)  the person transports a child in a motor vehicle, aircraft, or watercraft while in violation of AS 28.35.030;
 (2) the person recklessly exposes a child to an IA, IIA, IIIA, IVA, VA, or VIA controlled substance, and as a result of that exposure the child tests positive for a IA, IIA, IIIA, IVA, VA, or VIA controlled substance.   In this section, exposure includes but is not limited to the manufacture of a controlled substance or the consumption of a controlled substance by smoking or inhalation while in the presence of a child. 

(3) recklessly allows the child to enter or remain in the immediate physical presence of the unlawful manufacture, use, display, or delivery of a controlled substance knowing that the manufacture, use, display, or deliveryis occurring, unless the child's disabilities of minority have been removed for general purposes under AS 09.55.590; or

(4) recklessly causes or allows a child to enter or remain in a dwelling or vehicle in which on occupant of the dwelling or vehicle possesses an immediate precursor of methamphetamine, or the salts, isomers, or salts of isomers of the immediate precursor of methamphetamine, or possesses a listed chemical with the intent to manufacture any material, compound, mixture, or preparation that contains methamphetamine, or its salts, isomers, or salts of isomers or an immediate precursor of methamphetamine, or its salts, isomers, or salts of isomer; in this section, “listed chemical” means a chemical described under AS 11.71.200.
(c) In this section, "physically mistreated" means

(1) having committed an act punishable under AS 11.41.100 - 11.41.250; or

(2) having applied force to a child that, under the circumstances in which it was applied, or considering the age or physical condition of the child, constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation because of the substantial and unjustifiable risk of

(A) death;

(B) serious or protracted disfigurement;

(C) protracted impairment of health;

(D) loss or impairment of the function of a body member or organ;

(E) substantial skin bruising, burning, or other skin injury;

(F) internal bleeding or subdural hematoma;

(G) bone fracture; or

(H) prolonged or extreme pain, swelling, or injury to soft tissue.

(d)   Endangering the welfare of a child in the first degree under (a)(3) of this section is a

(1) class B felony if the child dies;

(2) class C felony if the child suffers sexual contact, sexual penetration, or serious physical injury; or

(3) class A misdemeanor if the child suffers physical injury.

(e) Endangering the welfare of a child under (b)(1), (3) or (4) of this subsection is a class A misdemeanor.

(f) Endangering the welfare of a child in the first degree under (a)(1) or (2) of this section is a class C felony.

(g) Endangering the welfare of a child under (b)(2) of this subsection is a

(1) class B felony if the controlled substance was a schedule IA, or IIA controlled substance;

(2) class C felony if the controlled substance was a schedule IIIA, or IVA controlled substance;

(3) class A misdemeanor of the controlled substance was a schedule VA, VIA controlled substance.  
* Sec. 6. AS 11.51 is amended by adding a new section to read:
Sec. 11.51.115. Criminal nonsupport in the First Degree.
(a)  A person commits the crime of criminal nonsupport if, being a person legally charged with the support of a child the person intentionally fails, without lawful excuse, to provide adequate food and or liquids for the child and a reasonable person would conclude the child was not receiving adequate food or liquids.
(b)  Criminal nonsupport in the first degree is a class C felony.

(c)  In this section, “child” is defined in AS 11.51.120(f)(1).

* Sec. 7. AS 11.51.120 is amended to read:
Sec. 11.51.120. Criminal nonsupport in the Second Degree.
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(a) A person commits the crime of criminal nonsupport if, being a person legally charged with the support of a child the person knowingly fails, without lawful excuse, to provide support for the child.
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(b) As used in this section "support" includes necessary food, care, clothing, shelter, medical attention, and education. There is no failure to provide medical attention to a child if the child is provided treatment solely by spiritual means through prayer in accordance with the tenets and practices of a recognized church or religious denomination by an accredited practitioner of the church or denomination.
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(c) Except as provided in (d) of this section, criminal nonsupport is a class A misdemeanor.
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(d) Criminal nonsupport is a class C felony if the support the person failed to provide is monetary support required by a court or administrative order from this or another jurisdiction and, at the time the person knowingly failed, without lawful excuse, to provide the support,
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(1) the aggregate amount of accrued monetary child support arrearage is $20,000 or more;
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(2) no child support payment has been made for a period of 24 consecutive months or more; or
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(3) the person had been previously convicted under this section or a similar provision in another jurisdiction and
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(A) the aggregate amount of accrued monetary child support arrearage is $5,000 or more; or
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(B) no child support payment has been made for a period of six months or more.
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(e) In addition to the provisions of (c) and (d) of this section, criminal nonsupport is punishable by loss or restriction of a recreational license as provided in AS 12.55.139 .
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(f) In this section,
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(1) "child" means a person
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(A) under 18 years of age; or
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(B) 18 years of age or older for whom a person is ordered to pay support under a valid court or administrative order;
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(2) "child support" means support for a child;

[image: image41.png]


(3) "without lawful excuse" means having the financial ability to provide support or having the capacity to acquire that ability through the exercise of reasonable efforts.

* Sec. 8. AS 11.51.130(a) is amended to read:
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(a) A person commits the crime of contributing to the delinquency of a minor if, being 19 years of age or older or being under 19 years of age and having the disabilities of minority removed for general purposes under AS 09.55.590, the person aids, induces, causes, or encourages a child
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(1) under 18 years of age to do any act prohibited by state law unless the child's disabilities of minority have been removed for general purposes under AS 09.55.590;
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[(2) UNDER 18 YEARS OF AGE OR ALLOWS A CHILD UNDER 18 YEARS OF AGE TO ENTER OR REMAIN IN THE IMMEDIATE PHYSICALL PRESENCE OF THE UNLAWFUL MANUFACTURE, USE, DISPAY, OR DELIVERY OF A CONTROLLED SUBSTANCE KNOWING THAT THE MANUFACTURE, USE, DISPAY, OR DELIVERY IS OCCURING, UNLESS THE CHILD’S DISABILITIES OF MINORITY HAVE BEEN REMOVED FOR GENERAL PURPOSES UNDER AS 09.55.590 ;]

(2)[3] under 16 years of age to be repeatedly absent from school, without just cause; or

(3)[4] under 18 years of age to be absent from the custody of a parent, guardian, or custodian without the permission of the parent, guardian, or custodian or without the knowledge of the parent, guardian, or custodian, unless the child's disabilities of minority have been removed for general purposes under AS 09.55.590 or the person has immunity under AS 47.10.350 or 47.10.398(a); it is an affirmative defense to a prosecution under this paragraph that, at the time of the alleged offense, the defendant
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(A) reasonably believed that the child was in danger of physical injury or in need of temporary shelter; and
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(B) within 12 hours after taking the actions comprising the alleged offense, notified a peace officer, a law enforcement agency, or the Department of Health and Social Services of the name of the child and the child's location.

* Sec. 9. AS 11.56.750(a) is amended by adding a new section to read:
[image: image47.png]


(a) A person commits the crime of unlawful contact in the first degree if the person
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(1) has been ordered not to contact a victim or witness of the offense [AS] 
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(A) as part of a sentence imposed under AS 12.55.015 ; or
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(B) as a condition of

 (i) release under AS 12.30;

(ii) probation under AS 12.55.101; or

(iii) parole under AS 33.16.150; or 
(C) while incarcerated; and 
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(2) either directly or indirectly, knowingly contacts or attempts to contact the victim or witness in violation of the order; or
(3) knowingly assists a person in violating section (a)(1 & 2) of this statute. 
  * Sec. 10. AS 11.81.900(a) is amended by adding a new subsection to read:   
“Serious bodily injury to the child” includes, but is not limited to, second- or third-degree burns, a fracture of any bone, a concussion, subdural or subarachnoid bleeding, retinal hemorrhage, cerebral edema, brain contusion, strangulation, injuries to the skin that involve severe bruising or the likelihood of permanent or protracted disfigurement, including those sustained by striking children with objects, or other physical injury that results in significant physical injury to the child.  
* Sec. 11. AS 12.55.155(18) is amended to read:
Sec. 12.55.155. Factors in aggravation and mitigation.

 (18) the offense was a felony

(A) specified in AS 11.41 and was committed against a spouse, a former spouse, or a member of the social unit made up of those living together in the same dwelling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458 and the defendant has engaged in the same or other conduct prohibited by a provision of AS 11.41.410 - 11.41.460 involving the same or another victim;

(C) specified in AS 11.41 that is a crime involving domestic violence and was committed in the physical presence or hearing of a child under 16 years of age who was, at the time of the offense, living within the residence of the victim, the residence of the perpetrator, or the residence where the crime involving domestic violence occurred;

(D) specified in AS 11.41 and was committed against a person with whom the defendant has a dating relationship or with whom the defendant has engaged in a sexual relationship; [OR]
(E) specified in AS 11.41.434 - 11.41.458 or AS 11.61.128 and the defendant was 10 or more years older than the victim; or
(F) specified in AS 11.41.200 – 11.41.220 and the serious bodily injury caused to a child resulted in significant mental injury to the child.  In this section, “mental injury” is defined as a serious injury to the child as evidenced by an observable and substantial impairment in the child's ability to function in a developmentally appropriate manner and the existence of that impairment is supported by the opinion of a qualified expert witness.

* Sec. 12. This Act takes effect *, 2012.   [image: image52.png]



