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1. Does the art. I1, sec. 15, line item veto power of the governor "trump" a non-
severability clause included in an_appropriations bill by the le islature? Is an
appropriations bill an appropriate bill in which to have a nonseverability clause?

It is unlikely that a governor's line item veto power would trump a nonseverability clause
like the one in CSSB 46(FIN). Essentially, the nonseverability clause is an expression of
the legislature's intent regarding certain portions of a bill. In the current scenario, the
nonseverability clause directly relates to the legislature's not wanting to expend the funds
in sec. 4 of the bill if the contingency is held invalid by a court. The legislature is stating
to a court that, had it known the contingency would not be upheld, it would not have

While art. II, sec. 15 of the state constitution gives the governor the power by veto to
"strike or reduce items in an appropriations bill," this is clearly a situation of the governor
being given some part of what is generally a legislative function (controlling the
expenditure of state funds). It does not seem likely that a specifically carved out power
like the line item veto would trump the legislature's intent in performing its legislative
duty of making -- or not making -- appropriations.

In the memo released on April 26th, the attorney general cited Legislative Research
Comm'n v. Brown, 664 S.W.2d 907, 919 (Ky. 1984), arguing that this case supports the
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proposition that the nonseverability language in sec. 37, constitutes a similar separation
of powers violation. In Brown, there were two nonseverability provisions that the court
addressed. The first nonseverability provision that the court addressed, involved
legislation that placed a restriction on the executive, effectively eliminating the
executive's ability to pass regulations that were not approved by a legislative body called
the LRC. The legislation also provided for a nonseverability clause that provided if the
LRC could not review regulations with the authority to "veto proposed regulations,"” that
the executive could not issue any further regulations. /d. at 919. The court found that the
nonseverability clause so interfered with and reallocated the constitutional powers of the
executive to the legislative branch, that it refused to enforce the nonseverability clause.
This is the portion of Brown that the attorney general cited to in his memorandum.

Reading further in Brown, there was a second nonseverability clause that the court
addressed. This second nonseverability clause involved legislation that provided that the
LRC had the power to modify any application by the executive branch or overrule the
executive branch's decision to apply for a federal block grant. Id at 928. As previously
discussed, the Brown court found that the LRC's usurping of the executive branch's
power was a separation of powers violation. So the question for the court was whether to
enforce a separate nonseverability clause, that provided, "if any section of K[entucky]
Rlevised] S[tatute] 45.351 to KRS 45.358 is declared unconstitutional, then no block
grant money received from the United States government shall be spent...." 4
(emphasis in original) The Supreme Court of Kentucky held since the "adoption of the
state budget" is within the purview of the legislature, the nonseverability clause related to
the budget would be upheld. Accordingly, the Brown decision does not necessarily stand
for the proposition that all nonseverability clauses are unenforceable; clearly in the
context of appropriations, the Brown case stands for the proposition that a nonseverability
clause in the context of an appropriation is enforceable. Brown is perhaps more
supportive of the legislature's prerogative to appropriate in the manner it chooses, and
include a nonseverability clause in an appropriations bill if it is not permitted to
appropriate in the manner it chooses.

The best guidance on how a court might approach a nonseverability clause comes from
the U.S. Supreme Court's reasoning in Alaska Airlines v. Brock, 480 U.S. 678, 680

(1987), where the Court held:

Unless it is evident that the Legislature would not have enacted those
provisions which are within its power, independently of that which is not,
the invalid part may be dropped if what is left is fully operative as law. . . .
The final test ... is the traditional one: the unconstitutional provision
must be severed unless the statute created in its absence is legislation that
Congress would not have enacted.

1d. at 684-85.

In summary, based on the reasoning in Alaska Airlines v, Brock, and the Brown court's
upholding the nonseverability clause in the context of block grant appropriations, the
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presence of a nonseverability clause would likely be seen by a reviewing court as strong,
if not irrefutable, evidence of the legislature's intent that the legislature did not intend to
enact the legislation if it could not do so in the manner that it originally chose.

As for a potential confinement clause issue (i.e. substantive law in an appropriations bill)
relating to the non-severability clause, in Knowles v. Legislative Council, 21 P.3d 367
(Alaska 2001), the state Supreme Court established a five-part test for substantive
contingencies related to appropriations:

[T]he qualifying language must be the minimum necessary to explain the
Legislature's intent regarding how the money appropriated is to be spent.
It must not administer the program of expenditures. It must not enact law
or amend existing law. It must not extend beyond the life of the
appropriation. Finally, the language must be germane, that is appropriate,
to an appropriations bill.

Id. at 377. In taking these one by one, it first appears that one could argue that the
minimum language necessary to explain the legislature's intent has been used. Putting
the nonseverability clause in the bill is necessary to unequivocally state what the
legislature intends in relation to the expenditure of money in sec. 4 of the bill. The
nonseverability clause does not administer a program, nor does it amend existing law or
extend beyond the life of the appropriation.  Finally, the nonseverability clause is
germane, as it directly speaks to the legislative intent regarding whether or not certain
funds in the bill should be expended.

2. Please discuss the separation of powers issue as it relates to the arguments the
attorney general made in his April 26th memo.

I have discussed above one of the two main cases the attorney general referenced in his
memo, so I will not address the Brown case again here. In Karcher v. Kean, 479 A.2d
403, 412 (New Jersey 1984), the New Jersey Legislature passed an appropriations bill,
that provided for road construction projects totaling $12 million. Of the total $12 million,
$7 million was state matching funds for federally aided interstate highway projects, and
$5 million was for non-federally funded highway projects. Karcher, 479 A.2d at 4] 1.
The governor of New Jersey vetoed a line item appropriation for a highway project, but
did not veto the legislature's estimated expenditure of $3 million for that project, or the
$7 million total for state matching funds for federal highway projects. In addition, the
governor used his line item veto to eliminate a highway reconstruction project, and the
legislature's estimate for the cost of that project, but did not reduce the lump sum of
$5 million for non-federally funded projects, or the total of $12 million total
appropriation for the projects identified by the legislature.

In summary, the governor vetoed parts of the legislature's appropriations eliminating
projects, but not the total appropriation amounts. /d. The Karcher court concluded that
the governor appropriately exercised his veto authority, based on the fact that the New
Jersey Constitution allows the governor fo use line item veto authority to veto "whole or
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in part any such item or items while approving other portions of the bill." 74 at 489
citing art. V, sec. 1, para. 15 of the New Jersey Constitution.

Such a practice in Alaska would be unauthorized by art. II, sec. 15 of the Alaska
Constitution, and contrary to the reasoning in Legislative Council v. Knowles, 21 P.3d
367, 374 (Alaska 2001), where veto may be applied to an "item," which is defined as "a
sum of money dedicated to a particular purpose." Id In addition, vetoing parts of an
appropriation (i.e. specific projects), without reducing the total appropriation, would have
the effect of increasing appropriations for non-vetoed projects by reducing total projects,
but allowing surviving items, or projects, to receive additional funding, in violation of
art. II, sec. 15, which limits the governor's veto power to "strike or reduce" an item.
Based on the contrary provisions in the Alaska and New Jersey Constitutions, and the
definition of what constitutes an "item" in Knowles, citation to Karcher does not support
the proposition that the contingency language in sec. 36 creates a separation of powers
violation.

There are also a few cases outside of the state that may have some bearing on the issue at
hand. Please note, however, that the law in this area varies from jurisdiction to
Jurisdiction so that cases from other states may or may not be convincing to Alaska's
Supreme Court.

In Commonwealth of Virginia v. Dodson, 11 S.E.2d 120, 130 (Va. 1940), cited in
Knowles, in footnotes 19 and 38, the court held that an item veto was invalid because the
appropriation was integrally tied to other unvetoed budget provisions, even though it
would have been subject to the item veto if it had not been tied to the other provisions. In
In Re Advisory Opinion 1o the Governor, 239 So.2d 1 (Fla. 1970), the court was asked its
opinion of a contingency that made numerous appropriations for education contingent on
the passage of a substantive bill that was related to some but not all of those
appropriations. The substantive law bill passed and the court did not find that
contingency was unconstitutional, stating that "[a]ppropriations may constitutionally be
made contingent upon matters or events reasonably related to the subject of the
appropriation, but may not be made to depend upon entirely unrelated events." Jd 239
So. 2d at 22. In Rush v. Ray, 362 N.W.2d 479 (Iowa 1985), the governor was empowered
to transfer funds under certain circumstances, but the legislature passed an appropriation
with the condition attached that the governor's power to transfer did not apply to that
appropriation. The governor maintained that the condition was an unconstitutional
restriction on his power. The court disagreed:

[The provision allowing the transfer] is a limited and qualified delegation
of a legislative power. An impingement on that authority, restricting its
exercise against qualifications to appropriations, cannot be construed as a
violation of an executive power. It did not invade or prevent the
governor's exercise of his constitutional veto power. As we have
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discussed, the matters vetoed were qualifications rather than items. . . .
Thus the executive power was not invaded.

Rush v. Ray, 362 N.W. 2d 479, 483.

Perhaps the most interesting case in this area is Braui v. Holleman, 230 S.E.2d 238
(Va. 1976). The legislature had passed appropriations for the integrated transportation
system, but had done so by assigning separate dollar amounts for administration, buses,
adjacent parking lots, and capital costs of the actual rail system. The governor vetoed the
costs of the actual rail system, but left the others. Members of the legislature sued,
alleging that the appropriations were linked in purpose and therefore could not be vetoed
separately. The court recognized that the appropriations were logically linked and that
"the various appropriations for the Metro system are 'tied up' one with the other." Brault
v. Holleman, 230 S.E.2d at 243. However, the court held that the linkage between
appropriations must be stated in the appropriations bill itself, and not be established by
extrinsic evidence. Because the "singularity of purpose ... does not appear from the
terms of the appropriation bill," the court upheld the item veto. Jd 230 S.E.2d at 244. It
appears from the discussion, however, that the court might have upheld a contingency
linking all the appropriations had one been written into the bill.

3. Review Sutherland's Statutes and Statutory Construction, as it relates to the
nonseverability clause in CSSB 46(FIN).

The attached article from Norman J. Singer, Sutherland's Statutes and Statutory
Construction, §44A:15 (7th ed. 2009 ed.), provides two passages that take the position
that the current trend for courts interpreting nonseverability or inseverability clauses, is to
find the clauses enforceable. Two passages from Sutherland's underscore this trend:

In spite of the courts' tendency to analyze inseverability clauses in the
Same way as severability clauses, there are some indications that
inseverability clauses may carry more dispositive weight than severability
clauses and may be applicable without exploring legislative intent or
history. In Zobel v, Williams, the Supreme Court, after holding a portion
of an Alaska statute unconstitutional, considered whether the provision
could be severed from the remainder of the statute. Rather than look to
legislative history or the statute's structure to discern legislative intent, the
Supreme Court noted that it "need not speculate as to the intent of the
Alaska Legislature; the legislation expressly provides that invalidation of
any portion of the statute renders the whole invalid." Although the Court
ultimately remanded the inseverability determination of the statute to the
Alaska courts, the Court's language is more deferential to the
inseverability clause than its attitude towards severability clauses in
Alaska Airlines and Jackson.
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Inseverability clauses, on the other hand, are anything but boilerplate.
They are infrequently included in legislation, which should alleviate any
assumptions by courts that they are inadequately considered before being
passed. In addition, when inseverability clauses are proposed, they are
strategically designed to ensure that the legislation does not exist without
its most fundamental provisions.  Consequently, the inclusion of an
inseverability clause is usually accompanied by extensive debate. For
example, in the Senate floor debate referred to in the previous paragraph,
Senator Helms opposed Senators Mitchell and Hatch and introduced an
inseverability clause because he anticipated a constitutional challenge to a
provision providing benefits for religious day care. Helms wanted to
ensure that day-care benefits would not exist unless religious day-care
programs could share in the benefit. If the religious day-care provision
were held unconstitutional, Helms preferred that Congress revisit the
entire child-care issue rather than have the tax code include a child-care
benefit that failed to include religious child care. The inseverability clause
was submitted, not as boilerplate language, but in a deliberate attempt to
preserve a provision Helms felt was integral to the bill,

A similar debate surrounded the proposed inclusion of an inseverability
clause in the proposed Balanced Budget and Emergency Deficit Control
Act of 1985. Among the many controversial elements in the bill, which
sought to achieve a balanced budget, was a provision that gave budget
supervisory powers to a merged entity of the Congressional Budget Office
("CBO") and the Office of Management and Budget ("OMB"). In light of
the partisan dynamic between the President and Congress at the time, the
joint participation of congressional and executive agencies was a central
feature of the bill. Anticipating a potential constitutional challenge to
CBO participation on separation of powers grounds, the House passed a
version of the bill that included an inseverability clause. As Congressman
Panetta pointed out at the time:

If you allow severability and the CBO role is found to be
unconstitutional, then it leaves it up to the OMB, and it, in
e€ssence turns our power entirely over to the President and
his agency. That is the issue at stake in terms of why we
built inseverability in . . . .

For Congressman Panetta, maintaining a congressional role in the deficit
reduction process was a key feature of the legislation. The Act, without
the CBO, would include an inadequate check on the executive powers, and
the Panetta camp refused to support it.  Those opposed to the
inseverability clause, however, did not see CBO involvement as a crucial
factor and were willing to have the remainder of the Act stand as law even
if the CBO's role were held unconstitutional: "[W]e do not want the whole
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process that we have labored on so hard now to collapse because one
provision is held to be unconstitutional.”

Based on the above passages of Sutherland's, and on the cases cited in sections 2 and 3 of
this memorandum, there is a strong argument that the nonseverability clause in sec. 37 of
CSSB 46(FIN) (27-GS1740\T) would be found enforceable by the Alaska Supreme
Court, based on a clear expression of legislative intent and a well documented legislative
history that the legislature did not have a desire to fund any of the "energy projects" if the
legislature couldn't fund all of the projects. In our discussion, you queried whether the
Alaska Supreme Court, in the narrow context of an appropriations bill, might decline to
enforce a nonseverability clause based on the principle that such a clause would nullify
the governor's line item veto authority to "strike or reduce" as provided in art. II, sec. 15
of the state constitution. If the court chose to so limit the enforceability of a
nonseverability clause in an appropriations bill, the court would be creating new law, that
would be a break from the nonseverability case law and commentary that I have been
able to locate so far in my search.

The considerations a court would have in taking such a significant step of finding a
nonseverability clause unenforceable in an appropriations bill would be: (1) disregarding
clear legislative intent of nonseverability; (2) essentially forcing the legislature to
appropriate in ways that the legislature did not choose; (3) giving the item veto power in
art. 11, sec. 15 priority over the legislature's appropriation power in art. II, sec. 13; and (4)
finding that the nonseverability clause actually violates the governor's veto power (the
counter argument to the governor's is that while a contingency triggering a
nonseverability clause makes a veto decision harder, the governor may still exercise the
veto albeit with significant consequences).

As a final note, it is clear that if the governor does exercise his veto power, the legislature
does have a remedy in art. II, sec. 16, because by a three-fourths vote of both bodies in
joint session, the legislature can override a veto. If the court chose not to enforce a
nonseverability clause in an appropriations bill, reasoning that the legislature's remedy
was limited to article II, sec. 16, the court would in essence be concluding that while a
majority of the house and senate chose to include a nonseverability clause in a bill, that it
would take a three-fourths vote of both bodies to carry out their original intent of
providing for nonseverability. In conclusion, all that I can say is that based on current
case law in Alaska, and other Jurisdictions, and the Sutherland commentary, it appears
that the court would enforce a nonseverability clause in an appropriations bill; but that if
the court chose to do so, based on a separation of power analysis, it could always carve
out an exception to enforcement of a nonseverability clause in the very narrow area of an
appropriations bill. The likelihood of this outcome is not possible to predict.

If you need further information, please advise.

BJK:DDG:plm
11-274.plm

Enclosure
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have no precedent, they decide questions as other people decide
them. Their logic is properly the logic of comparative values and
not the mere mechanical logic of deduction from major and minor
premises.

INSEVERABILITY CLAUSES IN STATUTES'
4A:15 Inseverability in statutes

When holding a statutory provision unconstitutional, a court
must determine whether to sever the defective provision or to

Instructs a court that has held portions of a statute invalid to sever
the invalid statutory provisions from the rest of the statute and to
allow the statute’s valid sections to remain operative. Less
frequently, a statute will include an inseverability clause that
invalidates an entire statute (or section of a statute) should a provi-
sion be held invalid. In part because severability clauses have
become boilerplate, these clauses have had little effect on courts
making severability determinations.

Despite the explicit statutory language in severability and
inseverability clauses, courts all but ignore the clauses and apply
T own tests and presumptions to determine severability. These
s generally begin with a presumption that all statutes are ej-
-~ <her severable or inseverable, usually followed by an examination of

the particular statute’s structure and legislative history in order to
determine whether the remainder of the statute would be consis-
tent with the legislative intent, Courts will also consider whether
the statute can reasonably function as an autonomous whole
without the invalid provision.

This approach provides scant guidance to courts faced with a sev-
erability question, often leaving them to speculate about what the
legislature intended to accomplish in passing the statute and
whether that purpose is frustrated by the provisions invalidated.
This is remarkable in light of the clear instructions provided by

:w% Israel E. Friedman. Copyright 1997 University of Chicago; Israel E.
Friedman. Reprinted by permission of University of Chicago Law Review from 64
U. Chi. L. Rev. 903 (1997). Footnotes omitted,

900
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inseverability (and severability) clauses that would appear to
resolve this very issue.

This Comment argues that inseverability clauses are fundamen-
tally different from severability clauses and should be shown greater
deference than their sister severability clauses. Part | discusses the
courts’ approach to severability and inseverability clauses. Part II
examines the assumptions behind the courts’ treatment of sever-
ability clauses and criticizes the application of those principles to

I. Deciding Whether to Sever Invalid Statutory Provisions

A. Severability Clauses: A Mere Presumption
The Supreme Court mmﬁm.v:mrm.m.ﬁrm general standard for

determining whether an invalid provision 1s severable from the rest

potentially unconstitutional price controls, the Court had to consider
whether the overall statutory scheme could survive a challenge to
the pricing provisions. The Champlin Court refused to defer to the

legislative intent behind the statute was at the time of its passage
and what it would be after the provision was held invalid. Although
a statute’s severability clause would seem to provide evidence of
legislative intent, the Court in United States v. Jackson stated that
“the ultimate determination of severability will rarely turn on the
presence or absence of such a clause.” Thus, by including a sever-
ability clause, a legislature does little more than spill ink since the
clause has a minimal bearing on the severability determination.
Similarly, in INS uv. Chadha, the Court, after holding that the
legislative veto provision of the Immigration and Nationality Act
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severed the unconstitutional provision only after concluding that
the congressional intent in the legislative record supported such a
holding.

The Court, in Alaska Airlines, Inc v. Brock, further explained
that, far from being dispositive, a severability clause creates no

Similarly, several state courts often begin with a presumption of
severability that can be overcome by legislative intent. Many of
these courts have second-guessed plain statutory language and

held statutory provisions inseverable despite the presence of
ili auses. One court aptly described the caselaw’s indif-
,, plain language of severability clauses as “a narrow
éxception to the general rule that, when a clause is unambiguous,
construction is unnecessary.” The plain meaning of a severability
clause unambiguously instructs a court to uphold the remainder of
a statute. However, in the realm of severability, plain meaning does

not prescribe the result, and the clause is all but ignored while the

construing legislative history and statutory structure.

Acknowledging the ineffectiveness of severability clauses, some
states have actually codified rules of construction for interpreting
severability questions that arise under their codes. These statutes
reflect the caselaw’s indifference to severability clauses. Pennsylva-
nia’s statute, for example, provides for a presumption that all of the
state’s statutes are severable, regardless of whether they include a
severability clause or not, This presumption can be overcome,
however, if a court finds that the legislature would not have passed
t tute absent the invalid clause or that the remainder of the
e cannot function properly without the invalid provision.

examining legislative intent, legislative history, and the statute’s
ability to function without the invalid portion before accepting the
plain meaning of the inseverability clause. In Biszco v. RIHT
Financial Corp, for example, the First Circuit held that the analy-
sis applied to the severability clause in Chadha was equally ap-
plicable to an inseverability clause in a Rhode Island statute. Thus,
nseverability clauses establish no more than a presumption of
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inseverability that courts may overcome after an examination of
legislative intent.

State courts have also imported the rule for interpreting sever-

ability clauses to inseverability clauses. In Stiens v. Fire and Police

Pension Association, for example, the Supreme Court of Colorado
first held that a portion of the Colorado Policemen’s and Firemen’s
Pension Reform Law was an :bnoﬁﬁ#:ﬁob& retroactive law

inseverability clause, the court was reluctant to follow it: “The
special unseverability clause . . . is not conclusive as to legislative
intent. It gives rise only to a presumption that, if the unconstitu-

.

tional parts of an Act were mtBEmnm@, the legislature would not

In spite of the courts’ tendency to analyze inseverability clauses
in the same way as severability clauses, there are some indications
that inseverability clauses may carry more dispositive weight than
severability clauses and may be applicable without exploring
legislative intent or history. In Zobel v. Williams, the Supreme
Court, after holding a portion of an Alaska statute unconstitutional,
considered whether the provision could be severed from the
remainder of the statute. Rather than look to legislative history or
the statute’s structure to discern legislative intent, the Supreme
Court noted that it “need not speculate as to the intent of the Alaska
Legislature; the legislation expressly provides that invalidation of
any portion of the statute renders the whole invalid.” Although the
Court ultimately remanded the inseverability determination of the

severability clauses in Alaska Airlines and Jackson.

example, provides:

(a) If any provision of this code as now or later amended or its
application to any person or circumstances is held invalid, the in-
validity does not affect other provisions that can be given effect
without the invalid provision or application. (b) Except in the
case of a statute containing a non-severability provision, each
part and application of every statute is severable, If any provision
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or application of a statute is held invalid, the invalidity does not
affect the H.mE&ﬁQE. of the statute unless: (1) the remainder is so
mmmm:ﬁm:.w and Inseparably connected with, and dependent upon

purpose is required.

1I. Inseverability Clauses: A Recipe for Compromise

The Em&ozm Part outlined the courts’ practice of analyzing

overall statutory scheme invalid might dismantle far-reaching and
.&mvowmg omnibus legislation. Although severability clauses are
included in statutes quite frequently, legislative drafters are none-
ﬁw&.mmm aware that courts do not show these clauses much deference.
hm%m.wmao% themselves acknowledge the perfunctory nature of sey-

clause because such clauses were so commonplace:

This is a standard “boilerplate” severability clause; similar
language has been included in a wide variety of laws including: The
mBmwmmba Unemployment Compensation Amendments of 1993,
the Americans with Disabilities Act, the Civil Rights Restoration
Act, the Fair Labor Standards Act, the Education for Economic Se-
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curity Act, and the Comprehensive Drug Abuse Prevention and
Control Act.

Indeed, as Congressman Frank stated when he introduced a sev-
erability clause into a different hill: “This is fairly routine . . . this
is I think agreed upon by all the parties, to explicitly put in the
kind of severability clause that sometimes is made explicit . . . .
This is just boilerplate severability.” Congressman Frank acknow]-
edged that severability clauses are not always included in legisla-
tion “explicitly” because there is an implicit assumption of sever-
ability to start with. As one congressman pointed out when he
submitted a bill without a severability clause:

No severability or nonseverability provisions were included in the
bill, but it is the intention of the conferees that any judicial deter-
mination regarding the constitutionality of the bill be applied sever-
ably to the legislation. This is consistent -with the current rule of
thumb regarding constitutional challenges to any law that is silent
on the issue of severability. Thus, the severability clause itself is
understood by legislators as an innocuous provision that is not
likely to be heeded by courts. As one court pointed out, “[t]he Act in
question contains a “saving clause’ which it seems customary nowa-
days to insert in all legislation with the apparent hope that it may
work some not quite understood magic.”

Furthermore, while the severability clause is rarely dispositive, it
may prove useful to courts in the easy case and, even if it is ignored
by courts entirely, it is hard to imagine how such a clause could be
harmful. In a 1989 Senate debate over a proposed severability
clause in a child-care bill, Senator Hatch, acknowledging that the
clause presented a potential benefit with minimal risks, commented
that “good draftsmanship, good legislative draftsmanship, smart
legislative draftsmanship . . . mandates putting a severability
clause in the legislation.” This demonstrates that severability
clauses are included with little discussion or deliberation. In the
same debate, Senator Mitchell pointed out that the clause was so
standard that “a severability provision exists in over 63 Federal
laws.”

Inseverability clauses, on the other hand, are anything but
boilerplate. They are infrequently included in legislation, which
should alleviate any assumptions by courts that they are inad-
equately considered before being passed. In addition, when insever-
ability clauses are proposed, they are strategically designed to
ensure that the legislation does not exist without its most
fundamental provisions. Consequently, the inclusion of an insever-
ability clause is usually accompanied by extensive debate. For
example, in the Senate floor debate referred to in the previous
paragraph, Senator Helms opposed Senators Mitchell and Hatch
and introduced an inseverability clause because he anticipated a
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constitutional challenge to a provision providing benefits for
religious day care. Helms wanted to ensure that day-care benefits
would not exist unless religious day-care programs could share in
the benefit. If the religious day-care provision were held unconstitu-

submitted, not as boilerplate language, but in a deliberate attempt
to preserve a provision Helms felt was integral to the bill.

A similar debate surrounded the proposed inclusion of an insever-
ability clause in the proposed Balanced Budget and Emergency Def.
icit Control Act of 1985, Among the many controversial elements in
the bill, which sought to achieve a balanced budget, was a provision

Panetta pointed out at the time:

If you allow severability and the CBO role is found to be uncon-
stitutional, then it leaves it up to the OMB, and it, in essence turns

unconstitutional: “[/Wle do not want the whole process that we have
labored on so hard now to collapse because one provision is held to
be unconstitutional.”

B. Limiting Court Powers

By failing to distinguish between severability and inseverability
clauses, the courts ignore the differences in the messages that the
two clauses communicate. The clauses are not mirror images of
each other; they say different things.

A severability clause does not prohibit courts from invalidating
the remainder of the statute because judicial review authorizes
courts to declare statutes unconstitutional. Since a severability
clause cannot permissibly limit the scope of the courts’ powers of

906
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inextricably linked. Ultimately, the court must determine how far
the unconstitutional provision extends and whether the remainder
constitutes a fully functioning statute.

C. Preserving the Deal

Aside from being deliberately drafted into legislation, insever-
ability clauses serve a key function of preserving legislative
compromise. Much commentary points out that legislation is the

that is, a way of Preventing one party to the compromise from

been unenforceable. Helms’s opponents would have had their child-
care benefit, and the religious day-care provision would have been a
thing of the past. By making his support for the bill contingent on
such an inseverability clause, Helms was entrenching the legisla-
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Who knows what a future Supreme Court will do? But, in the unlikely
event that something in this legislation is unconstitutional, we surely
want a mm<m~,me$~ clause in there so that al] of the legislation is not

respectively, the inclusion of an nseverability clause is an affirmative
act by a legislature to preserve the coexistence of Separate provisions,
In settlement agreements and other kinds of contracts
the parties determine that certain provisions are so central to the deal
that without them there is no contract. The inclusion of inseverability
clauses in these contracts is intended to preserve such compromises.

In a similar vein, a legislature may pass a bill that, as a result of
a legislative deal, contains a balance of corresponding provisions. If
.&um statute includes an mnseverability clause, the legislature is say-

In Kennedy v, Pennsylvania, a state legislature had used an
inseverability clause aggressively to gain government-wide support
for its actions, The Pennsylvania legislature approved an across-
the-board pay increase to state government employees, including
pgislators and Jjudges. Because the state constitution prohibited
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tive tool for preserving their deal.

Similarly, inseverability clauses are often included in budgetary
legislation to ensure that the funding ma&m.«b.o developed is viable. If

law into “chronically needy” and “transitionally needy” persons and
continued to provide full benefits to the “chronically needy.” The
“transitionally needy,” however, were limited under the new act to
three months of benefits per year. With the savings generated by
reducing benefits to the new “transitionally needy” class, the Act
provided for a 5 percent increase in the benefits provided to eligible
recipients. The Act included an inseverability clause that eliminated
the 5 percent increase should the distinction between “chronically
needy” and “transitionally needy” be held invalid. Asg one legislator
pointed out: “We do not want to raid [the] State Treasury. We want
to provide an increase in cash assistance allowance to the truly
needy as long as those funds are there.”

The clause provided an important tool for the legislature to

moderately deferential to Inseverability clauses, and if the clauses
establish no more than a pbresumption of inseverability, then courts
will only apply the clause if there is a clear record in the legislative
history. Consequently, legislators will be reluctant to rely on the
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e underlying bill or for support on another issue.
Consequently, the legislation may lack a cohesive focus because dif.
ferent portions of the bill are included to placate different groups,

An inseverability clause provides legislators with a too] for enforc-

tions or provisions will be included in the final bill, Senator Helms
for example, could agree to support a child-care entitlement on the
condition that religious day-care centers were eligible for the
enefit. His insistence on an inseverability clause testifies to the
lause’s important role in entrenching a compromise.

veto the action. If the Court, as it did in Chadha, held such an at-
tempt at legislative veto unconstitutional, then the inseverability
clause would cause the entire statute to fall rather than leave the

compromise behind an inseverability clause. Alternatively, because
of the conflicting interests that influence the legislation, the legisla-
tive history often provides conflicting evidence of legislative intent
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or purpose. As such, a rule that fajled to defer to the plain meaning
of the inseverability clause would, in effect, undermine the clause’s
function as a legislative tool for enforcing compromise. Courts would
be free to speculate as to legislative intent and purpose in the
absence of an informative legislative history.

Applying the plain meaning of inseverability clauses without
second-guessing legislative intent helps facilitate durable legisla-
tive compromises. If courts are able to examine legislative intent

tions of the legislative deal have been struck down.

Nevertheless, courts’ deference to the plain meaning of insever-
ability clauses should not be unlimited. If giving effect to an insever-
ability clause would result in overstepping the bounds of legislative
or judicial authority, then the clause should not be followed. For

B. An Inseverability Canon

In order to prevent courts from undermining the legislative
compromises that are sealed by inseverability clauses, this Com-
ment calls for a new interpretive canon for inseverability clauses.

1. A clear statement rule.
The proposed rule would function like a clear statement rule.
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Clear statement rules are generally defined by polarities. On the
one hand, there is a presumption that cannot be overcome unless
the legislature has provided a clear statement otherwise. On the
other hand, a clear statement rule must also define what statutory
language would be sufficient to constitute a “clear statement” to
overcome the court’s presumption. For example, in Atascadero State

tempt to divine whether Congress intended to abrogate. The
presumption of immunity created a “requirement . . . that ogmu.wmm
unequivocally express its intention to abrogate . . . by making jts
tention unmistakably clear in the language of the statute.”

The codified statutory construction rules in the Indiana Code, for
example, illustrate how such 5 presumption would work. The rule

operate in tandem.

There is one modification, however, from the clear statement
model. Absent a clear statement in an inseverability clause, the
default rule is not severability but rather a presumption of
severability. The classic clear statement rule contains a defauit rule
at can only be overcome by a clear statement. The default in the

ing to the statute’s strict plain meaning. In United States v. bonwmv
the statutory deadline for a mining rights application was “prior to
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December 31,” even though similar deadlines generally extended t
the end of the year with language such ag “on or before Decembe,
31.” The Supreme Court read the statute literally and held that ar
application filed on December 31 was too late. This can be read as s
rule of strict construction for dates and deadlines included in

Thus, while the severability clause canon examines legislative
intent in spite of the clause’s language, the canon for reading
inseverability clauses should read the clauses strictly according to
their plain meaning—in short, the inseverability clauses should be
dispositive. To paraphrase Justice Marshall, if the inseverability
clause is to have any content, its plain meaning must be applied.

This raises the potential, however, of an absurd result where an
mumma\mwmv:?% clause is activated by a very minor holding of

language would lead to the absurd result that ‘a single uninsured
patient . . . would invalidate the statute’ ” if that person paid a
hospital bill below the specified rate. Although the Rebaldo court
decided the case on other grounds, the inexpertly drafted insever-
ability clause might have led to an absurd result.

However, as the Court in Locke noted, it is often necessary to let
some seemingly harsh results stand in order to preserve the power
of »:mm<mam§.:$~ clauses generally. Although courts are often
reluctant to enforce what appear to be absurd results, by generat-
ing a rule that strictly applies the plain meaning of inseverability

conduct our exegesis in a fashion which fosters [the] democratic
process.” By applying the plain meaning, courts are not only forcing
legislatures to craft inseverability clauses with greater care, they
are also providing legislatures with effective tools for passing
legislation by creating durable compromises.

Conclusion
Applying the severability clause analysis to inseverability clauses
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Because the current jurisprudence of severability is unsettled,
Mr. Nagle asserts that courts should follow several general
principles regarding severability. First, courts should apply a plain
meaning rule to severability clauses, so that a statute containing

—
Aw% John Copeland Nagle, B.A. 1982, Indiana Gn?ﬁ.m@%“ J.D. 1986,
University of Michigan Law School. Copyright 1993 by the North Carolina Law
Review Association. Reprinted with permission from 72 N.C.L. Rev. 203 (1993)
Footnotes omitted.
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such a clause wil] automatically be considered severable. Second
when a statute does not contain g severability clause, the court;
should look to the history, purpose, and structure of the statute tc
ascertain legislative intent,. Finally, to assist in this inquiry Mr,
Nagle advocates the creation of g Nmﬁ&ma?&%-m:moﬁmm clear state-
ment rule requiring that courts consider a statute severable when g
statute is silent on the issue of severability.

L INTRODUCTION

m.m<m~.m€:$~ is usually an m?mwgocmg. a sifting through the
statutory rubble to salvage whatever survives a ruling that part of
a law is unconstitutional., The question that severability poses is
easily stated: If part of a statute is unconstitutional, doeg the rest
of the statute remain in effect? The question is algo ubiquitous. It
can arise any time part of a statute or g particular application of g
statute is held unconstitutional goamoéﬁ the answer can have

seminal article on severability wag written in 1937 Fifty-one years
after the test was first énunciated, Immigration and Naturalization
Service v. Chadha revived interest in severability when the Court
held that an unconstitutiona] legislative vetq over executive branch
deportation decisions wag severable from the deportation power

legislative veto severabhle.

Criticism of the Court’s approach persists. The problem, as one
court recently put it, is that «

stated often but rarely explained.” Thus, while severability is



