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TO: Representative Bob Lynn
Attn: Mike Sica

)
FROM: Alpheus Bullard /é/ﬁ
Legislative Counsel

This memorandum accompanies the work order described above.

You asked for a bill that would make the appointment of Personnel Board (board)
members under AS 39.25.060(a) similar to the manner in which public members are
appointed to the Select Committee on Legislative Ethics under AS 24.60.130(b). You
asked that the bill also include provisions addressing (1) the removal of board members,
(2) the filling of vacancies and unexpired terms, (3) conflicts of interest, and (4) alternate
members. | have a few comments.

Board members; increased membership and a constitutional concern relating to
member appointment

The draft increases the number of board members (from three) to five,' making the
membership of the board more difficult to "capture," and provides that the governor
would be required to appoint nominees from a list of at least three qualified persons
submitted by the chief justice of the Alaska Supreme Court. Note that this requirement
that the governor appoint board members from a list of persons selected by the chief
Justice, subject to the right of the governor to request additional nominations, raises a
constitutional question as to whether the legislature may so constrain the governor's
ability to choose whom to appoint to an executive board,

' Mike Sica of your staff clarified that the intent of the legislation related to making sure
that the board did not operate, or appear to operate, as a rubber stamp in investigating and
addressing complaints concerning the governor. More members makes it less likely that
(1) a majority of the board would be appointed by a sitting governor and (2) that the
membership of the board would be of a single mind in any board proceeding. Because |
increased the number of board members, 1 did not include a provision for alternate

members.
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The power to appoint members of state boards, commissions, and councils is an
executive function to be exercised by the governor. In Bradner v. Hammond, 553 P.2d 1,
5 - 6 (Alaska 1976), the Alaska Supreme Court recognized that the Alaska constitution
envisioned a strong executive and "that the appointment of executive officers is an
executive function. .. ." The legislature may prescribe qualifications for the members of
boards and commissions that are reasonably related to either the position or to the aim of
the legislation and do not interfere with the governor's appointment power or with
qualifications set out in the constitution. Various state courts have reached this same
conclusion and have upheld legislative designations of qualifications for public offices,
such as memberships on a board or commission. See, e.g., State v. Matassarin, 217
P. 930 (Kansas 1923); State v. Eischen, 76 N.W.2d 385 (Minn. 1956); Humane Society
of the United States v. New Jersey Fish and Game Council, 362 A.2d 20 (1976); Hurd v,
Freeland, 442 P.2d 344 (Okla. 1966); State v. Wells, 112 N.W.2d 601 (S.D. 1961); State

v. Millsap, 605 S.W.2d 366 (Tex. App. 1980).

However, the Department of Law, which has generally taken a position very protective of
the governor's prerogatives, has asserted that the legislature may not restrict the
governor's appointment powers, such as by requiring the governor to select from a list of
names provided by particular groups. The Department of Law has repeatedly argued that
such limitations on the governor's appointment power are unconstitutional infringements
upon the governor's authority. Letter to Walter J. Hickel, Governor, from Charles E.
Cole, Attorney General, June 11, 1991 (file no. 883-91-0071); 1981 Inf. Alaska Atty.
Gen. Op. (file no. J-66-698-81), April 23; 1980 Inf. Alaska Atty. Gen. Op. (file no. J-66-

164-80), September 17.

Nonetheless, at least three Alaska attorney general opinions or letters of advice have
accepted that the legislature may prescribe reasonable qualifications for gubernatorial
appointments to boards or commissions. 1981 Inf. Alaska Atty. Gen. Op. (file no. J-66-
698-81), April 23; Memorandum to Governor Hammond from R. Pegues, August 13,
1979; 1988 Inf. Alaska Atty. Gen. Op. (file no. 883-88-0079), May 24.

In this instance, I cannot say how a court would interpret the reasonableness of a Statutory
requirement that the governor appoint members of the board from lists of nominees
chosen by the chief justice of the Alaska Supreme Court.

Quick notes
I'included a provision, sec. 3 of the draft bill (prohibited conduct by board members and

board employees and contractors), that relates to possible conflicts of interest and
appearances of a conflict of interest. Is this what you had in mind? Please advise.

I did not prohibit a member appointed by the governor from participating in a proceeding
that involved that same governor. Such a provision seemed unnecessary given that
members are appointed from lists submitted by the chief justice.
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I hope that this draft bill is consistent with your intent. If you have questions, or if I can
be of further assistance, please do not hesitate to contact me.
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