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Initiatives deserve same vetting as bills

By KYLE JOHANSEN

House Bill 36, also known as the
Open and Transparent [nitiative Act,
is an attempt to tackle an enormous
prablem we have here in Alaska; Our
initiative process is used as a way for
special inicrests 1o maneuver around
the lawmaking body to emact laws
without regard for the public as a
whole. The right to petition govern-
ment belongs 10 the citizens of Alaska,
It is imperative thal the process be
prolected from abuse. HB36 offers
these safeguards. I am taking this
opportunity to review the changes I
believe need to happen to protect our
initiative process.

Currently, initialive sponsors are not
required {o hold public hearings,
However, the Legistature is required
to hold public hearings on al! bills that
are voled on as a body. Most bills
receive multiple committes referrals
and spend hours being publically ves-
ted. Thaugh bills passed by the
Legislature and initatives passed by
the people have the same effect, they
are nol held to the same public-hear-
ing requirements, Mandating a pro-

POINT OF VIEW

posed initiative go through a public
hearing process is an essential element
for developing sound public policy.
HBE36 requires that a standing com-
mitlee review the proposed initiative.
This allows the affected state agencies
te come forward and express how the
initiative will affeet their operations.
When a hill is in front of the
Legislature, the affected state agencies
come before the appropriate commit-
tee and explain the implementation of
the policy. Initiatives that are passed
by the people are law, and the agen-
cies that have to administer those laws
should be afforded the same ability.
Prohibiting initiatives that are sub-
stantially similar 10 a failed initiative
says that the people have spoken. We
have seen the same initiatives pro-
pesed year after year, with a lack of
regard for the public’s will. If an inj-
Lative fails, the public bas spoken.
However, people’s aftitudes, beliefs,

and perceptions can change, That is
why I think it is appropriale that
failed initiatives be restricted from the
ballot for one election cycle to save
the state money, time, and resources.

Signature-gatherers are commonly
paid on a persignature basis. In
Alaska, they are not supposed lo
receive more than $1 per signature,
Twenty-four states have an initiative
process, and many have banned the
practice of paying per signature
because of fraud. Petition circulators
in other states have been caught using
disingenuous practices to gather more
signatures o receive a bigger pay-
check. If petition circulators did not
collect payment based on the number
of signatures, they would be less
inclined lo commit fraud.

Petition circulators are allowed to
solicit signatuses for more than one
initiative at a time. This means that
someaone can have multiple clipboards
outside the grocery store, shuffling
them around while rying to convince
you ta sign their petitons. It Is easy to
confuse which petition was explained
to you and which petition you have

agreed to sign. Petition circulators
should be aliowed to coliect signa-
tures for only one iniliative 2 a time
to reduce confusion, deceptive prac-
tices, and misleading information.

Unlike the current initiative
pracess, HB36 will go through many
public committee hearings where il
will be vetted, debated and amended,
This is a chance for the public to
weigh in on the bill, for lawmakers 1o
ask questions and clarify issues of
concem, for changes to be proposed,
and many other aspects to be publicly
debated so the best public policy is
put forward. As a reminder, this is not
required of initiative legislation, What
you see is what you get, and unfortu-
nately, what you don't see is what you
get as well,

I encourage you lo read the legisla-
tion yourself. Please form your own
opinion based on the facts of the bill
itself, rather than regurgitate informa-
tion given to you by parties with their
own agenda. HB36 can be found at
www.legis state.ak usfbasis.

(Republican Kyle fohansen represents
Ketchikan in the Alasha House,|

Fighting for Second Amendment rights
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ExecuTtive SUMMARY

On December 7, 2001, the National Conference of State Legislatures assembled a task
force to review the growing use of initiatives and referendums around the country and to
exarmine their effect on representative democracy at the state javel,

The Iritiative and Referendum Task Force found that opportunities for abuse of the process
outweigh its advantages and does not recommend that states adopt the initiative process If
they currently do not have one.

The task force also developed recommendations that would enable initiative states to make
their processes more representative, For states that are intent upon adopting an initiative
process, the task force offers a set of guidelines to enhance the process and to avoid many of
the pitfalls currently experienced by the initiative states, The task force urges such states to
consider giving preference to a process that encourages citizen participation without enact-
ing specific constitutional or statutory language—specifically, the advisory initiative or the
general policy initiative.

The 34 recommendations contained in this report acknowledge that the initiative process
has outgrown the existing laws that govern it. After listening to expert testimony from a
wide variety of witnesses and compiling data from all 50 states, the task force concluded
that the initiative has evolved from its early days as a grassroots tool to enhance representa-
tive democracy into 2 tool that too often is exploited by special interests, The initiative
lacks critical elements of the legislative process and can have both intended and unin-
tended effects on the ability of the representative democratic process (o comprehensively
develop policies and priorities.

As a result, the task force suggests that initiative states reform drafting, certification, signa-
ture-gathering and financial disclosure statutes; adhere to single subject rules; and improve
practices regarding voter education. It also recommends that initiatives be allowed only on
general election ballots,

It is the task force’s intent that the discussion and adoption of the reforms In this report
lead to a more thoughtful lawmaking process, improve interaction hetween initiative pro-
ponents and legislatures, and ultimately produce better public policy and reinforce repre-
sentative democracy.

National Cenference of State Legislatures
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The following 34 recommendations were adopted unanimausly at the final meeting of the
NCSL Initiative and Referendum Task Force in Denver, Colorado, on April 26-27, 2002.

The task force does not recommend that states that currently do not have an initiative
process adopt ane. The task force believes that representative democracy s more desirable
than the initiative, The disadvantages of the initiative as a tool for policymaking are many,
and the oppoertunities for abuse of the process outweigh its advantages. However, if a state
is intent upon adopting an initiative process, the first four recommendations lay out the
task forces view of an effectively structured process.

The remaining recommendations deal with specific elements of the initiative process and are
Intended as guidelines to improve existing procedures. The task force believes that the adop-
tion of these recommendations will improve the initiative process to the benefit of both state
government and voters and will result in improved public policy making via the initiative.

General Recommendations Regarding the Initiative Process

Recommendation 1.1: States that are considering adopting an initiative process should
give preference to one that encourages citizen participation without enacting specific con-
stitutional or statutory language. Specifically, states should consider:

A. First, adopting the advisory initiative; or
B. In the alternative, adopting the general policy initiative,

Recommendation 1.2 If states wish to adopt an Initiative process and neither the advisory
initiative nor the general policy initiative are adopted, they should adopt an indirect initia-

tive process.

Recommendation 1.3: If states adopt a direct initiative process, they should adopt only a
statutory initiative process, not a2 constitutional amendment initiative process.

Recommendation 1.4: If states adopt a constitutional amendment initiative pracess, they
also should adopt a statutory initiative process.

Involving the Legislature in the Initiative Process

Recommendation 2.1: States that currently have a direct initiative process should consider
adopting an indirect process as well, and provide incentives to encourage its use.

National Conference of State Legislatures
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Recommendation 2.2 After a specified percentage of signatures has been gathered for an
initiative petition, the legislature should provide for public hearings on the initiative pro-
posal.

Recommendation 2.3: When appropriate, the legislature should place an alternative legis-
lative referral on the ballot with an initiative that appears on the ballot,

The Subject Matter of Initiatives

Recommendation 3.1: States should encourage the sponsors of initiatlves to propose them
as statutory initiatives when possible, rather than as constitutional amendments.

Recommendation 3.2: States should adopt the single subject rule to enhance clarity and
transparency in the initiative process.

Recommendation 3.3: If an initiative measure is rejected by voters, states should prohibit
an identical or substantially similar initiative measure from appearing on the ballot for a
specified period of time.

The Drafting and Certification Phase

Recommendation 4.1; States should require a review of proposed initiative language by
either the legislature or a state agency. The review should include non-binding suggestions
for improving the initiative’s technical format and content, and should be considered pub-
lic information.

Recommendation 4.2: States should require the drafting and certification of a ballot title
and summary for each initiative proposal. Ballot titles must identify the principal effect of
the proposed initiative and must be unbiased, clear, accurate, and written so that a “yes"
vate changes current law,

Recommendation 4.3: States should require the drafting of a fiscal impact statement for
each initiative proposal. The statement should appear on the petition, in the voter infor-
mation pamphlet, and on the baliot,

Recommendation 4.4; States should establish a review process and an opportunity for
public challenge of technical matters, including adherence to single subject rules, and
ballot title, summary and fiscal note sufficiency, to be made prior to the signature-gather-

ing phase.
The Signature Gathering Phase

Recommendation 5.1: States should require that initiative proponents file a statement of
organization as a ballot measure comrmittee prior 1o collecting signatures. States should
void any signature that is gathered before a statement of organization is filed.

Recommendation 5.2: States should provide for safeguards against fraud during the signa-
ture gathering process. Safeguards should include:




Task Force Recommendations

A, Prohibiting the giving or accepting of money or anything else of value to sign or
nat sign a petition.

B. Requiring a signed oath by circulators, stating that the circulator witnessed each
signature on the petition and that to the best of the circulator’s knowledge, the
signatures are valid,

C. Requiring circulators to disclose whether they are paid or volunteer.

Recommendation 5.3: States should provide for an adequate but limited time peried for
gathering signatures. The deadline for submission should allow a reasonable time for veri-
fication of signatures before the ballot must be certified.

Recommendation 5.4: States should establish a limit on the length of time that verified
signatures are valid.

Recommendation 5.5; States should require a higher number of signatures for constitu-
tlonal amendments than is required for statutory initiatives,

Recommendation 5.6: To achieve geographical representation, states should require that
signatures be gathered from more than one atea of the state,

Recommendation 5.7: Fach state should establish a uniform process for verifying that the
required number of valid signatures has been gathered. .

Voter Education

Recommendation 6.1: States should provide to the public a manual describing the initia-
tive and referendum process.

Recommendation 6.2: States should encourage public education and discussion about
measures on the ballot.

Recommendation 6.3: States should produce and distribute a voter information pamphlet
containing information about each measure certified for the ballot.

Recommendation 6.4: In addition to a printed voter information pamphlet, states should
consider alternative methods of providing information on ballot measures, such as the
Internet, video and audio tapes, toll-free phone numbers, and publication in newspapers.

Financial Disclosure

Recommendation 7.1: States should require financial disclosure by any individual or orga-
nization that spends or coilects money over a threshold amount for or against a ballot
measure.

Recommendation 7.2 After a title has been certified for an initiative measure, states should
require that proponents and opponents of the initiative measure file a statement of organi-
zation as a ballot measure commitiee prior to accepting contributions or making expendi-
tures.

Natlonal Conference of State Legistatures
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Recommendation 7.3; States should make the disclosure requirements for initiative cam-
paigns consistent with the disclosure requirements for candidate campaigns.

Recommendation 7.4: States should prohibit the use of public funds or resources to sup-
port or oppose an initiative measure, This should not preclude elected public offictals from
making statements advocating their position on an initiative measure,

Voting on Initiatives
Recommendation 8.1: States should allow initiatives only on general election ballots.

Recommencdation 8.2, States should adopt a requirement that creates a higher vote thresh-
old for passage of a constitutional amendment initiative than for passage of a statutory
initiative.

Recommendation 8.3; States should require that any initiative measure that impaoses a
special vote requirement for the passage of future measures must itseif be adopted by the

same special vote requirement.

Recommendation 8.4: States should ensure that statutory Initiative measures require the
same vote threshold for passage that is required of the legislature to enact the same type of

statute.

Recommendation 8.5: States should adopt a procedure for determining which initiative
measure prevails when two or more initiative measures approved by voters are in conflict.

National Conference of State Legislarures




INTRODUCTION

Initiative and referendum operated quietly in the background of state politics for much of
the 20™ century, but during the last decade, it has come back into vogue. More initiatives
are circufated, more make it to the ballot, and more money is spent in the process than ever
before. Consider the numbers: 183 statewide votes on initiatives in the 1970s, 253 in the
1980s, and 383 in the 1990s, more than double the total from the 1870s. California
alone accounts for 130 of the total 819 measures during that 30-year periad; Qregon can
claim 107. Between them, these two states account for nearly 30 percent of all initiatives
from 1970 to 1999. It is no wonder that people in California and Oregon are beginning to
voice concerns about the initiative process. .

Initiative advocates say the resurgence of the initiative is good for states—it means citizens
are using it as a tool to implement new laws and reforms that the legislature is unable or
unwilling to enact. Besides accomplishing policy change, supporters also say that initia-
tives increase citizen involvement with government—people are not only more aware of
state policy issues, but they are also more likely to vote. For these reasons, movements have
begun to establish an initiative process in some of the states that currently do not have such

a process.

However, in some states where the initiative is heavily used, there is growing public frustra-
tion with initiatives, and some people are beginning to speak out against the process.
Legislatures are struggling to find ways to prevent fraud in the signature-gathering process;
disclose information about who pays for initiative campaigns; and add flexibility to the
process to accommodate more debate, deliberation and compromise than presently exists.
Equally concerning to many is the disadvantage that, unlike our legistatures' process of
representative government, decisions made through the initiative process do not provide an
opportunity 10 accommodate minority interests. Most importantly, initiatives ask voters
to make simple yes-no decisions about complex issues without subjecting the issue to
detailed expert analysis and without asking voters to balance competing needs with limited
resources. In short, the initiative affects the ability of representative democracy to develop
policies and priorities In a comprehensive and balanced manner.

The problems with the initiative pracess are not easy (o solve for a number of reasons. The
courts have made it difficult to regulate both petition circulators and initiative campaign
finance, and almost ary reform can be a difficult pelitical issue because proponents of the
initiative generally are hostile to legislative attempts to change the process.

Natlonat Conference of State Legislatures
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The initiative is a vital and popular part of democracy in half the states (refer to appendix
A for a list of initiative states), but it is clear that the initiative has outgrown the existing
state laws governing it. NCSLs Initiative and Referendum Task Force set out to flest gather
the facts and data necessary to paint an accurate picture of how the initiative process works
in each state. It identified and focused on problems in the process, then considered ways
that the process might be made more open and flexible. The task force feels strongly that
the changes it recommends in the initiative process would equally benefit both voters and
the legislative process, and that, in the end, a reformed initiative process mighr produce
better public policy.

The task force met three times during a five-month period. Meetings were held on:

*  December 7-8, 2001, in Washington, D.C.;
*  February 8-9, 2002, in Washington, D.C.: and
*  April 26-27, 2002, in Denver, Colorado.

The task force took Breat care to ensure that it heard testimony from experts and activists
on a wide array of issues and from as many points of view as possible. Presenters included
both supporters and critics of the initiative process, citizens who use the initiative process,
and election administrators. The experts who testified before the task force were:

David Broder, Washington Post, Washington, D.C.;

Lois Court, Save our Constitution, Colorado;

Neal Erickson, Office of the Secretary of State, Nebraska;

Wayne Pacelle, Humane Society of the United States, Washington, D.C.:

John Perez, Speaker's Commission on the California Initiative Process, California;
Honorable Joe Pickens, State Representative, Florida;

Larry Sokol, Speaker’s Commission on the California Initiative Process, California
M. Dane Waters, Initiative and Referendum Institute, Washington, D.C.; and
Joseph F. Zimmerman, State University of New York-Albany, New York.

In addition to the experts who testified before the task force, the task force members them-
selves are experts on the initiative process, The perspectives and suggestions that each
member brought te the table contributed to the extensive body of knowledge the task force
developed about how the initiative works around the country. Finally, the task force also
relied on a wide array of written materials on the initiative process. These include reports
from earlier initiative reform commissions and task forces, and the many books and aca-
demic papers that are listed in appendix B and in the reference section of this repart.

The task force adopted 30 recommendations for legislatures irv the initiative states that are
seeking guidance on how their initiative process might be improved. Four additional rec-
ommendations are meant for states that may be thinking about adopting an initiative
process. Although the task force does not recommend that non-initiative states adopt such
a procedure, these four recommendations are offered for those states that have, nonetheless,
made the decision to go forward.

All the recommendations were based on a set of observations and conclusions about repre-
sentative and direct democracy that were adopted by the task force at its first meeting.
These principles reflect the task force members' belief that it is Important to carefully
balance the pure democratic impulse of the initiative with the deliberative, consensus-

Nationat Conference of State Legislatures
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building practices of representatlve democracy. It also is the belief of task force members
that the adoption of this set of recommended reforms by initiative states will lead to a more

thoughtful lawmaking process, improved Interaction between initiative proponents and
legislatures, and ultimately, better public policy.

National Conference of State Legislatures




OBSERVATIONS AND CONCLUSIONS ABoUT
REPRESENTATIVE AND DIRECT DEMOCRACY

Adopted by the NCSL I&R Task Force on April 27, 2002

We offer in the following observations regarding representative and direct demaocracy.
. Representative democracy is the foundation of America's system of government,

2. Representative democraey has provided a stable and flexible system of government that
has served America well for more than 200 years.

3. Direct democracy, as envisioned in the Initiative and referendum system, was first
instituted as a check on representative democracy. It was meant to enhance representative
government, not to supercede or abolish it.

4, As intended by its founders, the initiative and referendum process was meant to give
citizens a tool to break what they perceived as the hold of special interests over some

state legislatures.

In most of the 24 states where it exists, the initiative is a popular part of the lawmaking
process,

(2]

6. The initiative brings to the fore issues that may not receive legislative attention or final
action and engages citizens in a debate of important public policy issues.

Based on these observations, we draw the following conclusions about direct democracy.

I. The initiative has evolved from its early days as a grassroots tool to enhance representative
povernment. Today, it is often a tool of special interests,

2. The initiative process, as it exists today, lacks some of the critical elements of the
representative system of government, including debate, deliberation, flexibility,
compromise and transparency,

National Canference of State [egislatures
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3.

The initiative process does not involve all the checks and balances that representative
government does.

The initiative can affect the ability of representative democracy to develop policies and
priorities in a comprehensive and balanced manner,

As the initiative process and the way it is used have evalved over time, a review of the
laws governing it is merited.

National Conference of State Legislatures
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Banning Payment-per-Signature for Initiative Petition Circulators
Updated May 28, 2008

It is common for initiative Sponsors {0 pay circulators on a per-signature basis to gather petition
signatures. Payments typically range from $1 to $3 per signature, and occasionally are as high as
$10 per signature. Critics argue that this encourages fraud—since a circulator who collects more
signatures will earn more money, circulators who are paid per signature are more likely to
commnit acts of fraud such as forging signatures or misrepresenting the content of the petition in
order to encourage people to sign.

Presently, six states (Montana, Nebraska, North Dakota, Oregon, South Dakota and Wyoming),
have laws which ban initiative sponsors from paying petition circulators per signature. Instead,
they may pay a flat fee or an hourly salary. These laws have been challenged in the courts with
mixed results. North Dakota and Oregon’s provisions have been upheld by the U.S. 9" and 8
Circuit Courts, respectively. However, similar provisions in Idaho, Maine, Mississippi, Ohio and
Washington were held unconstitutional by federal district courts. The Ohio case was upheld by
the U.S. 6™ Circuit Court of Appeals in March 2008. _

Montana (MCA §13-27-102(2)(b))
"A person gathering signatures for the initiative, the referendum, or to call a constitutional
convention...may not be paid anything of value based upon the number of signatures gathered”

(2007 Mont, Laws, Chap. 481)

Nebraska (NRS §32-630(3)(g))
No person shall pay a circulator based on the number of signatures collected.

(2008 Neb. Laws, L.B. 39)

North Daketa (N.D. Cent. Code §16.1-01-12(11))

“It is unlawful for a person to...[play or offer to pay any person, Or receive payment or agree o
receive payment, on a basis related to the number of signatures obtained for circulating an
initiative, referendum, or recall petition. This subsection does not prohibit the payment of salary
and expenses for circulation of the petition on a basis not related to the number of signatures
obtained, as long as the circulators file their intent to remunerate prior to submitting the
petitions...”

Upheld in 2001 by the U.S. 8" Circuit Court of Appeals, Initiative & Referendum Institute v.
Jaeger.

Oregon (Or. Const. Art. IV §1b)
“It shall be unlawful to pay or receive money or other thing of value based on the number of

signatures obtained on an initiative or referendum petition. Nothing herein prohibits payment for
signature gathering which is not based, either directly or indirectly, on the number of signatures




obtained. [Created through initiative petition filed Nov. 7, 2001, and adopted by the people Nov.
5,2002]"
Upheld in February 2006 by the U.S. 9" Circuit Court of Appeaks, Prete v. Bradbury.

South Dakota (new section added to §12-13 during the 2007 legislative session, HB 1156)

No person may employ, reward, or Compensate any person to circulate a petition for an initiated
measure, referred law, or proposed amendment to the South Dakota Constitution based on the
number of registered voters who si gned the petition. Nothing in this section prohibits any person
from employing a petition circulator based on one of the following practices:

(1) Paying an hourly wage or salary;

(2) Establishing either express or implied minimum signature requirements for the petition
circulator;

(3) Terminating the petition circulator's employment, if the petition circulator fails to meet
certain productivity requirements; and

(4) Paying discretionary bonuses based on reliability, longevity, and productivity.

Any violation of this section is a Class 2 misdemeanor.

Wyoming (Wyo. Stat, §22-24-125)

“A circulator of an initiative or a referendum petition or a person who causes the circulation of
an initiative or a referendum petition may not receive payment for the collection of signatures if
that payment is based upon the number of signatures collected. Nothing in this section prohibits
a circulator of an initiative or a referendum petition or a person who causes the circulation of an
initiative or a referendum petition from being paid a salary that is not based upon the number of
signatures collected.”

Dollar-Amonnt Limitations on Payment per Sienature

In Alaska, circulators may not be paid more than $1 per signature (AS §15.45.110(c)).

Source: National Conference of State Legislatures
May 2008
For more information, contact Jennie Drage Bowser at 303-856-1356.




Held Unconstitutional

Idaho
Held unconstitutional in 2001 by a U.S. District Court. Idaho Coalition United for Bears v.
Cenarrusa.

Maine (Me. Rev. Stat. tit. 21-A §904-A (REPEALEDY))
Held unconstitutional in 1999 by the U.S. District Court of Maine. On Our Terms 97 PAC v.
Secretary of State of State of Maine,

Mississippi (Miss. Code Ann, §23-17-57(3))
Held unconstitutional in 1997. Term Limits Leadership Council v. Clark, 984 F.Supp. 470 (S.D.
Miss. 1997)

Ohio (Ohio Code §3599.111)

Made it a felony to pay petitioners in any manner except upon their time worked.

Declared unconstitutional on December 1, 2006 by a U.S. District Court Judge. Citizens for Tax
Reform v, Deters, 1:05-cv-212 (Cincinnati). Upheld by the 6" Circuit Court of Appeals in
March 2008,

Washington (REPEALED)
Held unconstitutional in 1994 by a federal district court, LIMIT v. Maleng.

Source: National Conference of State Legislatures
May 2008
For more information, contact Jennie Drage Bowser at 303-856-1356.




ne of the little-noticed stories of the

2008 election was the escalating tug-

of-war between legislatures and activ-

ists over the rules governing the citi-
zen initiative process,

The struggle has ramped up dramatically
since the 2006 election. Legislatures in the
24 states that allow initiatives have shown a
keen interest in improving the process ever
since the use of the citizen petition to place
issues on the ballot skyrocketed in the 19903,
And recent legislative activity has been
higher than ever before.

States have passed about double the num-
ber of bills addressing the initiative process in
the 2007-2008 biennium (a total of 47 so far,
with legislatures still in session in a handful
of states} compared to the previous two bien-
nia (22 in 2005-2006 and 32 in 2003-2004).

Why the heightened interest?

The process has changed tremendously
in the past two decades. The initiative
“industry™—individuals and firms that
make a living from the initiative process hy
researching and drafting proposals, gather-
ing signatures or campaigning for or against
tnitiatives-—has exploded. The average num-
ber of initiatives on ballots nationwide has
doubled from 31 a year in the 1970s to 62
& year in the 2000s. And laws governing the
process haven’t kept pace,

Some state laws, for example, do nof spec-
ify which official has the authority to investi-
gate and prosecute abuses, while others lack
the capacity to verify that circulators meet
the legal qualifications.

Colorado Representative Andy Kerr was
one of the ¢o-sponsors of an unsuccessful
referendum on the 2008 bailot that would
have made qualifying constitutional jnitia-
tives harder, but statutory initiatives easier.

REPRESENTATIVE
ANDY KERR
COLORADO

Jennie Drage Bowser is NCSL's expert on ballor measures,

REY

_ process allow abuse.

He sees flaws in the initiative process, par-
ticularly in a state that had more measures on
the ballot in 2008 than any other state.

“Citizens have a lot of power to change
and propose laws and constitutional amend-
ments,” he says, “But the way the process is
set up in Colorado, our constitution can be
changed frequently without these amend-
ments being fuily vetted first.”

HARD SELL

It is difficult, however, for legislatures to
limit the number of initiatives qualifying for
ballots, and whether or not they should is a
controversial question. Increasing the qum-
ber of signatures required, tinkering with
time limits and restricting the subject matter
involves amending state constitutions. And
that requires voter approval.

It isn’t always easy to convince voters that
changing the process is a good idea, as Kerr

 Outdated laws governing the initiative

learned in November,

Making the process more difficult rarely
slows down well-funded petition efforts that
can afford to hire and pay an army of circula-
tors. It's the grassroots efforts, which depend
on volunteers, that suffer from higher sig-
nature thresholds and shorter petition time-
frames.

Details of the process in state Jaw are what
legislatures can, and with increasing fre-
quency do, change without voter approval,
States have clarified rules for petition for-
mats, restructured timelines to allow for the
added administrative burdens of processing
a high volume of petitions, and spelied out
more clearly the procedures for evaluating
and counting signatures. Voter education is
an area ripe for reform, too, particularly as
technological advances make it easier to use
multimedia and multi-lingual approaches to
explain measures on the ballot.

1%
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SIGNATURE-GATHERING FRAUD

Along with the explosion in the number
of initiatives is the issue of fraud. The courts
removed at least half a dozen measures from
the ballot in 2006 for deceit in gathering sig-
natures, In a Montana case, a court wrote that
the “signature-gathering process was perme-
ated ... by a pattem of deceit, fraud and pro-
cedural noncompliance.”

Specific instances of frand in Montana,
Nevada and Oklahoma included circulators
who opened the phone book and forged the
signatures of listings onto their petitions.
Others inserted carbon paper and a second
petition beneath the one they asked voters to
sign, thus obtaining a signature on another
petition without the signer’s knowledge. One
circulator told voters they needed to sign in
three different places if they supported the
issue, In reality, they were unwittingly sign-
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ing three separate petitions. And accusations
of circulators who misrepresent or conceal
the content of their petition are common.

Kristina Wilfore is executive director of
the Ballot Initiative Strategy Center, which
serves as a clearinghouse for progressive bal-
lot measures. She says policing the process
is tough,

“Part of the problem is that the state offi-
cials in chargs of watching over the pro-
cess aren’t equipped, funded or modemized
enotgh to catch the few bad apples that are
responsible for the vast majority of what
eventually gets on the ballot,” she says.

Wilfore says that it was only a few years
ago that she began to hear about extreme
abuses in the process by a handful of signa-
ture-gathering companies.

Signature-gathering is now dominated by
a few professional firms that hire people who
make 2 living moving from state to state. In

more than one initiative state, they are not
required to register. That means they cannot
be identified or prosecuted for fraud because
signatures can’t be traced to particular circu-
lator, Wilfore calls the signature-gathering
process “one of the most neglected areas” of
the initiative process when it comes to state
laws and regufations.

Efforts to curb abuse include new laws
to ban paying signature gatherers on a per-
signature basis, and instead require an hourly
wage. Six states now prohibit payment-per-
signature, with three of those laws adopted
in the 2007-2008 legislative sessior. Other
new laws require circulators to offer peaple
a chance to read the proposal in full before
signing, set age and residency requirements
for circulators, and apply criminal penalties
for forgeries and fraud in knowingly submit-
ting a petition with invalid signatures.

ACTIVISTS STRIKE BACK

Initiative supporters arc rarely happy when
the legisiature enacts changes that add to the
cost or complexity of the initiative process.
In some states, they have fought back by try-
ing to get measures on the ballot that would
make the initiative process easier.

But voters don’t necessarily support them.
In 2006, Colorado voters rejected Amend-
ment 38, an initiative that would have sig-
nificantly reduced regulation of the initia-
tive process, And petitions easing regulation
of the initiative process were circulated but
failed to qualify this year in Arizona, Mas-
sachusetts, Oregon and Washington.

Legislatures started calling for reform of
the initiative process in the carly 2000s. It's
not just state legislatures that are calling for
reform these days, however. Cities and aca-
demic groups and even pro-initiative groups
have joined the call for change.

Given the number of initiatives on state-
wide ballots over the past two decades, it’s
clear the initiative s not going away. It will
continue to be a vibrant process in most of
the states that allow it. But it’s up to legisla-
tures to ensure the process promotes ethical
behavior among those involved, and that the
rules surrounding it allow for as much trans-
parency and deliberation ss possible without
restraining a process whose popularity is not
likely to decline, It’s not an easy task, and
is certain o be one that legisiatures grapple

with well into the next decade. »
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