Tt da TAR HLendbgg80 Federal Public lefender

ALASKA HISTORY SHOWS US 'THAT THE TERRITORIAL
LEGISLATURE WAS RIGHT TO ABOLISH THE DEATH PENALTY IN

1957.

Respectfully submitted to the members of the House Judiciary Committee: Chair Jay Ramras; Vice-
Chair Nancy Dahlstrom; Members John Coghill, Jr., Carl Gatta, Bob Lynn, Max Gruenberg, and Lindsay

Holmes, on February 25, 2009, in reference to House Bill 9.

My name is Averil Lerman. I speak to you today to ask that you reject any bill authorizing the death
penalty in Alaska,

I come before you today as a legal historian, who spent many years studying the history of the death
penalty in Territorial Alaska between 1900 and 1957. My research has included extensive documentary
review, in archives, librarics, and private collections. I also collected an oral history from more than 50
people who were involved with or affected by the hangings in the territory.

My research shows that Alaska communities who used the death penalty later came to reject it. In
Fairbanks, there were three hangings in the 1920's. After that decade, not one more person was hanged,
although homicide in Fairbanks continued. The same thing happened in Juneau, where there were three
hangings between 1939 and 1950, and then no further hangings, although homicide in Juneau also

continued.

Why did the Territorial Legislature abolish the death penalty in Alaska in 19577 Why did the
hangings stop?

My amswer is that the reality of the death penalty is very different that what people say it will be.
People who don't personally experience all the special things that happen in a death process often think that
maybe capital punishment is a good thing -- maybe it will help us reduce violent crime; maybe it is fair to
take a life for a life; Maybe it is plain justice. [ used 1o be a person who had no particular exposure to the
death penalty - and I used to think the death penalty might be a good idea.

But people who live with a death system in their community start to change their minds after being
exposed to it for a while. That's what happened here in Alaska.

Some people change their minds about the death penalty when they see that only the poor go to death
row. Rich men don't hang from that rope, or drop from that needle. In Territorial days, rich murderers like
Guy Prince and Harry de Groot in Juneau never got a death sentence. The same is true in death states today.

Some people change their minds about the death penalty when they see that non-white people and

other minorities are much more likely to go to death row than white people. In Territorial Alaska, the
only people hanged after 1904 were non-white or ethnic minorities, although 75% of all murder was
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committed by white men.’ The Fairbanks hangings executed two Alaska Natives and one foreign man from
Montenegro, who was perceived as an ethnic minority. The Juneau hangings executed one Indian
(probably from the Puget Sound area) and two Affican-Americans.

Some people change their minds when they see that, aithough the death penalty is intended initially
only for the most heinous murderers, it ends up being imposed on many other criminals as well. In
1929, Constantine Beaver was sentenced to die for killing his good friend during a drunken brawl. Beaver
loved his friend, and was overwhelmed with remorse. U.S. Deputy Frank P. Young described hanging
Beaver in Fairbanks as “the saddest affair | have had to witness,” and resigned shortly thereafier. No
further executions were held in Fairbanks.

Some people change their minds when they see what administering death to other people does to the
people who have to actually turn the levers of the death process. Even 50 years after participating in
one of the Juneau death cases, the people I spoke to were emotional about what had happened to them, and
upset about being asked about it. I talked to a man who had, as a young Juneau policeman, been involved
with an execution. When I asked if the condemned man had been shaking, he answered angrily, “Not any
more than the rest of us.” The wife of another patrolman asked me, “Doesn't anyone think about the people
who have to do these things?” The same question was raised by jurors at he trial of Eugene LaMoore, who
asked the judge if he could decide on the sentence, instead of them, and found out he could not. The death
system puts a heavy weight on the backs of a lot of average people, for life.

One person who changed his mind about the death penalty was Supreme Court Justice Harry A.
Blackmun. This is what he said:

Twenty years have passed since this court declared that the death penalty must be imposed
fairly and with reasonable consistency or not at all, and despite the effort of the states and
courts to devise legal formulas and procedural rules to meet this...challenge, the death
penalty remains fraught with arbitrariness, discrimination...and mistake...”

From this day forward, I no longer shall tinker with the machinery of death. For more than
20 years | have endeavored...to develop...rules that would lend more than the mere
appearance of faimmess to the death penalty endeavor...Rather than continue to coddle the
court’s delusion that the desired leve] of fairness has been achieved...I feel...obligated
simply to concede that the death penalty experiment has failed. It is virtually self-evident
to me now that no combination of procedural rules or substantive regulations ever can save
the death penalty from its inherent constitutional deficiencies...

The same decision was reached by the Alaska Territorial Legislature in 1957. It wae s good decision.
We should not change it.

! K .S. Knell, 4 Different Frontier: Alaska Criminal Justice 1935-1965, University Press
of America, Inc., Langham MD (1991).

z Callins v. Collins, 510 U.S. 1141 (dissent) (February 22, 1994).
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Biographical Information about Averil Lerman:

Averil Lerman is an attorney and legal historian. She received gramss from the Nationa!
Endowment of the Humanities and from the Alaska Native Justice Center for the oral
history of the last three hangings in Territorial Alaska.

Articles on that history, including those writien by Ms. Lerman, are available on the
internet through the University of Alaska Justice Center in Anchorage. The internet links

are’

“Capiral Punishment in Territorial Alaska: The Last Three Executions,” originally
published in Frame of Reference, Alaska Humanities Forum 9(1), April 1998.
Online at htip://justice.uaa.alaska.edu/death/alaska/juneauexecutions.htmi

“The Trial and Hanging of Nelson Charles,” Alaska Justice Forum 13(1), Spring 1996.
Online at http://justice.uaa.claska edu/forum/13/1spring1996/a_nelson.himi

Ms. Lerman has worked for two decades as a post-conviction, appeal, and habeas attorney
for Alaskans convicted of crimes. This work has given her a detailed understanding of the
things that go wrong between a crime and an execution, and how innocent people end up
on death row. Ms. Lerman has been listed in Who's Who in the World, and Who's Who in
American Law, and Who's Who of American Women.
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“Capital Punishment in Territorial Adaska: The Last Three Fxecutions” by Averi Lerman

Originally published in Frame of Reference [Alaska Humanities Forum] 9(1): 6-9,16-19, April
1998. Reprinted with permission at the Justice Center Web Site, University of Alaska Anchorage,
http://jus[icc,uaa.alaska.cdu/dcath/alaska/juneauexccutionsvhtml.

Alaska as a state has never had a death penalpy. However, in Alaska's territorial days. eioht men
p ) ys, elg

were executed under civil authority between 1900 and 1957, This article provides an account of

the last three executions in Territorial Alaska berween 1939 and 1950: Nelson Charles, Austin

Nelson, and Eugene LaMoore.

The complete issue from which this article is excerpted is avatlable at the Alaska Humanides
[Forum website, http://wwlakhf.org/news]etter/aprﬂhl9984‘_vol9‘nol pdf

Copyright 1997 Alaska Humanities Forum. Reprinted with permission.
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wan a homicide and Alsda sl o terrnery, the

mvestiption was done by die Federal Bureau
of Tavestigation. Agenes mterviewed twensy
witnesses, and !;&r\&‘zmmj evidence ro g avien-
e lahontory in Was nngton, D
FBL vecords shonw dhat NS

- For test-

lf Attj JH«.(;\’\!\
@ trdivgram o Wi rrgton, statng tha

Kt

chev wante d o seerety record conversation

between the aed tise d nuan and his l'z\\‘vcr
wiiich wouldn't be bard, theyv waid, Bevamse the
{ svery deal, and anv conver
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trert with f*lm vl
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Viaovka Tuw, who b Hoverved as the
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comnpifer of faw i the roritery, 4t 7Y how.

evers Roden was pase iy prime. on frail, be
- 3 P
ane separt, wwalk up the swep hull ro the jail

tosee bk dient. Ruden told the Court chat

ihe davs would be ! long enough fm fim o

‘pare b client’C defen
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wd for b

seired :
crivdd of vears ae an intern ro
At

Bere” Faulkner, s preciimens

B rhe picking of the jus,

boe furors wha were of

“Like maost of the inen

hanged i Alaska, Nelson
had no money with which
10 pay for an appeal,
and theve was no provision
Jor a public lawyer
for appeal
‘

d duares Avorney and introducrion of
]
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Unite

evidenee Began on the nexr dav,
cwmed a ol of toor davs,

The muin evidence against Nebson was the
restimony of & woman named Marguerie
"ol
il B
high hon

Sibvers, Silvers had, in Fien been hold

t monch before the Nelson i on g

a

doen the dothac she was
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ifred that Nebson had

onee owned o stratght-cdped ravor, thar 3 case

for sudy @ razer had beer found in Ris reneed
thae he bad small Bloodsising on bis
clothes, and M;zr he
Willoughby
killing. lhc government submitted as evi-
dence for the juny's examination a photograph
of Ellen lving in 2 pool of his own blood widh
s throat wue 2 photograph of Fllen Iying in
: 1 pan

raoni,

N
had been ween on

‘venue on rhe m("‘ ot the

.
the morgue, the blood soaked <h

SO Bpeny arg

Nelson put forward
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‘o

be had }:ccn Ljimxrmm\'n thar Sari rdd;, night,
imd had been walking on W9 Houghby
Avenue, he had nothing w do with Filen's

dearh, One of the wirnesses
SUASIVE testimony in suppore of Neburn's ali-
bio He sated thar Nebson had been with him
spending some tinge

s gave highly per-

ror much of the evening, s
at @ downtown bar and visiting friends for s
drink ar a local horel, and \ufkmv down the
Aventue w oy o colleer a debt from a friemd
Fhat witness was Eugene LaMoore, o black,
42 year-old fisherman married ro « Juneau
Thingit woman with whom he had three
voung children, As remembered by one of
the jutors ar Nelson's wrial, LaMoore's testi-
mony wias detailed and credible;

He mude a rremendous witiness, fle s Just
svarghifareard. Looked at evervbody, fooked e
; ;r"z‘:;f;"izg attornzy right i che eve, straighttar
ward answess, ne hestration, per 'y sincere. You
conldr v help but befieve him.

But LaMuoore's credibiliey with the | jury wag
shurt-ived, Without advance notice. the pros-
isked LaMoore if, twents vears hefore,
a lelony in
The aext

CCUEGE 2
he lz;u, been convicted of
California. LaMoore denied it
morning, faMoore returned w (h‘ COUFTTOnm
and corrected his testirnony of the previous
dav, Aummmo tooa 1927 convivtion. As a
vouny man, Lu\Et ore had. in fact, been con-
victed of robhery,
LiMoore's Gilure to admic the w::vigrémn
however, destroved his um:ln Hiy with the
tury vegarding g\\f\{hx“,’ ¢ he Md said
Austin T\d«mi Fven '%(} vears laver, the

shaou
e mind of one of the men

s was vivid
who served on Nc!mn s jur
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had never explained the problematic facts tha
none of the money taken from the store was
found, that ne murder weapan had been
found, and thar the murderer's bloady foot-
prings, which had been tound on the linoleurm
Hoor of the stare, and cut our by the pelice,
had never been inrrodueed by the [FOSCCUTor,

Ccentinned an Fodge 0,
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derded any invalvement.

The governmen SHATHEN

TOTS CORTINUYG 1O intern
had ne atiarmey nor any abidiry o obitain an
sttorney, Shortdy belore
hanged, they ‘%mugf;r Ne lwn and Ladtoore

Nelson wo i be
mguiwr in the jail for the st Gme singe
Faloare's wrest, T me' elfores paid oft, On
fody 11947 rhe day that Awstin Nelson was
suppesed to die, Fugene LaMoore signed 2
tped vonfession stating dhat he, oo, had par-
veipated inthe robbery of Jim Ellen. and thar,
during the rolibery, Nelson had killed Fien,
.;;rhouv} LaMuore had © begged him not ro.
N(‘L\()n 5 hf‘ﬂg!ﬂg W P{)pr()n(,(}; [h(‘
Guovernment said that he was now « RECessaly
and material witness against LaMoore, who
was charged with fira degree murder. A
grand jury indicted LaMoore for murder on
Jaawary 6. 1948, nine months afrer he had
been jailed on the perjury complaing On
Jannary 12, Henry Roden and Joseph
MeLean, the same rwo lawyers who had repre-
sented Austin Nebson, were appointed 1o rep-
reserrt LaMoore, TaMoore's irial began two

woeeks birer, ou February 2 Ir took

Mowre

hiugsu mmp!mdy on the (It’)l}f’CSA\iﬁH he had
wvent ac the federad jaild, No muoarder weapon
was introduced. Na mosiey from the robbery
was ntradived. Two witnesses testified tha,
oty the aight of Iiifm‘s murder, LadMoore was
any longer,

wearing a cont that he didn’t have
One policemun restified that there had been
! ‘J} tootpring on the Qoer of Fllen's store,
which looked 1o be abaur the same size ay
EaMoore's feer, But the linoleum Hooring

with those foutprinn that had been cur out b

i I b p 5 ooy . .
the police on the day of the murder was never
witroduced by the government, and there was
1o up:an Ao offuc{ i()r s abm‘cc

But at trial Iu.\iurm

Flo vesritied tha

secin npmmcd e Nelson

snly ououred i the tinal davs betore

son's weheduled hanging!, the vwo had
heca brought together in dhe jail, and Nebon
had burst inro rears, dp()tUE’I!Ld for zd ng lies,
and had fxc'eq.:u{ for help saving his

Nelsani wonld ynwe vir down, He stood

behind his chair and cried and called bimset ff
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lawyers in .,fmzc;m 10 come down 1o the jail
and talk w0 LaMoore in connccrion with the
‘m filed murder cha e 1

Hesherr L Berd” Fandkner, Bere Faulkner was

probubly the most Gmous liwver in Jeneau x

lawver was

I.i\fi

Al

b r'c"ucw‘x{wf the banks,
< Betore he

the time:

processors, and orher vig b

. --u..‘_‘,__‘x

"

residence. It was eventtually torn down to make room for the new state affice building.

had cnrered the practice of faw, Faulkner had
been a depury ULS. marshal, He was close
Frierds wicth Gieorge Folta, the newly t;wmim—
ed federal judge, and bie had close ties with the
tederal prosecuer’y of }I:ﬁﬂ

ording 1o LaMoare's testimany, Bert
ceromer with aMoore privately. and
v oeatied in Hellan, and Besr Faulhner
LaNaore and ryped the egate-

then the
st down J.'r‘.’h

et that LadMaonre dictated.
sectestifred thar e had believed

se b attorsey. and thar when

! the starcmene. be

aathrer wold Bim o sive
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e ;
saee denied LaMoore's wsumons. He

fehor he told TaMaoore he
e ochae |

would act
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Mobean had expeaed that Heory
Faulkner,
An's

Unior attornes,
M)UH rake on the vene rable Ny
Faulkner wits a4 Close friend of Ml
asowelt s Melean's reacher and men-
the moment for ¢ross-

tor, But when
examination came, Roden poked Mclean in
the side with bis elbow. and wid him o Tuo
"Melean asked a fow \«UL Guestions c)f finy
and war down. ™ He never got hefore
the jury the fact dhar Faulkaer was o close

f Depury Marshal Wl Fellan, and

reacher,

triend o
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EUGENE
LAMOORE
HANGED

Canvicted Slayer Goes to
Gallows Here Pleading
He Is Innocent

Pleading his Wnnowence Lo thie
last, Bugere La Moore alige Austin
Rollay, $8-year-oid conviated slager,
went to the gallows st the Yeders
I3l bere this morning for his past
tn the wurder gng robiwry of gro-
ceryman Jim Klien,

e Moore, a slm § foer 10 ool
W Wegro, was droggunt throogh the
Uay 4t 5010 kia., ay Prowestant eng
Oatliolic minlkstars spoke fital words
aof mraver lor bis souwl. Toe Co-
deraned men feced his hangnen
bravely sud calmly as nie trinde his
flas) peace with Gud,

T Hd et K Jm e be Le
gan his finel speech. 1 have veve
takon tunocent blood.” he declares
’bgu‘. fndirectly unplied thatl be han
Kiled un other cceastans, La Moot
had « fung end colobiul erimibi
recgsrd. - -

Law  enforcianent  officers [
plained that Le Moore honestly e
Meved that Lo had not killed Blten
st tho vilim's grocery etore o
Willoughdy Avestne, Dec 2, Joii:
They sgid, Dowever, Uik Bl ev
dence proved that e had hi i
un the head and that his pArnEs
Auatin Nebon, had done the astua
killing by slitting (ke victim's throa!
With & kuife. Nelon find unpliea e
Lo Moore In the oime befors he
bimself, wenl to the gillowr Ler
on ﬂarci’i_ 1, 1848

L Moore was vonvigted by n b
Federal District Caoyrt joy in Fep-
mary M8 bul s essculioh wi
dth;yvd‘ uniil ioday by long
process of eppenl. Thi excoution was
finul 8t 6131 s, wien Br. o €«
Curter  pronognced  hig oftiesell
dead. He b murvived by 5 wile s
threc culties, aff rakicsis of i
nesg. - ‘ '}
Administoring (he Jumt rites % 1
Hev. Radpl B Laker, of the Reihe:
“Tabernecle and the Rev, Jao 't
‘Bweeney and the Rev. John ¥ Girr
boilh of the Cathelic Chureh. Roter-
ment duler today wes priveate.

La Moore was the ninth man Lo Le
legally exectited i the history of
U7 8 govermmaent ja Alaska Tots
was the tnhrd In Juneatis

e

o,
o e dhed iy
oot - .
€N CINOET fral Lo

R
catled be

She starend tha

onghby Avenue un
: mto the lightod wine
dows of Hm BEen's wiare, where she saw Jim

EHen with onlt one orher man, Ansun

Nehson, No one ehe was there, she sand, This
was the same thine she had stared ar rhe
et at ONelson s il

request of the pro
Now, Bowerer the same testimony was
anweliome by the provecuror. He atracked
herscuggensting that she was o druek, and
unrelisble.

Ausrnt Nelson had been kep alive ac the
sexquest of the prosecuror on the grotnds thar

Ciwould be impowiblc o prosve womurder
Charge anamnst i oore withow the enameny
He was evpucted o

of sard Austin Sebon,
he “the Governiment’s star witness” by the
Juneau newspaper, it finsy report of the
Pahoore i Aldongh he was alive in the
federal il across the street from the court-
wouse e which [adoose’s il was held,
Nelon sy never cabiad o sty at the wial by
the government” No explanation for s
absener wae made, The governmens never old
the ure tand appasentdy never cold the defense

citheri dhar after Nebon's triab, Nelwon diveced

e FBI adso

Laloormy

found & seeaighiedeed wazor there,

lawyers could nove used this infonaaion w
argre thae Nebon.
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aceerding o watnesses, and blacked the ove of

Stdaey Thompson.

Depuiy 1S SMarshal

Walt Sinn, g ciry policeman who wssised with

M R RN
the excoution, recalled how Thomy

behind Nebon.,

and leaned forw
AN § Pmned g d oo
SNebon eaned torwand, and then

by Nebon's saddenle tirowing

ward, o stk
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Nelson was put on e seaflold.

Jecended ineo the basemen below the s
fold The vaned for Marshad Mahowey 1o

i

ARSI
¢ bulb below, Ao that simal, Sinn was o
wrope apening the tapdoor.

he lighe balb flashed, Sing tripped
He recalled that Nelsun

pacvwnrch shove bim, which dlumsaced &

n e
the trapdoor.
dropyed down dght in frone of bun,

Pheve was wo refles action whatsoerer. cxcept
! e eerember hearing fluid bir the floor, and iz
rurned vat of vourse that be was . wrinating i1
was very guuer except far that.

Fe remembered being surprised ar how
long iv took before Nelson's heart stopped
beaing:

A docter, ] ean't remember if it was Loctor
Whitchead or aitother of the focal doctors was
i saerheicope and remanied theve, und

Hrere s
as | vemember, the heart beat for quite some 1ime
it seemts 10 e, eleven minnies or sometting’ |
Pt iseid 4t whir good condition that man

o
wetd. fie s a sireng and young man, so possibly

that was why.

One woman, & young social worker in
Juncau at the time, whose husband would lac
er be one of the fisst State Troopers in Al
remembered the dav on which Nelvon was

hunped:

Lo ane. 1t seemed ihat the Langing case a palt
grer the whole town. | remember 15 was o1 1
wice day. There was i feeling of malaice, or
be the best word i the Gerntan

dosirness nr m
Taga s . - 13
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N ELSON Was BURBFD inan enmarked grave
in Fvergreen cometery, One man, now a
hundred vears old, remembers the burial

Freas palllearer for boehr of these boys [Nelean
did Laliorel The funeral was sight our there
o that Tisde cometery i Juncan. fhere was o
priestor @ minister. Neban, be was Catholie
Lugene Lallome, | doi s koo what veligion be

Lo L ,
But thvey buvied line ot ihrere.

L A raie thhe & arhia i
Cooardn frare (he Lol
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o7y car and goes oui there, and the fasher puss
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crass on fifs grave, And thars the v,

A‘ CNsUCTDNS R e APE AL was brough:
fram Eugence LaMoore's conviction by

dclean, who received no fee or reim-

foseph
bursement of che cost for craveling ro San
Francisco 1o argue the case.

aMoore was hanged o the federal jail
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the men who assiszed in the hanging were
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Avertl Lernan s an attorney whose practice focus-
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