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governor, seeking a declaration that the override vote
was valid.

2 Article II, section 16 of the Alaska Constitu-
tion, provides;

Upon receipt of a veto message during a
regular session of the legislature, the legislature
shall meet immediately in joint session and re-
comnsider passage of the vetoed bill or item. Bills
to raise revenue and appropriation bills or items,
although vetoed, become law by affirmative vote
of three-fourths of the membership of the legisla-
ture. Other vetoed bills become law by affirma-
tive vote of two-thirds of the membership of the
legislature. Bills vetoed after adjournment of the
first regular session of the legislature shall be re-
considered by the legislature sitting as one body
no later than the fifth day of the next regular or
special session of that legislature. Bills vetoed af-
ter adjournment of the second regular session
shall be reconsidered by the legislature sitting as
one body no later than the fifth day of a special
session of that legislature, if one is called. The
vote on reconsideration of a vetoed bill shall be
entered on the journals of both houses.

The Legislative Council is a permanent in-

[**4]
) 3
. terim committee of the Alaska Legislature cre-

ap-—=N

ated under article II, section 11 of the Alaska
Constitution and comprises fourteen legislators.
See Alaska Const. art. II, § 11; AS 24.20.020.

All parties eventually filed dispositive motions: The
governor moved for summary judgment, the Council
cross-moved for summary judgment, and all of the de-
fendants -- the individually named 1egxslators and the
Council -- moved for dismissal.

The superior court granted the individual legislators'
dismissal motions, concluding that the legislators were
entitled to legislative [*606] immunity under article II,
section 6 of the Alaska Constitution. * But because the
court believed that neither this constitutional grant of
legislative immunity nor article III, section 16 -- which
prohibits the governor from suing the legislature --
barred a suit against the Council, the court denied the
Council's motion to dismiss.

4 Article II, section 6 of the Alaska Constitu-
tion provides:

Legislators may not be held to answer before
any other tribunal for any statement made in the
exercise of their legislative duties while the legis-
lature is in session. Members attending to, going
to, or returning from legislative sessions are not

subject to civil process and are privileged from
arrest except for felony or breach of the peace.

[**5] Moving to the merits raised in the competing
motions for summary judgment, the court ruled in favor
of the governor, declaring that the legislature's override
vote was untimely, that the governor's veto remained in
effect, and thus that C.S.8.B. 162 had not been enacted
nto law. *

S, Specifically, the court, construing the "fifth
day" clause-of article II, section 16 of the Alaska
Constitution (set out above in footnote 2), ruled
that when the governor delivers a vetoed bill to

" the legislature after a first special session con-
venes, the legislature can override the veto within
five days of delivery -- even if the deadline falls
after the fifth day of the first special session. But
the court also ruled that the five-day deadline is
not tolled by a recess or adjournment that does
not terminate the special session. Because the
legislature had not voted by the fifth day after de-
livery of the vetoed bill -- June 5, 1996 -- the
court concluded that its override vote was un-
timely and that C.S.S.B. 162 had not been en-
acted into law. Our disposition of this appeal
makes it unnecessary to consider the superior
court's analysis or the parties' arguments concern-
ing the proper interpretation of article II, section
16.

[**6] The Council appeals these rulings; the gov-
€rnor cross-appeals.

IL DISCUSSION

A. The "Public Interest" Exception to the Moomess
Doctrine Applies to the Issue of Whether Article III, Sec-
tion 16 of the Alaska Constitution Bars the Governor's
Suit against the Council.

At the outset, we confront the issue of mootness. In
1697, the year after this controversy arose, the legislature
enacted and the governor signed into law a bill covering
essentially the same subject matter as C.S.S.B. 162, ¢
Thus the question of whether C.S.S.B. 162 was validly
enacted is technically moot. '

6 See Ch. 20, SLA 1997,

But this court has long recognized a "public interest”"
exception to the mootness doctrine. 7 In determining
whether to apply the public interest exception, we con-
sider three factors designed to identify issues whose im-
portance and ability to evade review justify an immediate
decision, despite technical mootness:
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7 See Department of Health & Soc*Servs. v.
Alaska State Hosp. & Nursing Home Ass'n, 856
P.2d 755, 766 (Alaska 1993); Doe v. State, 487
P.2d 47, 53 (Alaska 1971).

[**7) 1) whether the disputed issues are capable of
repetition, 2) whether the mootness doctrine, if applied,
may repeatedly circumvent review of the issues and, 3)
whether the issues presented are so important to the pub-
lic interest as to Justify overriding the mootness doc-
trine. [* ] : :

8 Department of Health & Soc. Servs., 856 P.2d
at 766.

The primary constitutional issue presented here --
whether article III, section 16 forbids the govemnor's suit
against the Counci] -- casily meets the first and third cri-

teria for an exception. This issue is certainly capable of

repetition. And it is also unquestionably an issue of great
public importance, for it goes to the heart of the delicate
constitutional balance between the powers of two coor-
dinate branches of government. *

9 See Thomas v. Rosen, 569 P24 793, 795
(dlaska 1977) (granting review under the public
interest exception of whether the governor's exer-
cise of a line-itern veto was constitutional, com-
menting that it "pits the political branches of our
state government in a fundamenta] separation of
powers confrontation").

[**8] The second factor's presence is not as obvi-
ous. It is of course concejvable that the question of
whether article III, section 16 bars the governor from
suing the Council [*607] over the timeliness of a veto
could arise again and be decided before being mooted by
new legislation. But the express harm that the constit-

tion protects against in barring the governor from bring- -

ing actions "in the name of the State . . .-against the legis-
lature” ™ occurs when the action is brought, not when it
is concluded.

10 Alaska Const. art. 17 §16.-

Considering the importance and unique nature of the
protection embodied in article I, section 16, we con-
clude that the question of whether this section applies in
the circumstances presenfed here merits an exception to
the mootness doctrine.

B. drticle IIT, Section 16 Bays This Suit by the Gov-

ernor against the Council, !

11 We review constitutional issues independ-
ently, giving no deference to the trial court’s de-
_cision. See Hickel v. Cowper, 874 P.24 922, 926
(Alaska 1994). In construing a constitutional prg-

vision, we must give it a "reasonable and practi-
cal interpretation in accordance with common
sense” and consonant with "the plain meaning
and purpose of the provision and the intent of the
framers." 4ARCO Alaska, Inc. v, State, 824 P.24
708, 710 (Alaska 1992). ‘

[**9] Section 1 of article OI of the Alaska Consti-
tution vests the executive power of the state in the gov-
emor. * Article IT1, section 16 gives the governor broad
power 1o sue in the name of the state but at the same time
bars the governor from turning this power against the
legislature: )

12 Article IT, section ] of the Alaska Constity-
tion provides: "The executive power of the State
'is vested in the governor.”

The governor shall be responsible for the faithful
execution of the laws. He may, by appropriate court ac-
tion or proceeding brought in the name of the State, en-
force compliance with any constitutional or legislative
mandate, or restrain vViolation of any constitutional or
legislative power, duty, or right by any officer, depart-
ment, or agency of the State or any of its political subdj-
visions. This authority shall not be construed to authorize
any action or proceeding against the legislature.

In concluding that this provision did not forbid the
govemor to sue the Council, the superior [**10] court
reasoned that "plaintiff brought this lawsuit in the name
of the Governor as head of the executive branch of state
government and not in the name of the State of Alaska"
and that "[a] suit against the Legislative Council, a per-
manent interim committee with separate legal existence
under Article I, § 1] of the Alaska Constitution, is not a
suit against the Legislature."

The Council disputes both bases of the superior
court's ruling, arguing that the governor should not be
allowed to evade article III, section 16's restrictions by
simply altering the form of his complaint, The Council
asserts that although the governor has sued in his own
Name as governor of Alaska, this is in substance an ac-
tion brought in the name of the state, Similarly, it asserts
that by opting to proceed against a functional equivalent
of the legislature -- the Council -- the governor has effec-
tively sued the legislature itself,

The governor responds that article III, section 16
"was not intended to prevent the governor from protect-
ing his power from usurpation by the legislature.” In the
governor's view, "the Court must have Jurisdiction to
determine the rights of the coordinate branches of state
[**11] government." Insisting that the Council reads
section 16's language barring actions against the legisla-

- ture {00 broadly, the governor urges us to hold the consti-

tutional .bar inapplicable here because this suit "was
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brought in the Governor's capacity as head of tHs exceu-
tive branch of state government," "did not request [that]
the legislature . . . be enjoined or compelled to. do any-
thing," and "was brought not against the legislature but
its agent the Council." :

We find the Council's arguments persuasive, -

L. Although filed by Tony Knowles, as "Governor for
the State of Alaska," this suit is an action brought in the
name of the state. . ' A :

A=

. This suit does not confine itself to internal matters

concerning only the governor, the govemor's office, or -

the executive [*608] branch of government, Rather, as
We have indicated above in Part ILA., 1t raises important

constitutional questions of the allocation of powers

among coordinate branches of government, Because the
suit tests the basic constitutional structure of Alaska's
tripartite system of government, it necessarily involves a
matter of general public importance -- one that tran-
scends the executive branch's parochial interests and
implicates [**12] interests common to all Alaska citi-
zens. And although article III, section 16 authorizes the
govemor to sue in the name of the state, it confers no
€Xpress power to sue in any narrower capacity. No other
provision in article TII expressly empowers the governor
to raise issues of general public Importance by suing in
the name of the govemor's office or of the executive
branch. By any realistic measure, this suit involves the
interests of the state as a whole. -

Moreover, the governor asks for a ruling "that the
Nineteenth Alaska Legislature . . . did not have authority
under art. II, sec. 16 of the Alaska Constitution to con-
sider a vote to override CSSB 162(FIN)," "that CSSB
162(FIN) cannot become law until the legislature prop-
erly exercises the veto override provisions of art, IT, sec.

16 of the Alaska Constitution," and "that Govemor |

Knowles'[s] veto of CSSB 162(FIN) remains in effect.”
By making these requests, the governor plainly seeks to

enforce compliance with a constitutional mandate and to

restrain violation of a constitutional power.

By so concluding, we necessarily reject the gover-
nor's suggestion that declaratory judgment actions are
categorically exempt from the strictures [(**13] of article
I, section 16 because such actions merely seek judg-
ments declaring the law ‘without directly enforcing com-
pliance or enjoining or compelling conduct. To deter-

-mire whether an action or proceeding is brought to en-

force compliance with a constitutional provision or re-

strain violation of a constitutional power in violation of -

article III, section 16, we must consider the practical goal
of the action rather than the procedural path it employs to
attain that goal. :

Using substance rather than form as a measure of
constitutional compliance, we hold this suit to be an "ac-

' tion or proceeding brought in the name of the State [to]

enforce compliance with . . . [a] constitutional . . . man-
date, or restrain violation of [a] constitutional . .
power." ¥ :

13 Alaska Const. art. 11 s 16.

2. Although filed against the Council, this suit is an
action against the legislature,

The remaining question is whether by naming the
Council and its individual legislator-members as defen-
dants, the [**14] govemor evades section 16's third sen-
tence, which prohibits him from bringing actions in the
name of the state "against the legislature." Again, the
question pits form against substance, and again, we con-
clude that substance must prevail.

The Alaska Constitution establishes the Council to
"meet between sessions" and "perform duties . . . as pro-
vided by the legislature." ¥ Under law, the Council com-
prises legislators from both houses, ¥ who exercise a
broad range of legislative powers and serve as the legis-
lature's embodiment between sessions. '* The Council's
members also supervise a permanent staff, headed by an
executive director, 7 that performs an array of adminis-
trative services for the legislative branch and the general
public. # '

14 Alaska Const. art. IT §$11.
15 See AS 24.20.020.

16 See AS 24.20.060.

17 See A4S 24.20.050.

18 See AS 24.20.060(4).

~ The govemor asserts that this [**15] suit escapes
section 16's prohibition because it names the Council not
in its interim legislative capacity but only in its service-
agenpy, capacity. ¥ But the governor's pleadings belie
this assertion. Neither the original nor the amended com-
plaint gives any indication that the governor [*609]
named the Council as a defendant in its limited capacity
as a service agency. Both complaints name the Council
as a defendant only in its capacity as "a permanent in-
terim committee of the legislature.” And both also name
individual legislators only in their general capacity as
legislators and Council members. :

19 " See AS 24.20.010 ("The Alaska Legislative
Council is established as a permanent interim
cornmittee and service agency of the legisla-
ture."). '

More significant is that the complaints assert no par-
ticular service-related acts or functions as a basis for
proceeding against the Council or its individual legisla-
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tor-members. By asserting that "the legislature's vote to
override the governor's veto of CSSB [**16] 162(FIN)
1s in violation of art. IT-sec. 16 of the Alaska Constitu-
tion," the complaints aim beyond the Council, targeting
an act of the legislature that is purely and quintessentially
legislative, ‘

An action of this kind falls squarely within the
originally intended scope of section 16's prohibition.
Delegate Victor Rivers, Chairman of the Constitutional
Convention's Committee on the Executive Branch, de-
scribed the relationship between the broad grant of au-
thority given to the governor under the second sentence
of section 16 and the restriction of that authority set out
in the section's third sentence. He explained that despite
the governor's power by appropriate actions or proceed-
ings in the court, brought in the name of the state[] to
enforce compliance with any constitutional or legislative
mandate[,] . . . [the govemor] has no authority . . . to act
in that manner in any proceeding against the legislature,
The legislature is the supreme elected body and as such
[the govemor] is answerable to (it] and to [its] interpreta-
tions and handling of matters of law. ]

20 3 Proceedings of the Alaska Constitutional
Convention 1986 (January 13, 1956).

[**17] By directing against the legislature's interim
alter ego an action questioning the propriety of a purely
legislative act, the governor effectively seeks to hold the
legislature itself "answerable" to him for its "interpreta-
tions and handling of matters of law." 2 The substance
of this suit thus infringes upon the legislature's constitu-
tional domain in precisely the manner that the Constitu-
tion's drafters intended to prohibit.

21 Id

We readily acknowledge the legitimacy of the gov-
emor's expressed interest in preserving the broad powers
of litigation "that, in essence, makes him the strong ex-
ecutive that the framers intended.” But in our view, the
governor could have asserted these powers readily and
effectively without directing a suit across the clear con-
stitutional line that separates legislative and executive
powers. ® We would ignore the constitution's intended
meaning if we held, in circumstances like these, that the
governor could successfully evade section 16's restric-
tions [**18] by suing the Council instead of the legisla-
ture.

22 For example, as the Council observes in its
briefs, "The Governor could have sued the com-
missioner responsible for enforcing the law, as
was done in State ex rel Hammond v. Allen, 625
P.2d 844 (Alaska 1981) .., "

1. CONCLUSION

We therefore hold that this suit is an action brought
"in the name of the State" and "against the legislature,"
Because article III, section 16 forbids such actions, we
VACATE the superior court's order declaring C.S.8.B.
162 invalid and REMAND for entry of an order of dis-
missal. »

23 Our conclusion that under the circum-
stances presented in this case a sujt against the
Council is equivalent to a suit against the legisla-
ture also compels dismissal of the suit as to indi-
vidual legislators named in their capacity as
Council members. We do not understand the suit
to name these Council members as parties solely
in their capacity as legislators. Accordingly, we
need not consider whether dismissal of Council
members would independently be required under
article II, section 6, which provides legislators
with immunity in performing their legislative du-
ties: "Legislators may not be held to answer be-
fore any other tribunal for any statement made in
the exercise of their legislative duties while the
legislature is in session.”

Our disposition also makes it unnecessary to
address the timing issues raised by the governor
under article II, section 16 of the Alaska Consti-
tution. Although the timing issues that the Coun-
cil affirmatively raised before the superior court
in its counterclaim and that it now asserts before
this court on cross-appeal might not be barred by
article III, section 16, the governor's declaratory
judgment action obviously prompted the Coun-
cil's assertion of these issues; at oral argument,
the Council consented to our treatment of its af-
firmatively raised timing arguments as a contin-
gent cross-appeal.

[**19]
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Legislative Ethics Law, AS 24.60

as amended 2007 by
HB 109
Chapter 47

2008 sections amended by
HB 281, HB 305, HB 317 & HB 368

(new or changed language in “bold”, an explanation in “italics”, and or

language being removed in “brackets”)

Chapter 60. Standards of Conduct.

Article
1. Purpose and Applicability (§§ 24.60.010 - 24.60.020)
2. Standards of Conduct (§§ 24.60.030 - 24.60.105)
( 3. Legislative Ethics Committee (§§ 24.60.130 - 24.60.178)
4. Required Annual Financial Disclosure (8§ 24.60.200 - 24.60.260)
5. Miscellaneous and General Provisions (§§ 24.60.970 - 24.60.990)

Cross references. — For limitation of applicability of Administrative Code. — For legislative financial

this chapter to acts committed after July 18, 1984, see § disclosure, see 2 AAC 50, art. 5.
4, ch. 36, SLA 1984 in the Temporary and Special Acts.

Article 1. Purpose and Applicability.

Section Section
10. Legislative findings and purpose 20. Applicability; relationship to common law and
other laws

Sec. 24.60.010. Legislative findings and purpose. The legislature finds that

(1) high moral and ethical standards among public servants in the legislative branch of
government are essential to assure the trust, respect, and confidence of the people of

this state;
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(6) no code of conduct, however comprehensive, can anticipate all situations in which
violations may occur nor can it prescribe behaviors that are appropriate to every
situation; in addition, laws and regulations regarding ethical responsibilities cannot
legislate morality, eradicate corruption, or eliminate bad Jjudgment;

(7) compliance with a code of ethics is an individual responsibility; thus all who serve

(8) the purpose of this chapter is to establish standards of conduct for state legislators
and legislative employees and to establish the Select Committee on Legislative Ethics
to consider alleged violations of this chapter and to render advisory opinions to

persons affected by this chapter. (§ 1 ch36 SLA 1984;am § 1ch127SLA 1992)
Sec. 24.60.020. Applicability; relationship to common law and other laws.

(a) Except as otherwise provided in this subsection, this chapter applies to a member of the
legislature, to a legislative employee, and to public members of the committee. This chapter does

not apply to
(1) a former member of the legislature or to a person formerly employed by the
legislative branch of government unless a provision of this chapter specifically states
that it applies;
(2) a person elected to the legislature who at the time of election is not a member of the
legislature.

(§ 1ch36SLA 1984; §§2,3ch 113 SLA 1986;am § 1ch 167 SLA 1988; am § 2 ch 127
SLA 1992); am § 18 ch 47 SLA 2007)
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Effect of amendments. — The 1998 amendment, first sentence of subsection (a), substituted the last

effective January 1, 1999, rewrote this section. three sentences of subsection (b) for the last
The 2007 amendment, effective Tuly 10, 2007, sentence, which provided for the confidentiality of

inserted “the committee, the Alaska Public Offices advisory opinions.
Commission” and made stylistic changes in the

Related Advisory Opinions: 84-02, 84-03, 84-04

Sec. 24.60.165. Use of information submitted with request for advice.

(§ 28 ch 127 SLA 1992)

Sec. 24.60.170. Proceedings before the committee; limitations.

(a) The committee shall consider a complaint alleging a violation of this chapter if the alleged
violation occurred within five [TWOlyears before the date that the complaint is filed with the

DISCOVERY OF A VIOLATION OF THIS CHAPTER ] *changed language: effective
January 1, 2009
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©f a candidate for_election to state office that is pending at the-beginning of A campaign period in
accordance with (p) of this section. The committee shall immediately provide a copy of the
complaint fo the person who is the subject of the complaint.

complaint and advise the committee whether the allegations of the complaint, if true, constitute a
violation of this chapter and whether there is credible information to indicate that a further

the subject of the complaint, if requested to do so by the staff member. The committee shall
consider the recommendation of the staff member, if any, and shall determine whether the
allegations of the complaint, if true, constitute a violation of this chapter. If the committee

(d) If the committee determines that some or all of the allegations of a complaint, if proven,
would constitute a violation of this chapter, or if the committee has initiated a complaint, the

a copy of the amended resolution shall be provided to the subject of the complaint,

dismissal order and decision are not open to the public or to the subject of the complaint. A copy
of the dismissal order and decision shall be sent to the complainant and to the subject of the
complaint. Notwithstanding (1) of this section, a dismissal order and decision is open to inspection
and copying by the public.

(g) If the committee investigation determines that a probable violation of this chapter exists that
may be corrected by action of the subject of the complaint and that does not warrant sanctions
other than correction, the committee may issue an opinion recommending corrective action, This
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(0) The committee shall return a complaint concerning the conduct of a candidate for state office
received during a campaign period to the complainant unless the subject of the complaint permits
the committee to assume Jurisdiction under this subsection. If the committee receives a complaint
concerning the conduct of a candidate during the campaign period, the committee shall

1€ decision until afier the end ot the Campéign period. NBtW??h?fEndmg'ﬂ?é”§ﬁ§&ﬁ§oh of public
proceedings provid or in tHis“§ibsEcHon, 4 Ganditite who is the subject of a complaint may
notify the committee in writing that the candidate chooses to have the committee proceed with the
complaint under this sectjon,

(9) A campaign period under this section begins on the later of 45 days before a primary election
in which the legislator or legislative employee is a candidate for state office or the day on which
the individual files as a candidate for state office and ends at the close of election day for the
general or special election in which the individual is a candidate or on the day that the candidate

campaign period ends on the day that results of the primary election showing that another
individual won the election are certified.

(r) At any point in the proceedings when the subject of a complaint appears before the committee,
the subject of a complaint may choose to be accompanied by legal counsel or another person who
may also present arguments before the committee. The choice of counsel or another person is not
subject to review and approval or disapproval by the committee. The choice by the subject of a
complaint to be accompanied under this subsection does not constitute a waiver of any
confidentiality provision of this chapter.

(8 1ch36SLA1984;am § 13 ch 113 SLA 1986;am § 7ch 167 SLA 1988; am § 29 ch 127
SLA 1992; am §§ 44 — 52 ch 74 SLA 1998; am §§

2—4ch135SLA 2004; am § 41 ch 47 SLA 2007)

Effect of amendments, — The 1998 amendment, The 2004 amendment, effectjve July 1, 2004, in
effective January 1, 1999, rewrote subsections (a)~(c) subsection (j), inserted the second sentence, inserted
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Chapter 39.52. ALASKA EXECUTIVE BRANCH ETHICS ACT
Article 01. DECLARATIONS

Sec. 39.52.010. Declaration of policy.

(a) It is declared that

(1) high moral and ethical standards among public officers in the executive branch are
essential to assure the trust, respect, and confidence of the people of this state;

(2) a code of ethics for the guidance of public officers will

(A) discourage those officers from acting upon personal or financial interests in the
performance of their public responsibilities;

(B) improve standards of public service; and

(C) promote and strengthen the faith and confidence of the people of this state in their
public officers;

(3) holding public office or employment is a public trust and that as one safeguard of that
trust, the people require public officers to adhere to a code of ethics;

(4) a fair and open government requires that executive branch public officers conduct the
public's business in a manner that preserves the integrity of the governmental process and avoids
conflicts of interest;

(5) in order for the rules governing conduct to be respected both during and after leaving
public service, the code of ethics must be administered fairly without bias or favoritism;

(7) compliance with a code of ethics is an individual responsibility; thus all who serve the
state have a solemn responsibility to avoid improper conduct and prevent improper behavior by
colleagues and subordinates.

(b) The legislature declares that it is the policy of the state, when a public employee is
appointed to serve on a state board or commission, that the holding of such offices does not
constitute the holding of incompatible offices unless expressly prohibited by the Alaska
Constitution, this chapter and any opinions or decisions rendered under it, or another statute.

Article 02. CODE OF ETHICS

Sec. 39.52.110. Scope of code.
(a) The legislature reaffirms that each public officer holds office as a public trust, and any

effort to benefit a personal or financial interest through official action is a violation of that trust.

discharge of an officer's public duties and responsibilities, this chapter does not prevent an
officer from following other independent pursuits. The legislature further recognizes that

(1) in a representative democracy, the representatives are drawn from society and,
therefore, cannot and should not be without personal and financia] interests in the decisions and

policies of government;
(2) people who serve as public officers retain their rights to interests of a personal or

financial nature; and
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Sec. 39.52.250. Advice to former public officers.

(a) A former public officer may request, in writing, an opinion from the attorney general
interpreting this chapter. The attorney general shall give advice in accordance with AS
39.52.240(a) or (b) and publish opinions in accordance with AS 39.52.240(h).

(b) A former public officer is not liable under this chapter for any action carried outin
accordance with the advice of the attorney general issued under this section, if the public officer
fully disclosed all relevant facts reasonably necessary to the issuance of the advice.

Sec. 39.52.260. Designated supervisor's report and attorney general review.

(a) A designated supervisor shall quarterly submit a report to the attorney general which
states the facts, circumstances, and disposition of any disclosure made under AS 39.52.210 -
39.52.240.

(b) The attorney general shall review determinations reported under this section. The
attorney general may request additional information from a Supervisor concerning a specific
disclosure and its disposition.

(¢) The report prepared under this section is confidential and not available for public
inspection unless formal proceedings under AS 39.52.350 are initiated based on the report. If
formal proceedings are initiated, the relevant portions of the report are public documents open to
inspection. The attorney general shall, however, make available to the public a summary of the
' 1 1 ons to prevent disclosure of a person's

(d) The attorney general shall submit to the personnel board a copy of the quarterly
reports received from designated supervisors under (a) of this section together with a report on
the attorney general's review conducted under (b) of this section.

Sec. 39.52.270. Disclosure statements.

under AS 11.56.200 - 11.56.240.
(b) A designated supervisor who receives a disclosure statement under AS 39.52.110 -

39.52.220 shall review it. If the designated supervisor believes that there is a possibility that the
activity or situation reported in a disclosure statement filed under AS 39.52.110 - 39.52.190 may

statutes.
(c) In this section, "disclosure statement" Ieans a report or written notice filed under AS

- 39.52.110 - 39.52.220.
Article 04. COMPLAINTS; HEARING PROCEDURES

Sec. 39.52.310. Complaints.
(a) The attorney general may initiate a complaint, or elect to treat as a complaint, any

matter disclosed under AS 39.52.210, 39.52.220, 39.52.250, or 39.52.260. The attorney general
7/10/07




may not, during a campaign period, initiate a complaint concerning the conduct of the govemor
or lieutenant governor who is a candidate for election to state office,

current or former public officer. A complaint must be in writing, be signed under oath, and
contain a clear statement of the details of the alleged violation.

() The attorney general may refer a complaint to the subject's designated supervisor for

resolution under AS 39.52.210 or 39.52.220.
(D) If the attorney general accepts a complaint for investigation, the attorney general shall

(i) The unwillingness of a complainant to assist in an investigation, the withdrawal ofa
complaint, or restitution by the subject of the complaint may, but need not in and of itself, Justify

termination of an Investigation or proceeding.
() The personnel board shall return a complaint concerning the conduct of the governor
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Sec. 39.52.320. Dismissal before formal proceedings.

If, after investigation, it appears that there is no probable cause to believe that a violation
of this chapter has occurred, the attomney general shall dismiss the complaint. The attorney
general shall communicate disposition of the miatter promptly to the complainant under AS
39.52.335(c) and to the subject of the complaint.

Sec. 39.52.335. Summary of disposition of complaints and review by personnel board.

(a) When the attorney general initiates or receives a complaint under AS 39.52.3 10, the
attorney general shall immediately forward a copy of the complaint to the personnel board.

(b) Each month, the attorney general shall file a report with the personnel board
concerning the status of each pending complaint and the resolution of complaints that have been
closed since the previous report.

(c) If a complaint is dismissed under AS 39.52.320 or resolved under AS 39.52.330, the

(1) dismissal or resolution agreed to under AS 39.52.320 or 39.52.330 is public; or

(2) superior court makes the matter public under (h) of this section.

(d) Within 15 days after receipt of a summary under this section, a complainant may file
comments with the personnel board regarding the disposition of the complaint.

(e) At its next regular meeting that begins more than 15 days after receipt of a summary
under this section, the personnel board shall review the summary and comments, if any, filed by

complaint.
(f) After review of the summary, the personnel board may issue a report on the
disposition of the complaint. If the matter is confidential and the board determines that

7/10/07







HOUSE & SENATE JOURNALS

STATE OF ALASKA
FOURTEENTH LEGISLATURE

First Special Session

July 15, 1985 - August 5, 1985

LEGISLATIVE AFFAIRS AGENCY
Juneau, Alaska




R B B ey (T

SENATE JOURNAL
August 5, 1985

Senator Halford moved and asked unanimous consent that the
journals for the first through the twenty-first legislative
days of the First Special Session of the Fourteenth Alaska
Legislature and Senate Supplement No. 41 be approved as
certified by the Secretary. Without objection, it was so
ordered.

MESSAGES FROM THE GOVERNOR

HCR_3

Message of July 17 was read, stating the Governor read the
following resolution and transmitted the engrossed and en-
rolled copies to the Lieutenant Governor's Office for perma-
nent filing:

HOUSE CONCURRENT RESOLUTION NO. 39
(Authorizing a recess by the Senate or the
House of Representatives for a period of more
than three days)

Legislative Resolve No. 26

STANDING COMMITTEE REPORTS

Received July 22, 1985:
AUTHORIZATION FOR ISSUANCE OF SUBPOENAS

The undersigned members of the Rules Committee hereby author-
ize the committee chair to issue subpoenas requiring the
attendance of witnesses before the Rules Committee to testify
in connection with the Rules Committee's inquiry into the
report of the Grand Jury concerning the Governor's  involvement
in the State's award of the lease to the Fifth Avenue Center
in Fairbanks. This authorization is given in accordance with
Alaska Statute 24.25,010(b).

/s/ Tim Kelly
Senator Tim Kelly, Chairman
Date: 7/18/85

Senator Jack Ceghill
Date

/s/Don_ Bennett
Senator Don Bennett
Date; 7/18/85
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/8/ Jan Faiks
S .

enator Jan Faiks .
Date: 7/18/85

s/ Joe Josephseon
. Senator Joe Josephson
Date: 7/18/85

I hereby concur.

S/ Don Bennett

Don Bennett, President
Alaska State Senate
Date: 7/18/85

"August 5, 1985

SENATE RULES COMMITTEE

INQUIRY INTO THE JULY 1, 1985 GRAND JURY REPORT

Dear Mr. President:

Pursuant to your instruction of July 1s,
Rules Committee has inquired into the July 1
Report and reports back as follows:

1985, the Senate
s 1985 Grand Jury

1. On July 2, 1985,

the Superjor Court,
trict released a Grang

Jury Report regardi
ase of the Fifth av

Pirst Judicial Dis-
Ng the circumstances
eénue Center in Fair-

impeachment,  The Constituti

on
impeachment shall list ful1

‘the motion for
the broceeding' ang

The iImpeachment pro-
htfully should be difficult,
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4, Impeachmant is Unprecedented in ouy :
history of our nation. It A8 a matter of utmos _
and the Sehate approached Fh}s matter with the gravity
desarveqd, Acting on the limiteg :
Pulsion or a formex siata Senator from the leglslature, the
Senate President refarced the matter to the Senatn Rules cop-
mittee. The Senate retained tphe services of Samyel Dash, one
: °f iths most kncwledgeable attorneys it could find in this
; Tare area of legal exXpertise, to act ag Chief counsel.

5. As @ first order of business, the Rule
rules of Procedura. It yas determineq that a1y tWenty gena-~
tors would pe invited to attend ang 1eip: in all meet~
ings. Although the Constitution doss not @Xpressly require
that a Governor pba allowed to par : i
ment hearings, the cqmmittee_voted

state and rare in the

'¢lear ang
Cope of the inquiry to
mattersg referred to the s

The chair-

efinition of impeachable offenses,
The Committeew defineqd impeachabilg offenses as 'serious mpig-
conduct in office, snch as treason, malfeasance, misfeasance,
Corruption op berjury',

7. In their search to determine the truth in this matter,
members of the Senate have revieweg twelve volumes of Grand
£3 Jury transcripts, which inecluge 2lmost 3,000 bPages and the
H testimony' of - forty-fogy witnesses, We have reviewed the

transcripts of statemsnis by witnesseg obtaine
investigation and ceonzideyeq numernug legal brierg and oral
&rgqumentsg by Counsel to i

We have heard testimony
by nine Witnesses, including Gevernor Sheffield, and developed

our own Printeqd r'ecord of mora than 3,000 Pages over twelve
days of hearings,

Pfrf(.\rn:—.—rhr—nmm,o‘ﬂa«“..
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Probably eévery one of the twenty 5enators ha
oWn opinjon of ekactly what p
sit togeth

S his or her
appenegd to cause Us to have to
er in thig Unhappy Judgment. None of ug can look
inside ancther'g heart oy mind, however,
fielq Says he cannot repe

3 ‘clear and cop-
Vincing evidencei, he Ruleg Committee ‘also i
sufficient Support to A
ment is not available j

d that there was clear
, of the Governor to 8et the tone for his
administration: a2 fajlure to declare standardg of a
conduct for his appointees ip ach

stration. lationships are not a
tificatio advanced relea

state government,

Governor!
this Common -
the individual dep
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16, 1n fact the whole bPattern of the Governor's memory lapses
is disturbing. During his testimony, the Governor exhibiteqg
almost-verbatim Tecall of conversationg and eventg that were
favorable to hinp and a substantia) lack of recaly of events i
that might Teflect upon him Unfavorably, : !

AN

17. The Grand JUry Report States: 1ppe evidence from a sup- :
stantia] number of witnesseg also indicateg that employees in :
the Department of Administration and the Department of Law '
hay have eventually acquiesced 1in the intervention by the

Governor'g Office in part becauge they Perceived that this was f
not an isolateq Instance ‘but one that followed a series of

other such episodes?, - In the Process of the Senate hearings l
on impeachment, 4 number of other isgues of concern were i
touched op but ¢ was not aPprepriate to follow Up these :

Such as the Anchorage Office Leasge and the Frontier Office )
Building lease might bhe appropriate Bubjects for Separate

18. Tn tnig Connection, ywe believe that the Attorney General
was remiss jip failing to insist upon direct access to the
Governor, when the Subject matter directly or potentially ;
involved nmembers of the Governor'sg Office starg, !

1985, the Attorney Genera) issued an obinion stating the lease
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The committee agrees with t

€ Grand Jury that,
ermment officials mug

is best for the

'okay!?. Every public
uty of loyal, faithrfui and honest service
which is Clearly i

€ responsibilities of public
office at all levels?,

Y have expressed

must aspire to but were
plainly lacking in the conduct of some of the Administration
officials involved here,

Alaskans will not tolerata those who
violate this duty.

CONCURRED IN BY:

/s/ Tim Kelly
Senator Tin Kelly,
Chairman

/8/ J B Jack Coghill
Senator Jack Coghili,
Vice chairman

Chairman

/8/ Jan Faiks /S/ Don Bennett
Senator Jan Faiks Senator Don Bennett

/s/ Joe Josephson: 1 concur in baragraphs 1-9 ang 17-24 but
do not concur in significant portions of baragraphs 10-1l¢.

A supplemental Teport is attached. JPJ
Senator Jce Josephson! .
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August 5, jgg5 g

) 3 The ¢
"Sgpplemental Report of Senator Josepnson 4 ;

hearg
matur

The g
docunm
I anm noting, Specific nonconcurrenge with signi-
ficant Proportions of numbered baragraphs 0-16 of the nmajor-
ity report, ang accordingly, r Submit herey

Supplementay Views,

ith my Separate or

And a
incluc
however, my answe)
tions
desire
Circun
tock 1
t hearing has about it an

€ reasons to be hoperfu] about

Apart
hese Proceedings,

legis)
the e
procw
procu:

a result of +

ans have geap State government jin close
N government ig in

Creased, and the Constit
tory reforms is enlarged,
Second,

through

erest i

“up. In-
staty

Uency for ) 2 The

N recomr

' ) . REERR tions

our legal system, The g

good research, addre:
gain itg gre

wi help i

N assessing legi
Procurement practi

B. T
slation relaty ;
€es, and grana b}

ury Procedures,
Fourthn, an undercurrent

Since
of gossip, rumors,
been replaced by truth,

inqui;
; sar

and innuende has 3 1ea§e

A. The Grand Ju Report.

TTsSA8 JUry Report

The Grang J

Howev
the g
Peachment,

Ry able
300 . : that
enate to consider jp- g ‘s

Comme
and considered the re- Hicke
. To conclude that

that ' Governor Bill

2, is not tgo reflect
heir work.

Mr., ¢
pract
and !
tive

gover
Mr., s

istra

Mr. ¢

datic

banks

gotia

price

. ) lease

The grapg Jurors were told to consider impeachment, g tions

er told what constituteg an impeachabl tratj

historical brecedentg & 5 volve
Constitutional Convention.
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Sam Dash.
! with . .
recon- The grang Jurors say documents, but they dig not see all the
which documents that the Rules Committee say.
And at
igni-
ajor-
te or
it ap
ibout
scle source
In- Yee awareness of ethical obligationg
for . . ;
© The recorgd of these Proceedings confirms the urgency of thesa
recommendationg, They réflect that existing laws ang regula-
| tions are confusing, inconsistent, insufficient, and obscure,
: The Senate . should establish 4 Select Interim Committee +o
address these Problems forthwith,
ineg B. The Firth Avenue Centq;_ggocuremeng.
A Since the Rules Committee hasg voted to narrow the Scope of the
inquiry to the questioen of perjy 5-~
has 855 which led to the State's
’ ice space at the Fifth AVenue Center in Fairbankg,
However, a brief Commentary ig in order. I find no impeach-~
able conduct. I do not fing by clear ang convincing evidence
im- that the ¢conduct of Chief of Staff, Jonhn Shively, prior to the
re- commencement of the criminal inv&stigation_ by  Prosecutoy
: Hickey, was improper,
hat ’
i
,ié Mr. Shively wag confronted with 2 bureaucratjc element wel}
) practicedvin what My, Staack called tepg run' 'slow roll:,
and 'creeping commitment ¢ techniques for thwarting administra-
£ tive Policy. Mr, Shively, ang Governor Sheffleld,
is government as doers and mover
re Itdr.
L1
&
e
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smallest qualifying zone for lease Space which Mr. Arsenault
presented on oOctober 2. TFinzlly,

1t appears that the ultimate
result, the lease itselr, gave the State high-quality space at
a fair price in the area of town wh

ere local civic groups and
community leaders had Tecommended the consolidation to be.

Assuming, for PUrposes of discussion only, that John Shively
acted improperly in his contacts with  the Department of
ini Fairbanks consolidation

his improper actions
of Governor Sheffield, on the contrary,

himself never consid-

on the consolidation Project and to

'footprint' or devel-
Arsenault op behalf of the

e e e e T T

owners.

It is true, of course, that any elected official must be
answerable to the electorate for the actions of his or her
subordinates, That is only fair; since politicians take
credit for the good that subordinates do, they must also be

g ' ' for subordinates nistakes,

But that jg a political consideration, ang is fittingly raised
in traditional give and take of free

s robust debate of the
political process.

For impeachment DUrposes, an official is
the actions of subordinates unless thos
through the active pParticipation of r Or at the
official's instructions or directionsg. ’

'Serious misconduct', ag defined,

includes 'misfeasance! ang
'malfeasance', not nonfeasance or a

failure of supervision.
In summary, 71 find that the Chief of Starfr di

Ses of impeachment without a sh
'serious misconduct', 'misfeasance', or 'malfeasance? on the
part of Governor Sheffielgq, established by clear and convincing
evidence. Accordingly, there was ne impe

achable conduct.
C. Perjury -

From the outset, I determined that pPerjury constitytes an
impeachable cffense. A democratic soclety cannot Operate
effectively ir its chief executive were to knowingly lie to a
grand jury under cath. 'If Qlear and convincing evidence

i committed perjury before

the Grang Jury, I would have voted +tgo impeach Governor
Sheffield without hesitation.
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But there ig no such clear

the Governor's testimony, former at
found 'confusion! and posgible U5t
Gorsuch's ownp Tecollections;
not establish pPerjury,

nconsistency' with Mr.
those findings, if believed, do

9 evidence wya
But some of (&

S not pre-~
he reasong follow; C
the Governor testified, he hag receivedq g

detailed briefing -about  the investigation by  Prosecutor
i the Governor must have hagqg dgreat qiffj-
matters that he

sorting out, as he testified, those
knew fronm his own nemo
the briefing

¢ See 'Memorandum
S Testimony apg the @
the Grang Jury!' p

Sheffielq to 'rig the Fairbankg lease.
no motive ascribab],
deliberate falsehood,

Therefore,

there jig
Governoy that yo

uld explain a

3.  Governor Sheffielq acknovwledged with candor that
'highly Probable' that the October 2 meety
he added that he

ng took Place, apg
was 'not doubting' that th i
and that the sub

ject of Mr, Arsenault!
Cussed, (6T 7Tr. 1762),

4, Persuasive extrinsic evidence
that Governor Sheffielqd
respect to any is

to Corroborate the notion
deliberately

and knowingly lied with
SUe” was not Presenteq. 1p fact, as Professor
Dash saiq in hig Closing statement, the vhole case against the
Governor resteq

on circumstantial evidence only.
eévidence of a fact cap be circumstantial as
cord reveals at leas

learned. The
needs to address the
3 raised by the Grarn , in a thorougn
ement bPractices, conflictuof~interest laws,
broposzals for a code of ethies for @ branch, anpg
related Subjects, I'n

quire that future grand jury reports, when released,

testg Applied by Judge Sirica when he authorizeq del

meet the
ivery to




SENATE JOURNAL
August 5, lsss

The executive branch needs to learn lessons,

On the one
Competant higher
gs or viola-
cies. The gov-
it is certainly
and even in the
armed forces,
tion of those
cordingly,
Teiterats t
the bureaucracy,
that advice,

But on the other hanq,
distinction between

~Miner,
y embarrassing? materials.
there deVeloped an atmosphere !
trauma of these Proceedings give i op-
Portunity tg implement the spirit of S determj-
nation for open government, v

. noting that 'government
ust alwa is best for the public, not
merely for what might be

I concur. 1f we do not aspire to the best, we will not attainp
the good,

At the same “time, let US never he gq riqhteous, or self-
righteous, 88 to think that we will have, or that we are
entitled to have, an infallible government, r1n a free nation,
government ig beople, ang beople are fallible,

Probably the greates
¥as Abraham Lincoln,
have ever hag,
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im. He said
be errors;
appear to p

, who criticiseq
Pootr shall try to correct errors
and I shall ag

Opt new
e true views,

And I hope jt is a comfort to Governor Bji)j She
call Lincoln's Peace of ming i
was doing the best he could:

'If I were to try to'read, much less g
attacks made on me, thig shop might as
for any other business, !
'I do the very best

nswer, all the
well be closeqg

fieq, whatever
politicaj affili

Pressed, ang that go
law,

¢+ Or their
points of view have been ex-

d due Process ot

/s/ Joe p. Josephson
Joe p, Josephson
Member,

Senate Ruleg Committeen

unanimous that the
HWithout objection, it was

———

Or statement o

that hisg
by today pe Spread.
it was so Oordered.

Without objection,

. "SENATE FLOOR STATEMENT
DUE PROCEss.

RIGHTS oF THE ACCUSED
SENATOR FRA

NK R, FERGUSON
MONDAY AUGUsT 5, 1985
Up until Saturday, August 3, the Senate Rules Committee pro-~
Ceedings were o°Pen and fajy because the accused had an avenue
for Presenting facts tgq challenge the validity of Certain
documents,
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However, during the Saturday hearing, the Rules Committee
'failed' to give the accused the opportunity to challenge the
validity of the Drart Rules Committee Reports and/or Resoly-

tions,

'Two wrongs,...don't make a right!

Even a go ernor is entitled to due process of the law espe-~
cially under legislative investigations 48 required by the
State Constitution, The fact jn boint is the 'Declaration of
Rights? Article 71, Section 7: pyg PROCESS

fair ang just treatment in the course of legislative and
eéxecutive invgstigations shall not he infringeq:, End Quote

This clauge in the 'Declaration of Rightg! has been elevated
to a brominent Principle of Justice and fair play that may

Juage in thig section by explicitly extending the due process
principle to both legislative and executive investigations.
This was done in reaction to the blusterous 'anti*CDmmunist'
inVestigations of Senator Joseph McCarthy inp the mid-1950rg
that offended the public sense of fair treatment by government
investigations.

le I fing nothing wIong with a grang jury, when authorized,
to release a report containing recommendationg concerning the
bublic welfare and safety, T find the legal basis of allowing
a4 grand jury to issue a3 report naming g Public official with~
out returning an indictment to be déliberately Or unprofeg-
Slonally negligent,

I cannot SUpport thig report in gooqg conscience because ye did
not give the accused dye Process in the final sSegment of the

Senate Ruyleg Committee'sg Legislativa Investigation as envi-
sloneqg by the framers of the Alaska State Constitution, n

INTRODUCTTION OF SENATE RESOLUTIONS

SR S
SENATE RESOLUTION NO. 5 by Senater Vic Fischer,

Requesting Judiciay Counci) Fecommendations on
grand jury investiqative Procedures,

Vas read the first tine,

L i ":.—‘-if—“-'—l'___._" CEEE b

I
g
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OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF ALASKA
NO NUMBER IN ORIGINAL

k. AG LEXIS 611; 1980 Op. (Inf) Atty Gen. Alas,

May S, 1980

TYPE: INFORMAL OFINION

SYLLABUS:
[*1] _
Re: Alaska Renewable Resources Corporation Subpoena.

REQUESTBY:

The Honorable Alvin Osterback
Co-chairman

House Resourceg Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

OPINIONBY:
AVRUM M. GROS S, ATTORNEY GENERAL; Arthur H, Peterson, Assistant Attomney General

OPINION:

As requested by your commitiee's assistant, Diane Morrison, you will find the following documents attached for
your use:

- @ subpoena duces tecum for the three trustees of the Alaska Renewable Resources Corporation;

- an affidavit of service.

In order to make this subpoena valid, you must have the authorization of 3 majority of your committee and get
Speaker Gardiner's toncurrence, in accordance with AS 24.25.01 0(d). Also it must be served in accordance with 48

24.25.020.
RESOURCES COMMITTEE

HOUSE OF REPRESENTATIVES
ALASKA STATE LEGISLATURE
In the Matter of the Investigation

of Certain Matters Concerning the

Alaska Renewable Resources Corporation

vvvvvv

SUBPOENA DUCES TECUM
TO: Philip Hubbard, Trustee

Dean Olson, Trustee




—

1980 Alas. AG LEXIS 611, *

William Spear, Trustee .
Alaska Renewable Resources Corp.
2nd Floor, Madsen Building
Juneau, Alaska 99801

sources Committee of the Alaska House of Representatives directs you to appear at Room 116 of the State Capitol
Building, Juneau, Alaska, on May 8, 1980, at IO:OQ am., to givc testimony on;

1. The reasons for the resignation of Jack Milnes as a trustee of the Alaska Renewable Resources Corporation

2. The recent financial assistance agreement between ARRC and TEPA, Inc,

3. Major problems currently facing ARRC,

In addition, you are to produce at that time and place all correspondence, applications, and other records pertaining
to items 1 and 2 above, '

DATED: | 1980
Juneau, Alaska
Alvin 'Osterback, Co-chairman
g Resources Committee
( House of Representatives
Alaska State Legislature

Bill Miles, Co-chairman
Resources Committee

House of Representatives
Alaska State Legislature
CONCUR:

Terry Gardiner

Speaker of the House

Alaska State [*3] Legislature

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePretrial MattersSubpoenasGovermncntsStatc & Territorial GovemmcntchgisIaturcs
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April 2, 2003

Louis Fisher
Senior Specialist in Separation of Powers

Government and Finance Division

Congressional Research Service « The Library of Congress




Congressional Investigations:
Subpoenas and Contempt Power

Summary

~ When conducting investigations of the executive branch, congressional
committees and Members of Congress generally receive the information required for
legislative needs. If agencies fail to cooperate or the President invokes executive
privilege, Congress can turn to a number of legislative powers that are likely to
compel compliance. The two techniques described in this report are the issnance of
subpoenas and the holding of executive officials in contempt. These techniques

For legal analysis see CRS Report 95-4644, Investigative Oversight: 4n
Introduction to the Law, Practice, and Procedure of Congressional Inquiry, by
Morton Rosenberg, and CRS Report RS30319, Presidential Claims of Executive
Privilege: H; istory, Law, Practice and Rece_ntDevelopments, by Morton Rosenberg.
A number of legislative tools, including subpoenas and contempt citations, are
covered in CRS Report R130966, Congressional Access to Executive Branch
Information: Legislative T, ools, by Louis Fisher. For a general report on oversight

K methods, see CRS Report RL30240, Congressional Oversight Manual.

This report will be updated as events warrant.
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Congressional Investigations:
Subpoenas and Contempt Citations

men and things.”! In an essay in 1774, he described members of the British House
of Commons as “grand Inquisitors of the realm. The proudest ministers of the
proudest monarchs have trembied at their censures; and have appeared at the bar of
the house, to give an account of their conduct, and ask pardon for their faults.”?

submitted a list of congressional prero gatives, including: “Bach House shall be Judge
of its own privileges, and shall have authority to punish by imprisonment every
person violating the same ™™ The Constitution, however, provided no €Xpress powers
for Congress to investigate, issue subpoenas, or to punish for contempt. What was

' 1 The Works of James Wilson 415 (1967 ed.),

2 21d. 731 (essay “Consideration on the Nature and Extent of the Legislative Authority of
the British Parliament”).

) The Records of the Federa] Convention of 1787, at 206 (Farrand ed. 1937). See also
Mason’s comments as reported by Madison, id. at 199,

‘ 1d. at 341,
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left silent would be filled within a few years by implied powers and legislative
practice.

Early Precedents

During the First Congress, the House debated a request from Robert Morris to
Investigate his conduct as Superintendent of Finance during the period of the
Continental Congress. The matter was referred to a select committee consisting of
three Members.® The Senate adopted a different approach, preferring to authorize
President George Washington to appoint three commissioners to look into the matter -
and report the results to Congress.® The House persisted with its committee, which
issued a report on February 16,1791.7 The House committee investigation did not
produce a total collision between the two branches because the area of inquiry

A 1790 request from Treasury Secretary Alexander Hamilton to Congress,
seeking financial compensation for Baron von Steuben, triggered an early executive-
legislative clash over access to documents, Although Hamilton initially withheld
Some materials from Congress, lawmakers received sufficient access to documents
to permit passage of a bill for Steuben.® In this confrontation the leverage of
Congress was formidable, Without cooperation from the Administration, Congress
could refuse to pass the bill.

In 1792, the House conducted a major investigation by appointing a committee -
to inquire into the heavy military losses suffered by the troops of Maj. Gen. Arthur
St. Clair to Indian tribes. The committee was empowered “to call for such persons,
papers, and records, as may be necessary to assist their inquiries.”! According to the
account of Thomas Jefferson, President Washington convened his Cabinet to
consider the House request. The Cabinet considered and agreed,

first, that the House was an inquest, and therefore might Institute inquiries.
Second, that it might call for papers generally. Third, that the Executive ought
to communicate such papers as the public good wounld permit, and ought to refuse
those, the disclosure of which would injure the public: consequently were to

* 1 Annals of Cong. 1168, 1204 (February 8, 10, 1790).

.* 1d. at 1233 (February 11, 1790),

7 2 Annals of Cong. 2017 (February 16, 1791).
* 1d. at 1515 (March 19, 1790)

® 6 Stat. 2 (1790); 1 Annals of Cong. 972, 978-80; 2 Annals of Cong. 1572, 1584, 1606,
1609-10 (April 6, 19, May 7, 10, 1790); Kenneth R. Bowling and Helen Veit, eds., The
Diary of William Maclay 265-74 (1 988); 6 The Papers of Alexander Hamilton 221, 326-27
(Syrett ed. 1962).

' 3 Annals of Cong. 493 (March 27, 1792).




The Cabinet concluded that “there was not a paper which might not be properly
produced.”? The House committee examined papers furnished by the executive
branch, listened to explanations from department heads and other witnesses, and
received a written statement from General St. Clair.® The general principle of
executive privilege had been established because the President could refuse papers
“the disclosure of which would injure the public.” The injury had to be to the public,
not to the President or his associates,

Four years later, the Senate opened an investigation into material published by
William Duane, editor of the Aurora newspaper.'® The Federalist Senate, voting 20
to 8 along party lines, regarded language in the newspaper as “false, defamatory,
scandalous, and malicious; tending to defame the Senate of the United States, and to
bring them into contempt and disrepute, and to excite against them the hatred of the
good people of the United States 7 Duane was ordered to appear at the bar of the
Senate to defend his conduct. He appeared and asked for the assistance of counsel,
which the Senate granted. He then refused to return, explaining that he wasg “bound
by the most sacred duties to decline any further voluntary attendance upon that body,
and leave them to pursue such measures in this case as, i ir wi,
deem meet, '8

"1 The Writings of Thomas Jefferson 304 (Bergh ed. 1903).

1 1d. at 305,

" 3 Annals of Cong. 1106-13 and Appendix (1052-59, 1310-17).

" Annals of Cong., 4th Cong., 1st Sess. 155-70 (1795).

Y 1d at 171-245,

' Annals of Cong., 6th Cong., 1st-2d Sess. 63 (February 26, 1800),
" Id. at111-12.

Id. at 122 (emphasis in original).
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It was for thataction, and not the published material, that the Senate voted 16-12
to hold him in contempt.”® A warrant was 1ssued for his arrest, but Duane managed
to stay a step ahead of the Sergeant at Armsg, 2 The Senate adopted a resolution (13
to 4) requesting the President to prosecute Duane in the courts. He was indicted by
a federal grand jury, but afier severa] postponements was never convicted 2!

The first committee witness punished for contempt of the House was Nathanie]
Rounsavell, a hewspaper editor, charged in 1812 with releasing sensitive information
to the press. After being held in custody, he admitted that part of the source of his
story was overhearing a conversation between Members of the House, butrefused to
identify the lawmakers or say where the. conversation took place. In a letter he

information that appeared in the newspaper was “of no importance” and that if the
House wanted a victim he offered himself as a substitute for Rounsavell. The
Speaker asked Rounsavell whether he was willing to answer questions put to him.
After he agreed that he was, the House voted that he had purged himself of contempt
and he was released.?2

Judicial Guidelines

Congress.”

® 1d. at 123.

20 James Morton Smith, Freedom’s Fetters: The Alien and Sedition Law and American Civil
Liberties 297-98 (1956),

' 1d. at 306; Annals of Cong., 6th Cong., 1st-2d Sess. at 184.

2 Annals of Cong., 12th Cong., 1st Sess. 1255-74.

3 Annals of Cong., 15th Cong,, 1st Sess. 580-83, 592-609, 777-90 (1818).
* Anderson v. Dunn, 6 Wheat. 204, 228 (1821).

® The Senate, a continuing body, is not limited by the expiration of a Congress; McGrain
v. Daugherty, 273 US. 135, 181-82 (1927),
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As a result of thig decision, it would be possible for someone to violate the
dignity of the House in the closing days of a Congress and be punished only for the
remaining period. To handle such situations, Congress passed legislation in 1857 to
enforce the attendance of witnesses on the summons of either House. If an individual
fails to appear or refuses to answer pertinent questions, that person can be indicted
for misdemeanor in the courtg 26 Witnesses can invoke their Fifth Amendment right

not to incriminate themselves,

a crime or offence, the Court said the judiciary would be the p:bper branch to act,
The Court worried about “a fruitless Investigation into the personal affairs of
individuals.”28

Later judicial
authority. In 1927, the Court faced a situation where Congress looked not into the

stated that “the power of inquiry—with process to enforce it—is an essential and
appropriate auxiliary of the legislative function.”? Congress could not legislate
“wisely or effectively in the absence of information.” Unlike the decision in 1881,
the Court in 1927 did not confine congressional Investigations to “valid legislation.”
Congress had a right to seek information “for legislative purposes.” The Court
recognized that the Senate resolution that launched the investigation of the Justice

does not in terms avow that it is intended to be in aid of legislation; but it does

show that the subject to be investigated was the administration of the Department

of Justice—whether its functions were bein g properly discharged or were being

remedies against the wrongdoers——specific instances of alleged neglect being

11 Stat. 155 (1857), amended by 12 Stat. 333 (1862). The 1857 law, as amended, was
upheld by the Supreme Court; In re Chapman, 166 U.S. 661 (1897). As amended in 1936
(49 Stat. 2041) and 1938 (52 Stat. 942), this law is codified at 2 U.S.C. § 192-94 (2000).

Kilbourn v. Thompson, 103 U.S. 168, 195 (1881).
B1q |

* McGrain v. Daugherty, 273 U S. at 174,

1d. at 175.

NI, at 177,

214,
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It was enough, said the Court, that the subject of investigation “Wwas one on
which legislation could be had and would be materially aided by the information
which the investigation wag calculated to elicit " That 18, a potential for legislation

was sufficient, A congressional investigation could havelegislation asapossible, but
not a necessary, outcome, Investigation ag pure oversight into the Operations of the
executive branch wag adequate justification.

too narrowly circumscribeg legislative investigations, Courts

recognize that committee investigations may take researchers up “blind alleys” and

into nonproductive

predictable end result

enterprises: “To be a valid legislative Inquiry there need by no
s :

Subpoenas

Court has described the congressional power of Inquiry as “an

essential and appropriate auxiliary to the legislative function, »3 The issuance of a

be authorized by Congress, pursue a valid legislative purpose, raise questions
relevant to the issue being Investigated, and Inform witnesses why questions put to
them are pertinent 38 Congressional inquiries may not interfere with adjudicatory

¥14.
*1d. at 180,
%S Bastland v, United

States Servicemen’s Fund, 421 U S, 491, 509 (1 975).

* McGrain v, Daugherty, 272 U S. 135,174 (1927). ,
¥ Eastland v. United States Servicemen’s Fund, 421 U S. at 505
* Wilkinson v. United States, 365 U.S. 399, 408-09 (1961); Ashland O1l, Inc. v. FTC, 409

F.Supp. 297, 305 (19

76).
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proceedings before a department or agency.* Other arguments may be offered to
resista subcommittee subpoena, such as the need to protect confidential trade secrets
orto protect information within the Justice Department,  but those Justifications can
be overridden by legislative needs, '

Federal courts give great deference to congressional subpoenas. If the
Investigative effort falls within the “legitimate legislative sphere,” the congressional
activity—including subpoenas—is protected by the absolute prohibition of the
Speech or Debate Clause, which prevents Members of Congress from being
“questioned in any other place.” Ina 1975 case, the Supreme Court ruled that such

Interference.”’ A concurrence by

In a dissent, Justice Douglas rejected the majority’s position regarding broad

documents and the attendance of witnesses re garding matters within the committee’s
Jurisdiction. Committee subpoenas “have the same authority as if they were issued
by the entire House of Congress from which the committee is drawn.”* If a witness
refuses to testify or produce papers in response to a committee subpoena, and the
committee votes to report a resolution of contempt to the floor, the full House or
Senate may vote in support of the contempt citation.

A congressional subpoena identifies the name of the committee or

_Subcommittee; the date, time, and place of the hearing a witness is to attend; and the

39 Pillsbury Co. v. FTC, 354 F.2d 952, 963 (5th Cir. 1966).

“ See John C. Grabow, Congressional Investigations: Law and Practice 79-85 (1988);
James Hamilton & John C. Grabow, “A Legislative Proposal for Resolving Executive
Privilege Disputes Precipitated by Congressional Subpoenas,” 21 Harv. J. Legis. 145 (1984);
James Hamilton, The Power to Probe 57-78 (1977); and Raoul Berger, “Congressional
Subpoenas to Executive Officials,” 75 Colum. L, Rev. 865 (1975).

! Eastland v. United States Servicemen’s Fund, 421 USS. at 501.

 Id. at 515.

“ Id. at 518.

¥ Exxon Corp. v. FTC, 589 F.2d 582, 592 (1978), cert. denied, 441 U.S. 943 (1979),
* House Rule XI(2)(m). See also Senate Rule XXV1(1).




Itis rare for an executive officia) to wholly sidestep a con gressional subpoena,
In 1989, a House subcommittee issued a subpoena to former Housing and Urban
Development Secretary Samuel Pierce. He appeared, but invoked his constitutional
right not to Incriminate himgelf He became the first former or current Cabinet
official to invoke the Fifth Amendment since the Teapot Dome scanda] of 1923 4
In 1991, Secretary of Commerce Robert Mosbacher became the first sitting Cabinet
officer to refuse to appear before a congressiona) committee to explain why he would
hot comply with a subpoena,

¥ 2US.C. §§ 288b(b), 2884 (2000); 28 U.S.C. § 1365 (2000),
72US.C. §§192-194 (2000),

* Valerie Richardson and J erry Seper, “House Committee Subpoenas Pierce,” Washington
Times, September 2 1, 1989, at AS ; Gwen Ifill, “Pierce Invokes Fifth Amendment,”
Washington Post, September 27,1989, at Al; HaynesJ ohnson, “Teapot Dome of the ‘80s,”
Washington Post, September 29,1989, at A2, ,

* Susan B. Glasser, “Secretary Spurns Census Subpoena,” Roll Call, December 12,1991,
at 1.

® 50.L.C. 27,2930 (1981).
I at30







Alaska State Legislature

Committee Members:
Senator Charlie Huggins
Senator Bill Wielechowski
Senator Lesil McGuire
Senator Gene Therriault

Senator Hollis F rench, Chair
State Capitol, Room 417
Juneau, Alaska $980]

Phone: (907) 465-3892

Fax: (907) 465-6595

Senate Judiciary Committee
November 18, 2008

Senate President Lyda Green
600 E. Railroad Avenue, Suite ]
Wasilla, Alaska 99654,

Decar Scnator Green,

In two letters dated Scptember 19, 2008 and September 26, 2008, you received notification from
my office discussing the status of the subpoenas issued by the Senate J udiciary committee, T’ hese
nolifications were required under Alaska Statute 24.25.030 after many of the subpoenaed
individuals failed to appear before the committee,

The individuals whe submitted written Inferrogatories are:

L. Todd Palin

2. Randy Ruaro

3. Dianne Kiesel

4. Annette Kreitzer
5. Nicki Neal

6. Brad Thompson
7. Michael Nizich
8.

Kris Perry
9. Janice Mason
10. Ivy Frye

This letter is not required by Alaska Statute 24.25.080, but I think it is only appropriate for the

record to acknowledge the written responscs that were provided during the final days of the
investigation,

Sincerely,

o=

Senator Hollis F rench
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November 18, 2008
Page Two

Ce: Members of the Senate J udiciary Committee
David Jones, Senior Assistant Attorney General
Thomas V. Vap HMein
Michael L., Lessmeier
Wayne Anthony Ross



Committee Members;
Senator Charlje Huggins
Senator Bil) Wielechowski
Senator Iesi] McGuire
Senator Gene Therriault

Senator Hollis F rench, Chair
State Capitol, Room 417
Juneau, Alagka 99801

Phone: (907) 465-389>

Fax: (907) 465-6595

Senate Judiciary Committee

The Honorable Lyda Green, Senate President
600 E. Railroad Ave, Suite 1
Wasilla, AK 99654

Scptember 96, 2008

Dcar Senator Green,

On September 12, 2008, the Senatejudxaary Commilee authorized the issuance of fourteen
subpocnas; thirteen were for witnesses and the last was for Mr. Frank Bailcy’s ce]] phone records,
Senate President Lyda Green concurred in that action, thus satisfying the statutory requirements of
Alaska Statute 24.25.010(b). The purpose of the subpocnas Was to assist Mr. Stephen
Branchflower in hjs mvestigation into the events and circumstances surrounding the termination of

former Public Safety Commissioney Walt Monegan,

Last weck I reported to you on the status of these subpoenas. At that time, six of the witness
subpocnas had been served and seven had no been served. Iast week’s report covered the six
witness subpoenas that were served, and the document subpoena for Frank Bailey’s cel] phone
records. Today I am reporting on the seven subpocnas that were not served,

The subpoenas that had no¢ been served as of last Friday, September 19, 2008 were for Ms,
Dianne Kiesel, Ms, Annetie Kreitzer, Ms, Nicki Neal, Mr. Brad Thompson, Mr. Michacl Nizich,
Ms. Kris Perry and M, Janice Mason, ‘Taking them in the order listed;

Ms. Dianne Keisel, was served with her subpoena on Scptember 23, 2008, in Duich Harbor,
Alaska.

Ms. Annette Kreitzer was served with her subpoena on September 2 1, 2008, inJ uneau, Alaska.
Ms. Nicki Neal was scrved with her subpoena on September 21, 2008, in Juncau, Alaska,
Mr. Brad Thompson was served with his subpoena on September 91, 2008, inJ uncau, Alaska,

Mr. Michael Nizich was served with hys subpocna on September 9 I, 2008, in Juneay, Alaska.

———



