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15 USCS § 644

§ 644. Awards or contracts

(a) Determination. To effectuate the purposes of this Act, small-business concerns within the meaning of this Act shall
receive any award or contract or any part thereof, and be awarded any contract for the sale of Government property, as
to which it is determined by the Administration and the contracting procurement or disposal agency (1) to be in the in-
terest of maintaining or mobilizing the Nation's full productive capacity, (2) to be in the interest of war or national de-
fense programs, (3) to be in the interest of assuring that a fair proportion of the total purchases and contracts for prop-
erty and services for the Government in each industry category are placed with small-business concerns, or (4) to be in
the interest of assuring that a fair proportion of the total sales of Government property be made to small-business con-
cerns; but nothing contained in this Act shall be construed to change any preferences or priorities established by law
with respect to the sale of electrical power or other property by the Government or any agency thereof. These determi-
nations may be made for individual awards or contracts or for classes of awards or contracts. If a proposed procurement
includes in its statement of work goods or services currently being performed by a small business, and if the proposed
procurement is in a quantity or estimated dollar value the magnitude of which renders small business prime contract
participation unlikely, or if a proposed procurement for construction seeks to package or consolidate discrete construc-
tion projects, or the solicitation involves an unnecessary or unjustified bundling of contract requirements, as determined
by the Administration, the Procurement Activity shall provide a copy of the proposed procurement to the Procurement
Activity's Small Business Procurement Center Representative at least 30 days prior to the solicitation's issuance along
with a statement explaining (1) why the proposed acquisition cannot be divided into reasonably small lots (nort less than
economic production runs) to permit offers on quantities less than the total requirement, (2) why delivery schedules
cannot be established on a realistic basis that will encourage small business participation to the extent consistent with
the actual requirements of the Government, (3) why the proposed acquisition cannot be offered so as to make small
business participation likely, (4) why construction cannot be procured as separate discrete projects, or (5) why the
agency has determined that the bundled contract (as defined in section 3(0) [15 USCS § 632(0)]) is necessary and justi-
fied. The thirty-day notification process shall occur concurrently with other processing steps required prior to issuance
of the solicitation. Within 15 days after receipt of the proposed procurement and accompanying statement, if the Pro-
curement Center Representative believes that the procurement as proposed will render small business prime contract
participation unlikely, the Representative shall recommend to the Procurement Activity alternative procurement meth-
ods which would increase small business prime contracting opportunities. Whenever the Administration and the con-
tracting procurement agency fail to agree, the matter shall be submitted for determination to the Secretary or the head of
the appropriate department or agency by the Administrator. For purposes of clause (3) of the first sentence of this sub-
section, an industry category is a discrete group of similar goods and services. Such groups shall be determined by the
Administration in accordance with the definition of a "United States industry” under the North American Industry Clas-
sification System, as established by the Office of Management and Budget, except that the Administration shall limit
such an industry category to a greater extent than provided under such classification codes if the Administration re-
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ceives evidence indicating that further segmentation for purposes of this paragraph is warranted due to special capital
equipment needs or special labor or geographic requirements or to recognize a new industry. A market for goods or ser-
vices may not be segmented under the preceding sentence due to geographic requirements unless the Government typi-
cally designates the area where work for contracts for such goods or services is to be performed and Government pur-
chases comprise the major portion of the entire domestic market for such goods or services and, due to the fixed loca-
tion of facilities, high mobilization costs, or similar economic factors, it is unreasonable to expect competition from
business concerns located outside of the general areas where such concerns are located. A contract may not be awarded
under this subsection if the award of the contract would result in a cost to the awarding agency which exceeds a fair

market price.

(b) Placement of contracts by contracting procurement agency. With respect to any work to be performed the amount of
which would exceed the maximum amount of any contract for which a surety may be guaranteed against loss under
section 411 of the Small Business Investment Act of 1958 (15 U.S.C. 694(b)), the contracting procurement agency shall,
to the extent practicable, place contracts so as to allow more than one small business concern to perform such work.

(c) Programs for blind and handicapped individuals.

(1) As used in this subsection:

(A) The term "Committee” means the Committee for Purchase From People Who Are Blind or Severely Disabled
established under the first section of the Act entitled "An Act to create a Committee on Purchases of Blind-made Prod-
ucts, and for other purposes”, approved June 25, 1938 (4/ U.S.C. 46).

(B) The term "public or private organization for the handicapped" has the same meaning given such term in section
3(e) 15 USCS § 632(e)].

(C) The term "handicapped individual" has the same meaning given such term in section 3(f) [15 USCS § 632().

(2) (A) During fiscal year 1995, public or private organizations for the handicapped shall be eligible to participate in
programs authorized under this section in an aggregate amount not to exceed $ 40,000,000.

(B) None of the amounts authorized for participation by subparagraph (A) may be placed on the procurement list
maintained by the Committee pursuant to section 2 of the Act entitled "An Act to create a Committee on Purchases of
Blind-made Products, and for other purposes”, approved June 25, 1938 (41 U.5.C. 47).

(3) The Administrator shall monitor and evaluate such participation.

(4) (A) Not later than ten days after the announcement of a proposed award of a contract by an agency or department
to a public or private organization for the handicapped, a for-profit small business concern that has experienced or is
likely to experience severe economic injury as the result of the proposed award may file an appeal of the proposed
award with the Administrator.

(B) If such a concern files an appeal of a proposed award under subparagraph (A) and the Administrator, after con-
sultation with the Executive Director of the Committee, finds that the concern has experienced or is likely to experience
severe economic injury as the result of the proposed award, not later than thirty days after the filing of the appeal, the
Administration shall require each agency and department having procurement powers to take such action as may be
appropriate to alleviate economic injury sustained or likely to be sustained by the concern.

(5) Each agency and department having procurement powers shall report to the Office of Federal Procurement Policy
each time a contract subject to paragraph (2)(A) is entered into, and shall include in its report the amount of the next
higher bid submitted by a for-profit small business concern. The Office of Federal Procurement Policy shall collect data
reported under the preceding sentence through the Federal procurement data system and shall report to the Administra-
tion which shall notify all such agencies and departments when the maximum amount of awards authorized under para-
graph (2)(A) has been made during any fiscal year.

(6) For the purpose of this subsection, a contract may be awarded only if at least 75 per centum of the direct labor
performed on each item being produced under the contract in the sheltered workshop or performed in providing each
type of service under the contract by the sheltered workshop is performed by handicapped individuals.

(7) Agencies awarding one or more contracts to such an organization pursuant to the provisions of this subsection may
use multiyear contracts, if appropriate.

(d) Priority. For purposes of this section priority shall be given to the awarding of contracts and the placement of sub-
contracts to small business concerns which shall perform a substantial proportion of the production on those contracts
and subcontracts within areas of concentrated unemployment or underemployment or within labor surplus areas. Not-
withstanding any other provision of law, total labor surplus area set-asides pursuant to Defense Manpower Policy Num-
ber 4 (32A C.F.R. Chapter 1) or any successor policy shall be authorized if the Secretary or his designee specifically
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determines that there is a reasonable expectation that offers will be obtained from a sufficient number of eligible con-
cerns so that awards will be made at reasonable prices. As soon as practicable and to the extent possible, in determining
labor surplus areas, consideration shall be given to those persons who would be available for employment were suitable
employment available. Until such definition reflects such number, the present criteria of such policy shall govern.

(e) Procurement strategies; contract bundling.

(1) In general. To the maximum extent practicable, procurement strategies used by the various agencies having con-
tracting authority shall facilitate the maximum participation of small business concerns as prime contractors, subcon-
tractors, and suppliers.

(2) Market research.

(A) In general. Before proceeding with an acquisition strategy that could lead to a contract containing consolidated
procurement requirements, the head of an agency shall conduct market research to determine whether consolidation of
the requirements is necessary and justified.

(B) Factors. For purposes of subparagraph (A), consolidation of the requirements may be determined as being nec-
essary and justified if, as compared to the benefits that would be derived from contracting to meet those requirements if
not consolidated, the Federal Government would derive from the consolidation measurably substantial benefits, includ-
ing any combination of benefits that, in combination, are measurably substantial. Benefits described in the preceding
sentence may include the following:

(1) Cost savings.

(11) Quality improvements.

(iii) Reduction in acquisition cycle times.
(iv) Better terms and conditions.

(v) Any other benefits.

(C) Reduction of costs not determinative. The reduction of administrative or personnel costs alone shall not be a
Justification for bundling of contract requirements unless the cost savings are expected to be substantial in relation to the
dollar value of the procurement requirements to be consolidated.

(3) Strategy specifications. If the head of a contracting agency determines that a proposed procurement strategy for a
procurement involves a substantial bundling of contract requirements, the proposed procurement strategy shall--

(A) identify specifically the benefits anticipated to be derived from the bundling of contract requirements;

(B) set forth an assessment of the specific impediments to participation by small business concerns as prime contrac-
tors that result from the bundling of contract requirements and specify actions designed to maximize small business
participation as subcontractors (including suppliers) at various tiers under the contract or contracts that are awarded to
meet the requirements; and

(C) include a specific determination that the anticipated benefits of the proposed bundled contract Justify its use.

(4) Contract teaming. In the case of a solicitation of offers for a bundled contract that is issued by the head of an
agency, a small-business concern may submit an offer that provides for use of a particular team of subcontractors for the
performance of the contract. The head of the agency shall evaluate the offer in the same manner as other offers, with
due consideration to the capabilities of all of the proposed subcontractors. If a small business concern teams under this
paragraph, it shall not affect its status as a small business concern for any other purpose.

(D) [Deleted]

() Goals for participation of small business concerns in procurement contracts.

(1) The President shall annually establish Government-wide goals for procurement contracts awarded to small busi-
ness concerns, small business concerns owned and controlled by service disabled veterans, qualified HUBZone small
business concerns, small business concerns owned and controlled by socially and economically disadvantaged individu-
als, and small business concerns owned and controlled by women. The Government-wide goal for participation by small
business concerns shall be established at not less than 23 percent of the total value of all prime contract awards for each
fiscal year. The Government-wide goal for participation by small business concerns owned and controlled by service-
disabled veterans shall be established at not less than 3 percent of the total value of all prime contract and subcontract
awards for each fiscal year. The Governmentwide goal for participation by qualified HUBZone small business concerns
shall be established at not less than 1 percent of the total value of all prime contract awards for fiscal year 1999, not less
than 1.5 percent of the total value of all prime contract awards for fiscal year 2000, not less than 2 percent of the total
value of all prime contract awards for fiscal year 2001, not less than 2.5 percent of the total value of all prime contract
awards for fiscal year 2002, and not less than 3 percent of the total value of all prime contract awards for fiscal year
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2003 and each fiscal year thereafter. The Government-wide goal for participation by small business concerns owned and
controlled by socially and economically disadvantaged individuals shall be established at not less than 5 percent of the
total value of all prime contract and subcontract awards for each fiscal year. The Government-wide goal for participa-
tion by small business concerns owned and controlled by women shall be established at not less than 5 percent of the
total value of all prime contract and subcontract awards for each fiscal year. Notwithstanding the Government-wide
goal, each agency shall have an annual goal that presents, for that agency, the maximum practicable opportunity for
small business concerns, small business concerns owned and controlled by service-disabled veterans, qualified HUB-
Zone small business concerns, small business concerns owned and controlled by socially and economically disadvan-
taged individuals, and small business concerns owned and controlled by women to participate in the performance of
contracts let by such agency. The Administration and the Administrator of the Office of Federal Procurement Policy
shall, when exercising their authority pursuant to paragraph (2), insure that the cumulative annual prime contract goals
for all agencies meet or exceed the annual Government-wide prime contract goal established by the President pursuant
to this paragraph.

(2) The head of each Federal agency shall, after consultation with the Administration, establish goals for the participa-
tion by small business concerns, by small business concerns owned and controlled by service-disabled veterans, by
qualified HUBZone small business concerns, by small business concerns owned and controlled by socially and eco-
nomically disadvantaged individuals, and by small business concerns owned and controlled by women in procurement
contracts of such agency. Goals established under this subsection shall be jointly established by the Administration and
the head of each Federal agency and shall realistically reflect the potential of small business concerns, small business
concerns owned and controlled by service-disabled veterans, qualified HUBZone small business concerns, small busi-
ness concerns owned and controlled by socially and economically disadvantaged individuals, and small business con-
cerns owned and controlled by women to perform such contracts and to perform subcontracts under such contracts.
Whenever the Administration and the head of any Federal agency fail to agree on established goals, the disagreement
shall be submitted to the Administrator of the Office of Federal Procurement Policy for final determination. For the pur-
pose of establishing goals under this subsection, the head of each Federal agency shall make consistent efforts to annu-
ally expand participation by small business concerns from each industry category in procurement contracts of the
agency, including participation by small business concerns owned and controlled by service-disabled veterans, by quali-
fied HUBZone small business concerns, by small business concerns owned and controlled by socially and economically
disadvantaged individuals, and by small business concerns owned and controlled by women. The head of each Federal
agency, in attempting to attain such participation, shall consider--

(A) contracts awarded as the result of unrestricted competition; and
(B) contracts awarded after competition restricted to eligible small business concerns under this section and under
the program established under section 8(a) [15 USCS § 637(a)).

(h) Reports to Administration; submittal of information to Congress.

(1) At the conclusion of each fiscal year, the head of each Federal agency shall report to the Administration on the
extent of participation by small business concerns, small business concerns owned and controlled by veterans (including
service-disabled veterans), qualified HUBZone small business concerns, small business concerns owned and controlled
by socially and economically disadvantaged individuals, and small business concerns owned and controlled by women
in procurement contracts of such agency. Such reports shall contain appropriate Justifications for failure to meet the
goals established under subsection (g) of this section.

(2) The Administration shall annually compile and analyze the reports submitted by the individual agencies pursuant
to paragraph (1) and shall submit them to the President and the Congress. The Administration’s submission to the Presi-
dent shall include the following:

(A) The Government-wide goals for participation by small business concerns, small business concerns owned and
controlled by service-disabled veterans, qualified HUBZone small business concerns, small business concerns owned
and controlled by socially and economically disadvantaged individuals, and small business concerns owned and con-
trolled by women and the performance in attaining such goals.

(B} The goals in effect for each agency and the agency's performance in attaining such goals.

(C) An analysis of any failure to achieve the Government-wide goals or any individual agency goals and the actions
planned by such agency (and approved by the Administration) to achieve the goals in the succeeding fiscal year.

(D) The number and dollar value of contracts awarded to small business concerns, small business concerns owned
and controlled by service-disabled veterans, qualified HUBZone small business concerns, small business concerns
owned and controlled by socially and economically disadvantaged individuals, and small business concerns owned and
controlled by women through--



