Sec. 05.15.105. Persons prohibited from involvement.

(a) If a person has been convicted of a violation of a law of this state that is, or a
law or ordinance of another jurisdiction that would be if it had been committed in this
state, a felony, or a violation of a law or ordinance of this state or another jurisdiction that
is a crime involving theft or dishonesty or a violation of gambling laws

(1) the department may not issue a license to the person;

(2) the department may not issue a license to, or register as a vendor, an applicant
who employs the person in a managerial or supervisory capacity or uses the person as a
fund raiser or consultant;

(3) the department may not issue a permit for an activity if the person is
responsible for the operation of the activity;

(4) the person may not be employed in a managerial or supervisory capacity by a
licensee or vendor or used as a fund raiser or consultant by a licensee or vendor;

(5) the person may not participate in charitable gaming as a permittee, licensee, or
vendor.

(b) The department shall adopt regulations that provide that a disqualification of a
person under (a) of this section based upon a conviction of that person for a violation

(1) of a law of this state that is, or a law or ordinance of another jurisdiction that
would be if it was committed in this state, a class B felony other than extortion, a class C
felony, or an unclassified felony described outside of AS 11, and that is not a crime of
dishonesty or theft or a violation of gambling laws, terminates 10 years after the person's
conviction;

(2) of a law or ordinance of this state or another jurisdiction that is a crime
involving theft or dishonesty or a violation of gambling laws, and that is not, or would
not be if it was committed in this state, an unclassified felony described in AS 11, a class
A felony, or extortion, terminates 10 years after the person's conviction, if the department
determines that the

(A) person is of good character, honesty, and integrity; and

(B) person's involvement in charitable gaming is not against the public interest.
History -

(Sec. 7ch 70 SLA 1993)



Sec. 05.15.140. Proof necessary to qualify for permit.

(a) The department may not issue or renew a permit except upon satisfactory
proof that the applicant is a municipality or qualified organization, the activity may be
permitted under this chapter, and the issuance of a permit is not detrimental to the best
interests of the public. Upon request of the department, the applicant shall prove
conclusively each of these requirements before a permit may be issued or renewed.

(b) In an application for a permit, a municipality or qualified organization shall
disclose the name and address of each person responsible for the operation of the activity
and whether any person named

(1) has been convicted of a violation of a law of this state that is, or a law or
ordinance of another state that would be if committed in this state, an unclassified felony
described in AS 11, a Class A felony, extortion, or a violation of a law or ordinance of
this state or another jurisdiction that is a crime involving theft or dishonesty or a violation
of gambling laws; or

(2) has a prohibited financial interest, as defined in regulations adopted by the
department, in the operation of the activity.

(¢) [Repealed, Sec. 37 ch 70 SLA 1993].

(d) Application forms for permits must contain a notice that a false statement in
the application is punishable by law.



Sec. 08.64.326. Grounds for imposition of disciplinary sanctions.

(a) The board may impose a sanction if the board finds after a hearing that a
licensee

(1) secured a license through deceit, fraud, or intentional misrepresentation;

(2) engaged in deceit, fraud, or intentional misrepresentation while providing
professional services or engaging in professional activities;

(3) advertised professional services in a false or misleading manner;

(4) has been convicted, including conviction based on a guilty plea or plea of nolo
contendere, of

(A) a class A or unclassified felony or a crime in another jurisdiction with
elements similar to a class A or unclassified felony in this jurisdiction;

(B) a class B or class C felony or a crime in another jurisdiction with elements
similar to a class B or class C felony in this jurisdiction if the felony or other crime is
substantially related to the qualifications, functions, or duties of the licensee: or

(C) a crime involving the unlawful procurement, sale, prescription, or dispensing
of drugs;

(5) has procured, sold, prescribed, or dispensed drugs in violation of a law
regardless of whether there has been a criminal action;

(6) intentionally or negligently permitted the performance of patient care by
persons under the licensee's supervision that does not conform to minimum professional
standards even if the patient was not injured;

(7) failed to comply with this chapter, a regulation adopted under this chapter, or
an order of the board;

(8) has demonstrated

(A) professional incompetence, gross negligence, or repeated negligent conduct;
the board may not base a finding of professional incompetence solely on the basis that a
licensee's practice is unconventional or experimental in the absence of demonstrable
physical harm to a patient;

(B) addiction to, severe dependency on, or habitual overuse of alcohol or other
drugs that impairs the licensee's ability to practice safely;

(C) unfitness because of physical or mental disability;

(9) engaged in unprofessional conduct, in sexual misconduct, or in lewd or
immoral conduct in connection with the delivery of professional services to patients; in
this paragraph, "sexual misconduct" includes sexual contact, as defined by the board in
regulations adopted under this chapter, or attempted sexual contact with a patient outside
the scope of generally accepted methods of examination or treatment of the patient,
regardless of the patient's consent or lack of consent, during the term of the physician-
patient relationship, as defined by the board in regulations adopted under this chapter,
unless the patient was the licensee's spouse at the time of the contact or, immediately
preceding the physician-patient relationship, was in a dating, courtship, or engagement
relationship with the licensee;

(10) has violated AS 18.16.010;

(11) has violated any code of ethics adopted by regulation by the board:

(12) has denied care or treatment to a patient or person seeking assistance from
the physician if the only reason for the denial is the failure or refusal of the patient to
agree to arbitrate as provided in AS 09.55.535(a); or




(13) has had a license or certificate to practice medicine in another state or
territory of the United States, or a province or territory of Canada, denied, suspended,
revoked, surrendered while under investigation for an alleged violation, restricted,
limited, conditioned, or placed on probation unless the denial, suspension, revocation, or
other action was caused by the failure of the licensee to pay fees to that state, territory, or
province.

(b) In a case involving (a)(13) of this section, the final findings of fact,
conclusions of law and order of the authority that suspended or revoked a license or
certificate constitutes a prima facie case that the license or certificate was suspended or
revoked and the grounds under which the suspension or revocation was granted.




Sec. 09.65.210. Damages resulting from commission of a felony or while under the

influence of alcohol or drugs.

A person who suffers personal injury or death or the person's personal representative

under AS 09.55.570 or 09.55.580 may not recover damages for the personal injury or
death if the injury or death occurred while the person was

(1) engaged in the commission of a felony, the person has been convicted of the
felony, including conviction based on a guilty plea or plea of nolo contendere, and the
party defending against the claim proves by clear and convincing evidence that the felony
substantially contributed to the personal injury or death;

(2) engaged in conduct that would constitute the commission of an unclassified
felony, a class A felony, or a class B felony for which the person was not convicted and
the party defending against the claim proves by clear and convincing evidence

(A) the felonious conduct; and

(B) that the felonious conduct substantially contributed to the personal injury or
death;

(3) fleeing after the commission, by that person, of conduct that would constitute
an unclassified felony, a class A felony, or a class B felony or being apprehended for
conduct that would constitute an unclassified felony, a class A felony, or a class B telony
if the party defending against the claim proves by clear and convincing evidence

(A) the felonious conduct; and

(B) that the conduct during the flight or apprehension substantially contributed to
the injury or death;

(4) operating a vehicle, aircraft, or watercraft while under the influence of
intoxicating liquor or any controlled substance in violation of AS 28.35.030, was
convicted, including conviction based on a guilty plea or plea of nolo contendere, and the
party defending against the claim proves by clear and convincing evidence that the
conduct substantially contributed to the personal injury or death; or

(5) engaged in conduct that would constitute a violation of AS 28.35.030 for
which the person was not convicted if the party defending against the claim proves by
clear and convincing evidence

(A) the violation of AS 28.35.030; and

(B) that the conduct substantially contributed to the personal injury or death.




Sec. 11.31.100. Attempt.

(a) A person is guilty of an attempt to commit a crime if, with intent to commit a
crime, the person engages in conduct which constitutes a substantial step toward the
commission of that crime.

(b) In a prosecution under this section, it is not a defense that it was factually or
legally impossible to commit the crime which was the object of the attempt if the conduct
engaged in by the defendant would be a crime had the circumstances been as the
defendant believed them to be.

(¢) In a prosecution under this section, it is an affirmative defense that the
defendant, under circumstances manifesting a voluntary and complete renunciation of the
defendant's criminal intent, prevented the commission of the attempted crime.

(d) An attempt is

(1) an unclassified felony if the crime attempted is murder in the first degree;

(2) a class A felony if the crime attempted is an unclassified felony other than
murder in the first degree;

(3) a class B felony if the crime attempted is a class A felony;

(4) a class C felony if the crime attempted is a class B felony;

(5) a class A misdemeanor if the crime attempted is a class C felony;

(6) a class B misdemeanor if the crime attempted is a class A or class B
misdemeanor.

(e) If the crime attempted is an unclassified crime described in a state law which
is not part of this title and no provision for punishment of an attempt to commit the crime
1s specified, the punishment for the attempt is imprisonment for a term of not more than
half the maximum period prescribed as punishment for the unclassified crime, or a fine of
not more than half the amount of the maximum fine prescribed as punishment for the
unclassified crime, or both. If the crime attempted is punishable by an indeterminate or
life term, the attempt is a class A felony.



Sec. 11.31.110. Solicitation.
(a) A person commits the crime of solicitation if, with intent to cause another to

engage in conduct constituting a crime, the person solicits the other to engage in that
conduct.

(b) In a prosecution under this section,

(1) it is not a defense

(A) that the defendant belongs to a class of persons who by definition are legally
incapable in an individual capacity of committing the crime that is the object of the
solicitation; or

(B) that a person whom the defendant solicits could not be guilty of the crime that
is the object of the solicitation;

(2) it is an affirmative defense that the defendant, under circumstances
manifesting a voluntary and complete renunciation of the defendant's criminal intent,
after soliciting another person to engage in conduct constituting a crime, prevented the
commission of the crime.

(c) Solicitation is

(1) an unclassified felony if the crime solicited is murder in the first degree;

(2) a class A felony if the crime solicited is an unclassified felony other than
murder in the first degree;

(3) a class B felony if the crime solicited is a class A felony;

(4) a class C felony if the crime solicited is a class B felony;

(5) a class A misdemeanor if the crime solicited is a class C felony;

(6) a class B misdemeanor if the crime solicited is a class A or class B
misdemeanor.

(d) If the crime solicited is an unclassified crime described in a state law which is
not part of this title and no provision for punishment of a solicitation to commit the crime
is specified, the punishment for the solicitation is imprisonment for a term of not more
than half the maximum period prescribed as punishment for the unclassified crime, or a
fine of not more than half the maximum fine prescribed as punishment for the
unclassified crime, or both. If the crime solicited is punishable by an indeterminate or
life term, the solicitation is a class A felony.




Sec. 11.31.120. Conspiracy.
(a) An offender commits the crime of conspiracy if, with the intent to promote or

facilitate a serious felony offense, the offender agrees with one or more persons to engage
in or cause the performance of that activity and the offender or one of the persons does an
overt act in furtherance of the conspiracy.

(b) If an offender commits the crime of conspiracy and knows that a person with
whom the offender conspires to commit a serious felony offense has conspired or will
conspire with another person or persons to commit the same serious felony offense, the
offender is guilty of conspiring with that other person or persons to commit that crime
whether or not the offender knows their identities.

(¢) In a prosecution under this section, it is a defense that the defendant was
merely present at the time that two or more other persons agreed to engage in or cause the
performance of a serious felony offense.

(d) In a prosecution under this section, it is not a defense that a person with whom
the defendant conspires could not be guilty of the crime that is the object of the
conspiracy because of

(1) lack of criminal responsibility or other legal incapacity or exemption;

(2) belonging to a class of persons who by definition are legally incapable in an
individual capacity of committing the crime that is the object of the conspiracy;

(3) unawareness of the criminal nature of the conduct in question or of the
criminal purpose of the defendant; or

(4) any other factor precluding the culpable mental state required for the
commission of the crime.

(e) If the offense that the conspiracy is intended to promote or facilitate is actually
committed, a defendant may not be convicted of conspiring to commit that offense with
another person for whose conduct the defendant is not legally accountable under AS
11.16.120(b).

() In a prosecution under this section, it is an affirmative defense that the
defendant, under circumstances manifesting a voluntary and complete renunciation of the
defendant's criminal intent, either (1) gave timely warning to law enforcement
authorities; or (2) otherwise made proper effort that prevented the commission of the
crime that was the object of the conspiracy. Renunciation by one conspirator does not
affect the liability of another conspirator who does not join in the renunciation.

(g) Notwithstanding AS 22.10.030, venue in actions in which the crime of
conspiracy is alleged to have been committed may not be based solely on the location of
overt acts done in furtherance of the conspiracy.

(h) In this section,

(1) "overt act in furtherance of the conspiracy” means an act of such character that
it manifests a purpose on the part of the actor that the object of the conspiracy be
completed;

(2) "serious felony offense” means an offense

(A) against the person under AS 11.41, punishable as an unclassified or class A
felony;

(B) involving controlled substances under AS 11.71, punishable as an
unclassified, class A, or class B felony;

(C) that is criminal mischief in the first degree under AS 1 1.46.475; or




(D) that is terroristic threatening in the first degree under AS 11.56.807.

(1) Conspiracy is

(1) an unclassified felony if the object of the conspiracy is murder in the first
degree;

(2) aclass A felony if the object of the conspiracy is a crime punishable as an
unclassified felony other than murder in the first degree;

(3) aclass B felony if the object of the conspiracy is a crime punishable as a class

A felony;

(4) a class C felony if the object of the conspiracy is a crime punishable as a class
B felony.
connection with the enactment of this section, see 1993 Senate Journal at 611 - 612,



Sec. 11.41.100. Murder in the first degree.

(a) A person commits the crime of murder in the first degree if

(1) with intent to cause the death of another person, the person

(A) causes the death of any person; or

(B) compels or induces any person to commit suicide through duress or deception;

(2) the person knowingly engages in conduct directed toward a child under the
age of 16 and the person with criminal negligence inflicts serious physical injury on the
child by at least two separate acts, and one of the acts results in the death of the child;

(3) acting alone or with one or more persons, the person commits or attempts to
commit a sexual offense against or kidnapping of a child under 16 years of age and, in the
course of or in furtherance of the offense or in immediate flight from that offense, any
person causes the death of the child; in this paragraph, "sexual offense” means an offense
defined in AS 11.41.410 - 11.41.470;

(4) acting alone or with one or more persons, the person commits or attempts to
commit criminal mischief in the first degree under AS 11.46.475 and, in the course of or
in furtherance of the offense or in immediate flight from that offense, any person causes
the death of a person other than one of the participants; or

(5) acting alone or with one or more persons, the person commits terroristic
threatening in the first degree under AS 11.56.807 and, in the course of or in furtherance
of the offense or in immediate flight from that offense, any person causes the death of a
person other than one of the participants.

(b) Murder in the first degree is an unclassified felony and is punishable as
provided in AS 12.55.



Sec. 12.30.020. Release before trial.

(a) A person charged with an offense shall, at that person’s first appearance before
a judicial officer, be ordered released pending trial on the person's personal recognizance
or upon the execution of an unsecured appearance bond in an amount specified by the
judicial officer unless the offense is an unclassified felony or class A felony or unless the
officer determines that the release of the person will not reasonably assure the appearance
of the person as required or will pose a danger to the alleged victim, other persons, or the
community. If the offense with which a person is charged is a felony, on motion of the
prosecuting attorney, the judicial officer may allow the prosecuting attorney up to 48
hours to demonstrate that release of the person on the person's personal recognizance or
upon the execution of an unsecured appearance bond will not reasonably assure the
appearance of the person or will pose a danger to the alleged victim, other persons, or the
community.

(b) If a judicial officer determines under (a) of this section that the release of a
person will not reasonably assure the appearance of the person, or will pose a danger to
the alleged victim, other persons, or the community, the judicial officer may

(1) place the person in the custody of a designated person or organization
agreeing as a custodian to supervise the person; the court shall, personally and in writing,
inform the custodian about the duties required of a custodian, and that failure to report
immediately in accordance with the terms of the order that the person released has
violated a condition of release may result in the custodian's being held criminally liable
under AS 11.56.758;

(2) place restrictions on the travel, association, or place of abode of the person
during the period of release;

(3) [Repealed, Sec. 8 ch 57 SLA 2006].

(4) require the execution of an appearance bond in a specified amount and the
deposit in the registry of the court, in cash or other security, a sum not to exceed 10
percent of the amount of the bond; the deposit to be returned upon the performance of the
condition of release;

(5) require the execution of a bail bond with sufficient solvent sureties or the
deposit of cash;

(6) require the execution of a performance bond in a specified amount and the
deposit in the registry of the court, in cash or other security; the performance bond must
be imposed and enforced separately from any appearance bond, and the deposit to be
returned upon the performance of the condition of release; or

(7) impose any other condition considered reasonably necessary to assure the
defendant's appearance as required and the safety of the alleged victim, other persons, or
the community.

(¢) In determining the conditions of release under (b) of this section, the judicial
officer shall take into account

(1) the nature and circumstances of the offense charged, including the effect of the
offense upon the alleged victim;

(2) the weight of the evidence against the person;

(3) the person's family ties;

(4) the person's employment;

(5) the person's financial resources;



(6) the person's character and mental condition;

(7) the length of the person's residence in the community;

(8) the person's record of convictions;

(9) the person's record of appearance at court proceedings;

(10) the flight of the accused to avoid prosecution or the person's failure to appear
at court proceedings; and

(11) threats the person has made, and the danger the person poses, to the alleged
victim.

(d) A judicial officer authorizing the release of a person under this section shall
issue an order containing a statement of the conditions imposed.

(¢) The judicial officer shall inform the person of the penalties that may be
imposed for a violation of the conditions of release and advise the person that a warrant
for the person's arrest will be issued immediately upon a violation or that the person may
be arrested without a warrant for a violation of conditions of release as set out in AS
12.25.030(b).

(f) A person who remains in custody 48 hours after appearing before a judicial
officer because of inability to meet the conditions of release shall, upon application, be
entitled to have the conditions reviewed by the judicial officer who imposed them. If the
judicial officer who imposed the conditions of release is not available, any other judicial
officer in the district may review the conditions. If the conditions are not amended and
the person remains in custody, the judicial officer shall set out in writing the reasons for
requiring the conditions imposed.

(2) A judicial officer who orders the release of a person on a condition specified
in (b) of this section may at any time amend the order to impose additional or different
conditions of release, or to release the person under (a) of this section.

(h) Information offered or introduced at a hearing before a judicial officer to
determine the conditions of release need not conform to the rules governing the
admissibility of evidence in a court of law.

(1) The court shall issue written or oral findings to demonstrate why conditions
provided under (b)(1) of this section needed to be imposed.

() If a person remains in custody after review of conditions by a judicial officer
under (f) of this section, a subsequent review of conditions may be held at the request of
the person. Unless the prosecuting authority stipulates otherwise or a defendant has been
incarcerated for a period equal to the maximum sentence for the most serious charge for
which the defendant is being held, a judicial officer may not schedule a bail review
hearing under this subsection unless

(1) the person provides to the court and the prosecuting authority a written
statement that new information not considered at the previous review will be presented;
the statement must include a description of the information and the reason the
information was not presented at a previous hearing; in this paragraph, "new information"
does not include the inability to post the required bail;

(2) the prosecuting authority has at least 48 hours' notice before the time set for
the review requested under this subsection; and

(3) at least seven days have elapsed between the previous review and the time set
for the review requested under this subsection.




Sec. 12.30.040. Release after conviction.

(a) A person who has been convicted of an offense and is awaiting sentence, or
who has filed an appeal, shall be treated in accordance with the provisions of AS
12.30.020 unless the court has reason to believe that no one or more conditions of release
will reasonably assure the appearance of the person as required or prevent the person
from posing a danger to the victim, other persons, or the community. If that
determination is made, the person may be remanded to custody. This section does not
affect the right of a person appealing from a judgment of conviction from a district court
to the superior court to be released on bail pending appeal under Rule 603(b) of the Rules
of Appellate Procedure; however, the court shall consider the safety of the victim, other
persons, and the community before the person is released under the rule. Before granting
bail to a person convicted of an offense that is a crime under AS 11.41 420, 11.41.425,
11.41.436, 11.41.438, or 11.41.450 - 11.41.458, the court shall consider requiring the
person to participate in an electronic monitoring program as a condition of release.

(b) Notwithstanding the provisions of (a) of this section, a person may not be
released on bail either before sentencing or pending appeal if the person has been
convicted of an offense that is

(1) an unclassified felony or a class A felony; or

(2) a class B or class C felony if the person has been previously convicted of an
offense in this state that is an unclassified felony, a class A felony, or a violation of AS
11.41.260, 11.41.420 - 11.41.425, or 11.41.436 - 11.41.438 or of an offense in another
Jurisdiction with elements substantially similar to an offense of this state described in this
paragraph.

(¢) A person who has been convicted of an offense and who has filed an
application for post-conviction relief may not be released on bail until the trial court or an
appellate court enters an order vacating all convictions against the person. A person who
has prevailed on an application for post-conviction relief may seek release before trial in
accordance with the provisions of AS 12.30.020.




Sec. 12.47.110. Commitment on finding of incompetency.

(a) When the trial court determines by a preponderance of the evidence, in
accordance with AS 12.47.100, that a defendant is so incompetent that the defendant is
unable to understand the proceedings against the defendant or to assist in the defendant's
own defense, the court shall order the proceedings stayed, except as provided in (d) of
this section, and may commit the defendant to the custody of the commissioner of health
and social services or the commissioner's authorized representative for further evaluation
and treatment until the defendant is mentally competent to stand trial, or until the pending
charges against the defendant are disposed of according to law, but in no event longer
than 90 days.

(b) On or before the expiration of the initial 90-day period of commitment the
court shall conduct a hearing to determine whether or not the defendant remains
incompetent. If the court finds by a preponderance of the evidence that the defendant
remains incompetent, the court may recommit the defendant for a second period of 90
days. The court shall determine at the expiration of the second 90-day period whether the
defendant has become competent. If at the expiration of the second 90-day period the
court determines that the defendant continues to be incompetent to stand trial, the charges
against the defendant shall be dismissed without prejudice and continued commitment of
the defendant shall be governed by the provisions relating to civil commitments under AS
47.30.700 - 47.30.915 unless the defendant is charged with a crime involving force
against a person and the court finds that the defendant presents a substantial danger of
physical injury to other persons and that there is a substantial probability that the
defendant will regain competency within a reasonable period of time, in which case the
court may extend the period of commitment for an additional six months. If the
defendant remains incompetent at the expiration of the additional six-month period, the
charges shall be dismissed without prejudice and either civil commitment proceedings
shall be instituted or the court shall order the release of the defendant. If the defendant
remains incompetent for five years after the charges have been dismissed under this
subsection, the defendant may not be charged again for an offense arising out of the facts
alleged in the original charges, except if the original charge is a class A felony or
unclassified felony.

(¢) The defendant is not responsible for the expenses of hospitalization or
transportation incurred as a result of the defendant's commitment under this section.
Liability for payment under AS 47.30.910 does not apply to commitments under this
section.

(d) A defendant receiving medication for either a physical or a mental condition
may not be prohibited from standing trial, if the medication either enables the defendant
to understand the proceedings and to properly assist in the defendant's defense or does
not disable the defendant from understanding the proceedings and assisting in the
defendant's own defense.




Sec. 12.50.101. Immunity of witnesses.

(a) If a witness refuses, on the basis of the privilege against self-incrimination, to
testify or provide other information in a criminal proceeding before or ancillary to a court
or grand jury of this state, and a judge issues an order under (b) of this section, the
witness may not refuse to comply with the order on the basis of the privilege against self-
incrimination. If the witness fully complies with the order, the witness may not be
prosecuted for an offense about which the witness is compelled to testify, except in a
prosecution based on perjury, giving a false statement or otherwise knowingly providing
false information, or hindering prosecution.

(b) In the case of an individual who has been or may be called to testify or
provide other information in a criminal proceeding before or ancillary to a court or a
grand jury of this state, a superior or district court for the judicial district in which the
proceeding is or may be held shall issue, upon the application of the attorney general or
the attorney general's designee in accordance with (d) of this section, an order requiring
the individual to give testimony or provide other information that the individual refuses
to give or provide based on the privilege against self-incrimination.

(¢) An order issued under (b) of this section is effective when communicated to
the individual specified in the order.

(d) The attorney general or the attorney general's designee may apply for an order
under (b) of this section when, in the judgment of the attorney general or the attorney
general's designee,

(1) the testimony or other information may be necessary to the administration of
criminal justice; and

(2) the individual who is the subject of the application has refused or is likely to
refuse to testify or to provide other information on the basis of the privilege against self-
incrimination.

(e) If a witness refuses, or there is reason to believe the witness will refuse, to
testify or provide other information based on the privilege against self-incrimination, and
if the attorney general or the attorney general's designee has not applied for an order
under (b) of this section, the court shall inform the witness of the right to be represented
by an attorney, and that an attorney will be appointed for the witness if the witness
qualifies for counsel under AS 18.85. The court shall recess the proceeding to allow the
witness to consult with the attorney for the witness.

(1) If the attorney general or the attorney general's designee declines to seek an
order under (b) of this section after the witness has had an opportunity to consult with an
attorney, and the witness continues to refuse to testify or provide other information, the
court shall hold a hearing to determine the validity of the claim of privilege by the
witness. The hearing shall be in camera.

(g) At the hearing under (f) of this section, the attorney for the witness, in the
form of a profter, shall describe the testimony or other information that the witness
claims is privileged. The proffer must include a description of how the testimony or other
information could connect the witness with a crime. The proffer is privileged and
inadmissible for any other purpose. If the proffer establishes a factual basis that there is a
real or substantial danger that the testimony or other information to be compelled would
support a conviction or would furnish a link in the chain of evidence leading to
conviction for a crime, the court may find that the witness has a valid claim of privilege.




(h) If the court finds that the witness has a valid claim of privilege, it shall advise
an attorney designated by the attorney general of that finding and inform the attorney of
the category or categories of offense to which the privilege applies: a higher-level felony,
a lower-level felony, or a misdemeanor. If the designated attorney decides that granting
immunity to the witness is appropriate, the designated attorney shall inform the
prosecution of that decision, and shall deliver or cause to be delivered a letter to the
witness, or an attorney for the witness, granting immunity to the witness. The designated
attorney may not disclose the category of offense to anyone.

(1) In this section,

(1) "higher-level felony" means an unclassified or class A felony;

(2) "lower-level felony" means a class B or class C felony;

(3) "other information” means books, papers, documents, records, recordings, or
other similar material;

(4) "proffer" means a written or oral statement by the attorney for the witness,
stating the attorney's good faith belief of the substance of the witness's testimony or other
information.




Sec. 12.55.025. Sentencing procedures.
(a) When imposing a sentence for conviction of a felony offense or a sentence of

imprisonment exceeding 90 days or upon a conviction of a violation of AS 04, a
regulation adopted under AS 04, or an ordinance adopted in conformity with AS
04.21.010, the court shall prepare, as a part of the record, a sentencing report that
includes the following:

(1) a verbatim record of the sentencing hearing and any other in-court sentencing
procedures;

(2) findings on material issues of fact and on factual questions required to be
determined as a prerequisite to the selection of the sentence imposed;

(3) a clear statement of the terms of the sentence imposed; if a term of
imprisonment is imposed, the statement must include

(A) the approximate minimum term the defendant is expected to serve before
being released or placed on mandatory parole if the defendant is eligible for and does not
forfeit good conduct deductions under AS 33.20.010; and

(B) if applicable, the approximate minimum term of imprisonment the defendant
must serve before becoming eligible for release on discretionary parole;

(4) any recommendations as to the place of confinement or the manner of
treatment; and

(5) in the case of a conviction for a felony offense, information assessing

(A) the financial, emotional, and medical effects of the offense on the victim;

(B) the need of the victim for restitution; and

(C) any other information required by the court.

(b) The sentencing report required under (a) of this section shall be furnished
within 30 days after imposition of sentence to the Department of Law, the defendant, the
Department of Corrections, the state Board of Parole if the defendant will be eligible for
parole, and to the Alcoholic Beverage Control Board if the defendant is to be sentenced
for a conviction of a violation of AS 04, a regulation adopted under AS 04, or an
ordinance adopted under AS 04.21.010.

(¢) Except as provided in (d) of this section, when a defendant is sentenced to
imprisonment, the term of confinement commences on the date of imposition of sentence
unless the court specifically provides that the defendant must report to serve the sentence
on another date. If the court provides another date to begin the term of confinement, the
court shall provide the defendant with written notice of the date, time, and location of the
correctional facility to which the defendant must report. A defendant shall receive credit
for time spent in custody pending trial, sentencing, or appeal, if the detention was in
connection with the offense for which sentence was imposed. A defendant may not
receive credit for more than the actual time spent in custody pending trial, sentencing, or
appeal. The time during which a defendant is voluntarily absent from official detention
after the defendant has been sentenced may not be credited toward service of the
sentence.

(d) A sentence of imprisonment shall be stayed if an appeal is taken and the
defendant is admitted to bail. If an appeal is taken and the defendant is not admitted to
bail, the Department of Corrections shall designate the facility in which the defendant
shall be detained pending appeal or admission to bail.

(e) [Repealed, Sec. 7 ch 125 SLA 2004].



(f) A sentence that the defendant pay money, either as a fine or in restitution or
both, constitutes a lien in the same manner as a judgment for money entered in a civil
action. Nothing in this section limits the authority of the court to otherwise enforce
payment of a fine or restitution.

(g) [Repealed, Sec. 7 ch 125 SLA 2004].

(h) [Repealed, Sec. 7 ch 125 SLA 2004].

(1) Except as provided by AS 12.55.125(a)(3), 12.55.145(d), 12.55.155(f), and
12.55.165, the preponderance of the evidence standard of proof applies to sentencing
proceedings.

(J) The approximate minimum terms provided under (a)(3) of this section in the
sentencing report are for information purposes only. The approximate minimum terms are
not part of the sentence imposed and do not form a basis for review or appeal of the
sentence imposed or provide a defendant with a right to any specific term of
imprisonment or supervised release on mandatory parole.



Sec. 12.55.125. Sentences of imprisonment for felonies.

(a) A defendant convicted of murder in the first degree or murder of an unborn
child under AS 11.41.150(a)(1) shall be sentenced to a definite term of imprisonment of
at least 20 years but not more than 99 years. A defendant convicted of murder in the first
degree shall be sentenced to a mandatory term of imprisonment of 99 years when

(1) the defendant is convicted of the murder of a uniformed or otherwise clearly
identified peace officer, fire fighter, or correctional employee who was engaged in the
performance of official duties at the time of the murder;

(2) the defendant has been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS 11.15.010 or
11.15.020;

(B) murder in the second degree under AS 11.41.110 or former AS 11.15.030; or

(C) homicide under the laws of another jurisdiction when the offense of which the
defendant was convicted contains elements similar to first degree murder under AS
11.41.100 or second degree murder under AS 11.41.110;

(3) the court finds by clear and convincing evidence that the defendant subjected
the murder victim to substantial physical torture;

(4) the defendant is convicted of the murder of and personally caused the death of
a person, other than a participant, during a robbery; or

(5) the court finds by clear and convincing evidence that the defendant is a peace
officer who used the officer's authority as a peace officer to facilitate the murder.

(b) A defendant convicted of attempted murder in the first degree, solicitation to
commit murder in the first degree, conspiracy to commit murder in the first degree,
kidnapping, or misconduct involving a controlled substance in the first degree shall be
sentenced to a definite term of imprisonment of at least five years but not more than 99
years. A defendant convicted of murder in the second degree or murder of an unborn
child under AS 11.41.150(a)(2) - (4) shall be sentenced to a definite term of
imprisonment of at least 10 years but not more than 99 years. A defendant convicted of
murder in the second degree shall be sentenced to a definite term of imprisonment of at
least 20 years but not more than 99 years when the defendant is convicted of the murder
of a child under 16 years of age and the court finds by clear and convincing evidence that
the defendant (1) was a natural parent, a stepparent, an adopted parent, a legal guardian,
or a person occupying a position of authority in relation to the child; or (2) caused the
death of the child by committing a crime against a person under AS 11.41.200 -
11.41.530. In this subsection, "legal guardian" and "position of authority" have the
meanings given in AS 11.41.470.

(c) Except as provided in (i) of this section, a defendant convicted of a class A
felony may be sentenced to a definite term of imprisonment of not more than 20 years,
and shall be sentenced to a definite term within the following presumptive ranges, subject
to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances
described in (2) of this subsection, five to eight years;

(2) if the offense is a first felony conviction

(A) and the defendant possessed a firearm, used a dangerous instrument, or
caused serious physical injury or death during the commission of the offense, or
knowingly directed the conduct constituting the offense at a uniformed or otherwise




clearly identified peace officer, fire fighter, correctional employee, emergency medical
technician, paramedic, ambulance attendant, or other emergency responder who was
engaged in the performance of official duties at the time of the offense, seven to 11 years;

(B) and the conviction is for manufacturing related to methamphetamine under
AS 11.71.020(a)(2)(A) or (B), seven to 11 years, if

(1) the manufacturing occurred in a building with reckless disregard that the
building was used as a permanent or temporary home or place of lodging for one or more
children under 18 years of age or the building was a place frequented by children; or

(i1) in the course of manufacturing or in preparation for manufacturing, the
defendant obtained the assistance of one or more children under 18 years of age or one or
more children were present;

(3) if the offense is a second felony conviction, 10 to 14 years;

(4) if the offense is a third felony conviction and the defendant is not subject to
sentencing under (1) of this section, 15 to 20 years.

(d) Except as provided in (i) of this section, a defendant convicted of a class B
felony may be sentenced to a definite term of imprisonment of not more than 10 years,
and shall be sentenced to a definite term within the following presumptive ranges, subject
to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances
described in (2) of this subsection, one to three years; a defendant sentenced under this
paragraph may, if the court finds it appropriate, be granted a suspended imposition of
sentence under AS 12.55.085 if, as a condition of probation under AS 12.55.086, the
defendant is required to serve an active term of imprisonment within the range specified
in this paragraph, unless the court finds that a mitigation factor under AS 12.55.155
applies;

(2) 1f the offense is a first felony conviction,

(A) the defendant violated AS 11.41.130, and the victim was a child under 16
years of age, two to four years;

(B) two to four years if the conviction is for an attempt, solicitation, or conspiracy
to manufacture related to methamphetamine under AS 11.31 and AS 11.71.020(a)(2)(A)
or (B), and

(i) the attempted manufacturing occurred, or the solicited or conspired offense
was to have occurred, in a building with reckless disregard that the building was used as a
permanent or temporary home or place of lodging for one or more children under 18
years of age or the building was a place frequented by children; or

(11) in the course of an attempt to manufacture, the defendant obtained the
assistance of one or more children under 18 years of age or one or more children were
present;

(3) if the offense is a second felony conviction, four to seven years;

(4) if the offense is a third felony conviction, six to 10 years.

(¢) Except as provided in (i) of this section, a defendant convicted of a class C
felony may be sentenced to a definite term of imprisonment of not more than five years,
and shall be sentenced to a definite term within the following presumptive ranges, subject
to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances
described in (4) of this subsection, zero to two years; a defendant sentenced under this



paragraph may, if the court finds it appropriate, be granted a suspended imposition of
sentence under AS 12.55.085, and the court may, as a condition of probation under AS
12.55.086, require the defendant to serve an active term of imprisonment within the range
specified in this paragraph;

(2) if the offense is a second felony conviction, two to four years;

(3) if the offense is a third felony conviction, three to five years;

(4) if the oftense is a first felony conviction, and the defendant violated AS
08.54.720(a)(15), one to two years.

(1) If a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum or mandatory term may not be
suspended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed minimum or mandatory term may not be
reduced, except as provided in (j) of this section.

(g) If a defendant is sentenced under (c), (d), (e), or (i) of this section, except to
the extent permitted under AS 12.55.155 - 12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080 below the low end
of the presumptive range;

(2) and except as provided in (d)(1) or (e)(1) of this section, imposition of
sentence may not be suspended under AS 12.55.085;

(3) terms of imprisonment may not be otherwise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of the sentencing
judge except as specifically provided. Nothing in (a) of this section limits the court's
discretion to impose a sentence of 99 years imprisonment, or to limit parole eligibility,
for a person convicted of murder in the first or second degree in circumstances other than
those enumerated in (a).

(i) A defendant convicted of

(1) sexual assault in the first degree, sexual abuse of a minor in the first degree, or
promoting prostitution in the first degree under AS 11.66.110(a)(2) may be sentenced to a
definite term of imprisonment of not more than 99 years and shall be sentenced to a
definite term within the following presumptive ranges, subject to adjustment as provided
in AS 12.55.155-12.55.175:

(A) if the offense is a first felony conviction, the offense does not involve
circumstances described in (B) of this paragraph, and the victim was

(1) less than 13 years of age, 25 to 35 years;

(11) 13 years of age or older, 20 to 30 years;

(B) if the offense is a first felony conviction and the defendant possessed a
firearm, used a dangerous instrument, or caused serious physical injury during the
commission of the offense, 25 to 35 years;

(C) if the offense is a second felony conviction and does not involve
circumstances described in (D) of this paragraph, 30 to 40 years;

(D) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 35 to 45 years;

(E) if the offense is a third felony conviction and the defendant is not subject to
sentencing under (F) of this paragraph or (1) of this section, 40 to 60 years;



(F) if the offense is a third felony conviction, the defendant is not subject to
sentencing under (1) of this section, and the defendant has two prior convictions for
sexual felonies, 99 years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in the first degree,
sexual abuse of a minor in the first degree, or promoting prostitution in the first degree
under AS 11.66.110(a)(2) may be sentenced to a definite term of imprisonment of not
more than 99 years and shall be sentenced to a definite term within the following
presumptive ranges, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense 1s a first felony conviction, the offense does not involve
circumstances described in (B) of this paragraph, and the victim was

(1) under 13 years of age, 20 to 30 years;

(i1) 13 years of age or older, 15 to 30 years;

(B) if the offense is a first felony conviction and the defendant possessed a
firearm, used a dangerous instrument, or caused serious physical injury during the
commission of the offense, 25 to 35 years;

(C) if the offense is a second felony conviction and does not involve
circumstances described in (D) of this paragraph, 25 to 35 years;

(D) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 30 to 40 years;

(E) if the offense is a third felony conviction, the offense does not involve
circumstances described in (F) of this paragraph, and the defendant is not subject to
sentencing under (1) of this section, 35 to 50 years;

(F) if the offense is a third felony conviction, the defendant is not subject to
sentencing under (1) of this section, and the defendant has two prior convictions for
sexual felonies, 99 years;

(3) sexual assault in the second degree, sexual abuse of a minor in the second
degree, unlawful exploitation of a minor, or distribution of child pornography may be
sentenced to a definite term of imprisonment of not more than 99 years and shall be
sentenced to a definite term within the following presumptive ranges, subject to
adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, five to 15 years;

(B) if the offense is a second felony conviction and does not involve
circumstances described in (C) of this paragraph, 10 to 25 years;

(C) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 15 to 30 years;

(D) if the offense is a third felony conviction and does not involve circumstances
described in (E) of this paragraph, 20 to 35 years;

(E) if the offense is a third felony conviction and the defendant has two prior
convictions for sexual felonies, 99 years;

(4) sexual assault in the third degree, incest, indecent exposure in the first degree,
possession of child pornography, or attempt, conspiracy, or solicitation to commit sexual
assault in the second degree, sexual abuse of a minor in the second degree, unlawful
exploitation of a minor, or distribution of child pornography, may be sentenced to a
definite term of imprisonment of not more than 99 years and shall be sentenced to a
definite term within the following presumptive ranges, subject to adjustment as provided
in AS 12.55.155 - 12.55.175:



(A) if the offense is a first felony conviction, two to 12 years;

(B) if the offense is a second felony conviction and does not involve
circumstances described in (C) of this paragraph, eight to 15 years;

(C) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 12 to 20 years;

(D) if the offense is a third felony conviction and does not involve circumstances
described in (E) of this paragraph, 15 to 25 years;

(E) if the offense is a third felony conviction and the defendant has two prior
convictions for sexual felonies, 99 years.

(J) A defendant sentenced to a (1) mandatory term of imprisonment of 99 years
under (a) of this section may apply once for a modification or reduction of sentence under
the Alaska Rules of Criminal Procedure after serving one-half of the mandatory term
without consideration of good time earned under AS 33.20.010, or (2) definite term of
imprisonment under (1) of this section may apply once for a modification or reduction of
sentence under the Alaska Rules of Criminal Procedure after serving one-half of the
definite term. A defendant may not file and a court may not entertain more than one
motion for modification or reduction of a sentence subject to this subsection, regardless
of whether or not the court granted or denied a previous motion.

(k) [Repealed, Sec. 32 ch 2 SLA 2005].

(I) Notwithstanding any other provision of law, a defendant convicted of an
unclassified or class A felony offense, and not subject to a mandatory 99-year sentence
under (a) of this section, shall be sentenced to a definite term of imprisonment of 99 years
when the defendant has been previously convicted of two or more most serious felonies.
If a defendant is sentenced to a definite term under this subsection,

(1) imprisonment for the prescribed definite term may not be suspended under AS
12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed definite term may not be reduced, except as
provided in (j) of this section.

(m) Notwithstanding (a)(4) and (f) of this section, if a court finds that imposition
of a mandatory term of imprisonment of 99 years on a defendant subject to sentencing
under (a)(4) of this section would be manifestly unjust, the court may sentence the
defendant to a definite term of imprisonment otherwise permissible under (a) of this
section.

(n) In imposing a sentence within a presumptive range under (c), (d), (e), or (i) of
this section, the total term, made up of the active term of imprisonment plus any
suspended term of imprisonment, must fall within the presumptive range, and the active
term of imprisonment may not fall below the lower end of the presumptive range.

(0) Other than for convictions subject to a mandatory 99-year sentence, the court
shall impose, in addition to an active term of imprisonment imposed under (i) of this
section, a minimum period of (1) suspended imprisonment of five years and a minimum
period of probation supervision of 15 years for conviction of an unclassified felony, (2)
suspended imprisonment of three years and a minimum period of probation supervision
of 10 years for conviction of a class A or class B felony, or (3) suspended imprisonment
of two years and a minimum period of probation supervision of five years for conviction
of a class C felony. The period of probation is in addition to any sentence received under



(1) of this section and may not be suspended or reduced. Upon a defendant's release from
confinement in a correctional facility, the defendant is subject to this probation
requirement and shall submit and comply with the terms and requirements of the
probation.



Sec. 12.55.145. Prior convictions.

(a) For purposes of considering prior convictions in imposing sentence under

(1) AS 12.55.125(c), (d), or (e),

(A) a prior conviction may not be considered if a period of 10 or more years has
elapsed between the date of the defendant’s unconditional discharge on the immediately
preceding offense and commission of the present offense unless the prior conviction was
for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction of an offense having elements
similar to those of a felony defined as such under Alaska law at the time the offense was
committed is considered a prior felony conviction;

(C) two or more convictions arising out of a single, continuous criminal episode
during which there was no substantial change in the nature of the criminal objective are
considered a single conviction unless the defendant was sentenced to consecutive
sentences for the crimes; offenses committed while attempting to escape or avoid
detection or apprehension after the commission of another offense are not part of the
same criminal episode or objective;

(2) AS 12.55.125(1),

(A) a conviction in this or another jurisdiction of an offense having elements
similar to those of a most serious felony is considered a prior most serious felony
conviction;

(B) commission of and conviction for offenses relied on as prior most serious
felony offenses must occur in the following order: conviction for the first offense must
occur before commission of the second offense, and conviction for the second offense
must occur before commission of the offense for which the defendant is being sentenced;

(3) AS 12.55.135(g),

(A) a prior conviction may not be considered if a period of five or more years has
clapsed between the date of the defendant's unconditional discharge on the immediately
preceding offense and commission of the present offense unless the prior conviction was
for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction of an offense having elements
similar to those of a crime against a person or a crime involving domestic violence is
considered a prior conviction;

(C) two or more convictions arising out of a single, continuous criminal episode
during which there was no substantial change in the nature of the criminal objective are
considered a single conviction unless the defendant was sentenced to consecutive
sentences for the crimes; offenses committed while attempting to escape or avoid
detection or apprehension after the commission of another offense are not part of the
same criminal episode or objective;

(4) AS 12.55.125(1),

(A) a conviction in this or another jurisdiction of an offense having elements
similar to those of a sexual felony is a prior conviction for a sexual felony:

(B) a felony conviction in another jurisdiction making it a crime to commit any
lewd and lascivious act upon a child under the age of 16 years, with the intent of
arousing, appealing to, or gratifying the sexual desires of the defendant or the victim is a
prior conviction for a sexual felony;



(C) two or more convictions arising out of a single, continuous criminal episode
during which there was no substantial change in the nature of the criminal objective are
considered a single conviction unless the defendant was sentenced to consecutive
sentences for the crimes; offenses committed while attempting to escape or avoid
detection or apprehension after the commission of another offense are not part of the
same criminal episode or objective.

(b) When sentence is imposed under this chapter, prior convictions not expressly
admitted by the defendant must be proved by authenticated copies of court records served
on the defendant or the defendant's counsel at least 20 days before the date set for
imposition of sentence,

(c) The defendant shall file with the court and serve on the prosecuting attorney
notice of denial, consisting of a concise statement of the grounds relied upon and that
may be supported by affidavit or other documentary evidence, no later than 10 days
before the date set for the imposition of sentence if the defendant

(1) denies

(A) the authenticity of a prior judgment of conviction;

(B) that the defendant is the person named in the judgment;

(C) that the elements of a prior offense committed in this or another jurisdiction
are similar to those of a

(1) felony defined as such under Alaska law;

(1) most serious felony, defined as such under Alaska law;

(i1i) crime against a person or a crime involving domestic violence;

(D) that a prior conviction occurred within the period specified in (a)(1)(A) or
(3)(A) of this section; or

(E) that a previous conviction occurred in the order required under (a)(2)(B) of
this section; or

(2) alleges that two or more purportedly separate prior convictions should be
considered a single conviction under (a)(1)(C) or (3)(C) of this section.

(d) Matters alleged in a notice of denial shall be heard by the court sitting without
a jury. If the defendant introduces substantial evidence that the defendant is not the
person named in a prior judgment of conviction, that the judgment is not authentic, that
the conviction did not occur within the period specified in (a)(1)(A) or (3)(A) of this
section, that a conviction should not be considered a prior felony conviction under
(a)(1)(B) of this section, a prior most serious felony conviction under (a)(2)(A) of this
section, or a prior crime against a person or a crime involving domestic violence
conviction under (a)(3)(B) of this section, or that a previous conviction did not occur in
the order required under (a)(2)(B) of this section, then the burden is on the state to prove
the contrary beyond a reasonable doubt. The burden of proof that two or more
convictions should be considered a single conviction under (a)(1)(C) or (3)(C) of this
section is on the defendant by clear and convincing evidence.

(¢) The authenticated judgments of courts of record of the United States, the
District of Columbia, or of any state, territory, or political subdivision of the United
States are prima facie evidence of conviction.

(f) Under this section, a prior conviction has occurred when a defendant has
entered a plea of guilty, guilty but mentally ill, or nolo contendere, or when a verdict of
guilty or guilty but mentally ill has been returned by a jury or by the court.



(g) In this section,
(1) "crime against a person" has the meaning given in AS 12.55.135;
(2) "crime involving domestic violence" has the meaning given in AS 18.66.990.



Sec. 12.55.155. Factors in aggravation and mitigation.

(a) Except as provided in (e) of this section, if a defendant is convicted of an
offense and is subject to sentencing under AS 12.55.125(c), (d), (e), or (i) and

(1) the low end of the presumptive range is four years or less, the court may
impose any sentence below the presumptive range for factors in mitigation or may
increase the active term of imprisonment up to the maximum term of imprisonment for
factors in aggravation,

(2) the low end of the presumptive range is more than four years, the court may
impose a sentence below the presumptive range as long as the active term of
imprisonment is not less than 50 percent of the low end of the presumptive range for
factors in mitigation or may increase the active term of imprisonment up to the maximum
term of imprisonment for factors in aggravation.

(b) Sentences under this section that are outside of the presumptive ranges set out
in AS 12.55.125 shall be based on the totality of the aggravating and mitigating factors
set out in (c¢) and (d) of this section.

(¢) The following factors shall be considered by the sentencing court if proven in
accordance with this section, and may allow imposition of a sentence above the
presumptive range set out in AS 12.55.125;

(1) a person, other than an accomplice, sustained physical injury as a direct result
of the defendant's conduct;

(2) the defendant's conduct during the commission of the offense manifested
deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or more persons who
participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance of the offense;

(5) the defendant knew or reasonably should have known that the victim of the
offense was particularly vulnerable or incapable of resistance due to advanced age,
disability, ill health, or extreme youth or was for any other reason substantially incapable
of exercising normal physical or mental powers of resistance;

(6) the defendant's conduct created a risk of imminent physical injury to three or
more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking a presumptive
range under this chapter was of a more serious class of offense than the present offense;

(8) the defendant's prior criminal history includes conduct involving aggravated
or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than one victim;

(10) the conduct constituting the offense was among the most serious conduct
included in the definition of the offense;

(11) the defendant committed the offense under an agreement that the defendant
either pay or be paid for the commission of the offense, and the pecuniary incentive was
beyond that inherent in the offense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040 for another
felony charge or conviction or for a misdemeanor charge or conviction having assault as
a necessary element;

(13) the defendant knowingly directed the conduct constituting the offense at an
active officer of the court or at an active or former judicial officer, prosecuting attorney,



law enforcement officer, correctional employee, fire fighter, emergency medical
technician, paramedic, ambulance attendant, or other emergency responder during or
because of the exercise of official duties;

(14) the defendant was a member of an organized group of five or more persons,
and the offense was committed to further the criminal objectives of the group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant's criminal conduct was designed to obtain substantial
pecuniary gain and the risk of prosecution and punishment for the conduct is slight;

(17) the offense was one of a continuing series of criminal offenses committed in
furtherance of illegal business activities from which the defendant derives a major portion
of the defendant's income;

(18) the offense was a felony

(A) specified in AS 11.41 and was committed against a spouse, a former spouse,
or a member of the social unit made up of those living together in the same dwelling as
the defendant;

(B) specified in AS 11.41.410 - 11.41.458 and the defendant has engaged in the
same or other conduct prohibited by a provision of AS 11.41.410 - 11.41.460 involving
the same or another victim; or

(C) specified in AS 11.41 that is a crime involving domestic violence and was
committed in the physical presence or hearing of a child under 16 years of age who was,
at the time of the offense, living within the residence of the victim, the residence of the
perpetrator, or the residence where the crime involving domestic violence occurred;

(19) the defendant's prior criminal history includes an adjudication as a delinquent
for conduct that would have been a felony if committed by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or probation for
another felony charge or conviction that would be considered a prior felony conviction
under AS 12.55.145(a)(1)}B);

(21) the defendant has a criminal history of repeated instances of conduct
violative of criminal laws, whether punishable as felonies or misdemeanors, similar in
nature to the offense for which the defendant is being sentenced under this section;

(22) the defendant knowingly directed the conduct constituting the offense at a
victim because of that person's race, sex, color, creed, physical or mental disability,
ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71 and

(A) the offense involved the delivery of a controlled substance under
circumstances manifesting an intent to distribute the substance as part of a commercial
enterprise; or

(B) at the time of the conduct resulting in the conviction, the defendant was caring
for or assisting in the care of a child under 10 years of age;

(24) the defendant is convicted of an offense specified in AS 11.71 and the
offense involved the transportation of controlled substances into the state;

(25) the defendant is convicted of an offense specified in AS 11.71 and the
offense involved large quantities of a controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71 and the
offense involved the distribution of a controlled substance that had been adulterated with
a toxic substance;



(27) the defendant, being 18 years of age or older,

(A) 1s legally accountable under AS 11.16.110(2) for the conduct of a person who,
at the time the offense was committed, was under 18 years of age and at least three years
younger than the defendant; or

(B) 1s aided or abetted in planning or committing the offense by a person who, at
the time the offense was committed, was under 18 years of age and at least three years
younger than the defendant;

(28) the victim of the offense is a person who provided testimony or evidence
related to a prior offense committed by the defendant;

(29) the defendant committed the offense for the benefit of, at the direction of, or
in association with a criminal street gang;

(30) the defendant is convicted of an offense specified in AS 11.41.410 -
11.41.455, and the defendant knowingly supplied alcohol or a controlled substance to the
victim in furtherance of the offense with the intent to make the victim incapacitated; in
this paragraph, "incapacitated" has the meaning given in AS 11.41.470;

(31) the defendant's prior criminal history includes convictions for five or more
crimes in this or another jurisdiction that are class A misdemeanors under the law of this
state, or having elements similar to a class A misdemeanor; two or more convictions
arising out of a single continuous episode are considered a single conviction; however, an
offense is not a part of a continuous episode if committed while attempting to escape or
resist arrest or if it is an assault upon a uniformed or otherwise clearly identified peace
officer; notice and denial of convictions are governed by AS 12.55.145(b), (¢), and (d);

(32) the offense is a violation of AS 11.41 or AS 11.46.400 and the offense
occurred on school grounds, on a school bus, at a school-sponsored event, or in the
administrative offices of a school district if students are educated at that office; in this
paragraph,

(A) "school bus" has the meaning given in AS 11.71.900;

(B) "school district" has the meaning given in AS 47.07.063;

(C) "school grounds" has the meaning given in AS 11.71.900;

(33) the offense was a felony specified in AS 11.41.410 - 11.41.455, the
defendant had been previously diagnosed as having or having tested positive for HIV or
AIDS, and the offense either (A) involved penetration, or (B) exposed the victim to a risk
or a fear that the offense could result in the transmission of HIV or AIDS; in this
paragraph, "HIV" and "AIDS" have the meanings given in AS 18.15.310;

(34) the defendant committed the offense on, or to affect persons or property on,
the premises of a recognized shelter or facility providing services to victims of domestic
violence or sexual assault.

(d) The following factors shall be considered by the sentencing court if proven in
accordance with this section, and may allow imposition of a sentence below the
presumptive range set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and the defendant
manifested extreme caution or sincere concern for the safety or well-being of the victim;
(2) the defendant, although an accomplice, played only a minor role in the

commission of the offense;



(3) the defendant committed the offense under some degree of duress, coercion,
threat, or compulsion insufficient to constitute a complete defense, but that significantly
affected the defendant's conduct;

(4) the conduct of a youthful defendant was substantially influenced by another
person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of physical or
mental infirmities resulting from the defendant's age;

(6) in a conviction for assault under AS 11.41.200 - 11.41.220, the defendant
acted with serious provocation from the victim;

(7) except in the case of a crime defined by AS 11.41.410 - 11.41.470, the victim
provoked the crime to a significant degree;

(8) before the defendant knew that the criminal conduct had been discovered, the
defendant fully compensated or made a good faith effort to fully compensate the victim
of the defendant's criminal conduct for any damage or injury sustained;

(9) the conduct constituting the offense was among the least serious conduct
included in the definition of the offense;

(10) the defendant was motivated to commit the offense solely by an
overwhelming compulsion to provide for emergency necessities for the defendant's
immediate family;

(11) after commission of the offense for which the defendant is being sentenced,
the defendant assisted authorities to detect, apprehend, or prosecute other persons who
committed an offense;

(12) the facts surrounding the commission of the offense and any previous
offenses by the defendant establish that the harm caused by the defendant's conduct is
consistently minor and inconsistent with the imposition of a substantial period of
imprisonment;

(13) the defendant is convicted of an offense specified in AS 11.71 and the
offense involved small quantities of a controlled substance;

(14) the defendant is convicted of an offense specified in AS 11.71 and the
offense involved the distribution of a controlled substance, other than a schedule 1A
controlled substance, to a personal acquaintance who is 19 years of age or older for no
profit;

(15) the defendant is convicted of an offense specified in AS 11.71 and the
offense involved the possession of a small amount of a controlled substance for personal
use in the defendant's home;

(16) in a conviction for assault or attempted assault or for homicide or attempted
homicide, the defendant acted in response to domestic violence perpetrated by the victim
against the defendant and the domestic violence consisted of aggravated or repeated
instances of assaultive behavior;

(17) except in the case of an offense defined by AS 11.41 or AS 11.46.400, the
defendant has been convicted of a class B or C felony, and, at the time of sentencing, has
successfully completed a court-ordered treatment program as defined in AS 28.35.028
that was begun after the offense was committed;

(18) except in the case of an offense defined under AS 11.41 or AS 11.46.400 or a
defendant who has previously been convicted of a felony, the defendant committed the
offense while suffering from a mental disease or defect as defined in AS 12.47.130 that



was insufficient to constitute a complete defense but that significantly affected the
defendant's conduct.

(e) If a factor in aggravation is a necessary element of the present offense, or
requires the imposition of a sentence within the presumptive range under AS
12.55.125(c)(2), that factor may not be used to impose a sentence above the high end of
the presumptive range. If a factor in mitigation is raised at trial as a defense reducing the
offense charged to a lesser included offense, that factor may not be used to impose a
sentence below the low end of the presumptive range.

(f) If the state seeks to establish a factor in aggravation at sentencing

(1) under (c)(7), (8), (12), (15), (19), (20), (21), or (31) of this section, or if the
defendant seeks to establish a factor in mitigation at sentencing, written notice must be
served on the opposing party and filed with the court not later than 10 days before the
date set for imposition of sentence; the factors in aggravation listed in this paragraph and
factors in mitigation must be established by clear and convincing evidence before the
court sitting without a jury; all findings must be set out with specificity;

(2) other than one listed in (1) of this subsection, the factor shall be presented to a
trial jury under procedures set by the court, unless the defendant waives trail by jury,
stipulates to the existence of the factor, or consents to have the factor proven under
procedures set out in (1) of this subsection; a factor in aggravation presented to a jury is
established if proved beyond a reasonable doubt; written notice of the intent to establish a
factor in aggravation must be served on the defendant and filed with the court

(A) 20 days before trial, or at another time specified by the court;

(B) within 48 hours, or at a time specified by the court, if the court instructs the
jury about the option to return a verdict for a lesser included offense; or

(C) five days before entering a plea that results in a finding of guilt, or at another
time specified by the court.

(g) Voluntary alcohol or other drug intoxication or chronic alcoholism or other
drug addiction may not be considered an aggravating or mitigating factor.

(h) In this section, "serious provocation" has the meaning given in AS
11.41.115(f).



Sec. 12.55.185. Definitions.
In this chapter, unless the context requires otherwise,

(1) "active term of imprisonment" has the meaning given in AS 12.55.127;

(2) "building" has the meaning given in AS 11.81.900;

(3) "crime against a person” has the meaning given in AS 33.30.901;

(4) "criminal street gang" has the meaning given in AS 11.81.900(b);

(5) "dangerous instrument" has the meaning given in AS 11.81.900;

(6) "domestic violence" has the meaning given in AS 18.66.990;

(7) "firearm" has the meaning given in AS 11.81.900;

(8) "first felony conviction" means that the defendant has not been previously
convicted of a felony;

(9) "judicial officer" has the meaning given in AS 11.56.900;

(10) "most serious felony" means

(A) arson in the first degree, promoting prostitution in the first degree under AS
11.66.110(a)(2), or any unclassified or class A felony prescribed under AS 11.41; or

(B) an attempt, or conspiracy to commit, or criminal solicitation under AS
11.31.110 of, an unclassified felony prescribed under AS 11.41;

(11) "paramedic" means a mobile intensive care paramedic licensed under AS
08.64;

(12) "peace officer" has the meaning given in AS 11.81.900;

(13) "pecuniary gain" means the amount of money or value of property at the time
of commission of the offense derived by the defendant from the commission of the
offense, less the amount of money or value of property returned to the victim of the
offense or seized by or surrendered to lawful authority before sentence is imposed;

(14) "second felony conviction" means that the defendant previously has been
convicted of a felony;

(15) "serious physical injury" has the meaning given in AS 11.81.900;

(16) "sexual felony" means sexual assault in the first degree, sexual abuse of a
minor in the first degree, sexual assault in the second degree, sexual abuse of a minor in
the second degree, unlawful exploitation of a minor, distribution of child pornography,
sexual assault in the third degree, incest, indecent exposure in the first degree, possession
of child pornography, and felony attempt, conspiracy, or solicitation to commit those
crimes;

(17) "third felony conviction" means that the defendant has been at least twice
previously convicted of a felony;

(18) "unconditional discharge" means that a defendant is released from all
disability arising under a sentence, including probation and parole;

(19) "victim" means

(A) a person against whom an offense has been perpetrated,;

(B) one of the following, not the perpetrator, if the person specified in (A) of this
paragraph is a minor, incompetent, or incapacitated:

(1) an individual living in a spousal relationship with the person specified in (A) of
this paragraph; or

(i1) a parent, adult child, guardian, or custodian of the person;

(C) one of the following, not the perpetrator, if the person specified in (A) of this
paragraph is dead:




(1) a person living in a spousal relationship with the deceased before the deceased
died;

(11) an adult child, parent, brother, sister, grandparent, or grandchild of the
deceased; or

(i11) any other interested person, as may be designated by a person having
authority in law to do so.




Sec. 22.07.020. Jurisdiction.

(a) The court of appeals has appellate jurisdiction in actions and proceedings
commenced in the superior court involving

(1) criminal prosecution;

(2) post-conviction relief;

(3) matters under AS 47.12, including waiver of jurisdiction over a minor under
AS 47.12.100;

(4) extradition;

(5) habeas corpus;

(6) probation and parole; and

(7) bail.

(b) Except as limited in AS 12.55.120, the court of appeals has jurisdiction to hear
appeals of unsuspended sentences of imprisonment exceeding two years for a felony
offense or 120 days for a misdemeanor offense imposed by the superior court on the
grounds that the sentence is excessive, or a sentence of any length on the grounds that it
is too lenient. The court of appeals, in the exercise of this jurisdiction, may modify the
sentence as provided by law and the state constitution.

(¢) The court of appeals has jurisdiction to review (1) a final decision of the
district court in an action or proceeding involving criminal prosecution, post-conviction
relief, extradition, probation and parole, habeas corpus, or bail; and (2) the final decision
of the district court on a sentence imposed by it if the sentence exceeds 120 days of
unsuspended incarceration for a misdemeanor offense. In this subsection, "final decision"
means a decision or order, other than dismissal by consent of all parties, that closes a
matter in the district court.

(d) An appeal to the court of appeals is a matter of right in all actions and
proceedings within its jurisdiction except that

(1) the right of appeal to the court of appeals is waived if an appellant chooses to
appeal the final decision of the district court to the superior court; and

(2) the state's right of appeal in criminal cases is limited by the prohibitions
against double jeopardy contained in the United States Constitution and the Alaska
Constitution.

(€) The court of appeals may in its discretion (1) review a final decision of the
superior court on an appeal from a district court in an action or proceeding involving
criminal prosecution, post-conviction relief, extradition, probation and parole, habeas
corpus or bail; (2) review the final decision of the superior court on appeal of a sentence
imposed by the district court. In this subsection, "final decision" means a decision or
order, other than a dismissal by consent of all parties, that closes a matter in the superior
court.

(f) The court of appeals may issue injunctions, writs, and all other process
necessary for the complete exercise of its jurisdiction.

(8) A final decision of the court of appeals is binding on the superior court and on
the district court unless superseded by a decision of the supreme court.



Sec. 47.12.030. Provisions inapplicable.
(a) When a minor who was at least 16 years of age at the time of the offense is

charged by complaint, information, or indictment with an offense specified in this
subsection, this chapter and the Alaska Delinquency Rules do not apply to the offense for
which the minor is charged or to any additional offenses joinable to it under the
applicable rules of court governing criminal procedure. The minor shall be charged, held,
released on bail, prosecuted, sentenced, and incarcerated in the same manner as an adult.
If the minor is convicted of an offense other than an offense specified in this subsection,
the minor may attempt to prove, by a preponderance of the evidence, that the minor is
amenable to treatment under this chapter. If the court finds that the minor is amenable to
treatment under this chapter, the minor shall be treated as though the charges had been
heard under this chapter, and the court shall order disposition of the charges of which the
minor is convicted under AS 47.12.120(b). The provisions of this subsection apply when
the minor is charged by complaint, information, or indictment with an offense

(1) that is an unclassified felony or a class A felony and the felony is a crime
against a person;

(2) of arson in the first degree;

(3) that is a class B felony and the felony is a crime against a person in which the
minor is alleged to have used a deadly weapon in the commission of the offense and the
minor was previously adjudicated as a delinquent or convicted as an adult, in this or
another jurisdiction, as a result of an offense that involved use of a deadly weapon in the
commission of a crime against a person or an offense in another jurisdiction having
elements substantially identical to those of a crime against a person, and the previous
offense was punishable as a felony; in this paragraph, "deadly weapon” has the meaning
given in AS 11.81.900(b); or

(4) that is misconduct involving weapons in the first degree under

(A) AS 11.61.190(a)(1); or

(B) AS 11.61.190(a)}(2) when the firearm was discharged under circumstances
manifesting substantial and unjustifiable risk of physical injury to a person.

(b) When a minor is accused of violating a statute specified in this subsection,
other than a statute the violation of which is a felony, this chapter and the Alaska
Delinquency Rules do not apply and the minor accused of the offense shall be charged,
prosecuted, and sentenced in the district court in the same manner as an adult; if a minor
1s charged, prosecuted, and sentenced for an offense under this subsection, the minor's
parent, guardian, or legal custodian shall be present at all proceedings; the provisions of
this subsection apply when a minor is accused of violating

(1) a traffic statute or regulation, or a traffic ordinance or regulation of a
municipality;

(2) AS 11.76.105, relating to the possession of tobacco by a person under 19 years
of age;

(3) a fish and game statute or regulation under AS 16;

(4) a parks and recreational facilities statute or regulation under AS 41.21;

(5) AS 04.16.050, relating to possession, control, or consumption of alcohol,
except for conduct constituting habitual minor consuming or in possession or control
under AS 04.16.050(d); and



(6) a municipal curfew ordinance, whether adopted under AS 29.35.085 or
otherwise, unless the municipality provides for enforcement of its ordinance under AS
29.25.070(b) by the municipality; in place of any fine imposed for the violation of a
municipal curfew ordinance, the court shall allow a defendant the option of performing
community work; the value of the community work, which may not be lower than the
amount of the fine, shall be determined under AS 12.55.055(c); in this paragraph,
"community work" includes the work described in AS 12.55.055(b) or work that, on the
recommendation of the municipal or borough assembly, city council, or traditional
village council of the defendant's place of residence, would benefit persons within the
municipality or village who are elderly or disabled.

(¢) The provisions of AS 47.12.010 - 47.12.260 and the Alaska Delinquency
Rules do not apply to driver's license proceedings under AS 28.15.185; the court shall
impose a driver's license revocation under AS 28.15.185 in the same manner as adult
driver's license revocations, except that a parent or legal guardian shall be present at all
proceedings.



Sec. 47.12.100. Waiver of jurisdiction.

(a) If the court finds at a hearing on a petition that there is probable cause for
believing that a minor is delinquent and finds that the minor is not amenable to treatment
under this chapter, it shall order the case closed. After a case is closed under this
subsection, the minor may be prosecuted as an adult.

(b) A minor is unamenable to treatment under this chapter if the minor probably
cannot be rehabilitated by treatment under this chapter before reaching 20 years of age. In
determining whether a minor is unamenable to treatment, the court may consider the
seriousness of the offense the minor is alleged to have committed, the minor’'s history of
delinquency, the probable cause of the minor's delinquent behavior, and the facilities
available to the department for treating the minor.

(¢) For purposes of making a determination under this section,

(1) the standard of proof is by a preponderance of the evidence; and

(2) the burden of proof that a minor is not amenable to treatment under this
chapter is on the state; however, if the petition filed under AS 47.12.040 seeking to have
the court declare a minor a delinquent is based on the minor's alleged commission of an
offense that is an unclassified felony or class A felony and that is a crime against a
person, the minor

(A) 1s rebuttably presumed not to be amenable to treatment under this chapter;
and

(B) has the burden of proof of showing that the minor is amenable to treatment
under this chapter,



