








Analysis 

Based on my review of past and current Solicitor's Opinions, the 1875 Act, the legislative 
history, and relevant court decisions, I conclude that the Tompkins M-Opinion correctly analyzes 
and interprets the 1875 Act. I reach this conclusion for several reasons. 

First, contrary to the view taken by the Jorjani M-Opinion, common law principles of easements 
do not support a broad interpretation of the 1875 Act as offering railroads an exclusive easement 
for any use not interfering with railroad operations. While the Tompkins M-Opinion referred to 
1875 Act grants as easements having some exclusive rights to use, it still concluded that the 
nature of the easement is constrained by the purpose for which the easement was offered - a 
"railroad purpose."22 In contrast, the Jorjani M-Opinion interpreted 1875 Act grants as exclusive 
easements in gross, allowing the easement holder to use the easement for any purpose not 
interfering with railroad operations or placing an unreasonable burden on the servient estate. 23

On this point, the Jorjani M-Opinion suggested that the Supreme Court's decision in Brandt

warranted a review of the Tompkins M-Opinion, but then ignored the Court's findings regarding 
the nature of the easement offered through the 187 5 Act, namely that what the Act offered "was 
a simple easement. "24 The Jorjani M-Opinion represented an overly expansive and unsupported 
interpretation of easements, especially when considered against the context in which Congress 
enacted the 1875 Act. Even if the easement is exclusive, it cannot be understood to offer 
anything more than a right of use for railroad purposes, which is precisely what is reflected in the 
Tompkins M-Opinion. 

Second, an interpretation of the 1875 Act, even if liberally construed as it applies to the purposes 
of a railroad right-of-way, is still "subject to the general rule of construction that any ambiguity 
in a grant is to be resolved favorably to a sovereign grantor - 'nothing passes but what is 
conveyed in clear and explicit language. "'25 Contrary to the position expressed in the Jorjani M
Opinion, the 1875 Act does not provide a railroad company in "clear and explicit language" a 
right to authorize any use that does not interfere with railroad operations, nor does it support a 
broad interpretation of purpose that includes "westward expansion" and "economic 
development. "26 And while the text does not clearly limit the scope to railroad purposes, Section 
1 of the 1875 Act only offered a 200-foot right-of-way with a right to materials for construction 
of the railroad. 27 Thus, any ambiguity in the text should favor the Government. 

22 Tompkins M-Opinion at 9. The Tenth Circuit's recent decision in L.K.L. Assocs., Inc. supports this conclusion. 
See L.K.L. Assocs., Inc., 17 F.4th at 1297-99 (finding that although an 1875 Act right-of-way is an exclusive 
easement, it nevertheless may only be used for a railroad purpose). To be clear, the incidental use doctrine is 
applicable to 1875 Act easements, which allows a railroad to authorize uses of a right-of-way that offer "a variety of 
uses incidental to railroad operations." Barahona, 881 F .3d at 1134. Notably, however, "the incidental use doctrine 
does not automatically consider any purpose employed by a railroad to be a railroad purpose." L.K.L. Assocs., Inc., 

17 F.4th at 1299. In L.K.L. Assocs., Inc., for example, the court specifically rejected an interpretation that any 
activity generating revenue for the railroad through a third-party lease of a right-of-way could constitute a railroad 
purpose. Id at 1300 ("That interpretation would tum the railroad purpose requirement into something else 
entirely."). 
23 Jorjani M-Opinion at 14. 
24 Brandt, 572 U.S. at 110. 
25 Great Northern, 315 U.S. at 272 (quoting Caldwellv. United States, 250 U.S. 14, 20-21 (1919)). 
26 CBD, 2019 WL 2635587 at 16-17. 
27 43 u.s.c. § 934. 
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