
HB 136
AN ACT RELATING TO 

THE USE OF THE 
ALASKA RAILROAD 

EASEMENT

“Government has no 
other end, but the 

preservation of 
property.”

John Locke



Purpose of HB 136

• HB 136 affirms Alaska’s right to 
set management policies                 

for the Alaska Railroad Easement



How did we get here?

1875

The General Railroad Right of 
Way Act of 1875: Specifies that 
railroad rights-of-way are mere 
easements and confer no fee 

simple interest.

1914

The 1914 Railroad Act: 
Authorized the federal 

government to build and 
operate the Alaska Railroad 

and created a blanket right-of-
way across all federal lands for 

“railroads, telegraph and 
telephone lines.”

1942

The Great Northern Railway 
Case (1942): The U.S. Supreme 
Court ruled that a right-of-way 

under the 1875 Act is an 
easement and not a fee 

interest in land.

1982

The Alaska Railroad Transfer Act 
of 1982: Transferred ownership 
of the Alaska Railroad from the 

federal government to the 
State of Alaska.



How did we get here – cont’d

1982

ALASKA RAILROAD IBLA CASE: Basing 
its decision on the 1942 Great 

Northern Railroad Case, the Interior 
Board of land appeals held that the 

1914 Alaska Railroad Act Right of 
Way reservations were mere 

easements, the same property 
interest granted under the General 
Railroad Right of Way Act of 1875

2014

THE BRANDT TRUST CASE: The U.S. 
Supreme Court in Brandt Trust 
reaffirmed that the 1875 act 

conferred a mere easement, with no 
reversionary interest held for the U.S. 

Government and that it could be 
lost if abandoned

2018

THE REEVES V. GODSPEED CASE The 
Alaska Supreme Court ruled that an 
easement over another landowner's 
property does not confer the right to 

exclude the underlying property 
owner from accessing or using the 

property burdened by the 
easement.

2020-2023

ALASKA RAILROAD CORPORATION V.  
FLYING CROWN HOMEOWNERS' 

ASSOCIATION



USRA 
REPORT
CLEARS UP 
AMBIGUITY
OF ARTA

Presenter Notes
Presentation Notes
"DIRECTION TO THE APPRAISER, JACKSON CROSS,  FROM THE UNITED STATES RAILWAY ASSOCIATION: The Railroad lacks clear title to much of the right of way so it would no longer be entitled to income from such property. “  page 34

"There is no definitive inventory available of exactly what constitutes the property of the Alaska Railroad.   Most notable is the definition of exactly what rights will ultimately be conveyed to the State of Alaska  There are many instances where the State will receive less than fee title to portions of the Alaska Railroad's real estate...particularly to it's right of way. “ page 35

"More than half of the Alaska Railroad's ROW passes through lands which were patented to private parties“  page 36

"ARTA provides the state will only receive an exclusive use easement to certain portions of the ROW" also on page 36

"clear title existed for very little of the ROW, Jackson Cross was also instructed not to consider "corridor value " for the Alaska Railroad's ROW“  page 37

“USRA can find no basis for assuming that a prudent investor would pay for a speculative possibility that significant portions of Native claim parcel would be conveyed in the future.  Therefore, we consider it inappropriate for our fair market determination to include any amount ascribe to these parcels.”  page 41 

We will forward the entire document upon request.



Clear Intent 
of ARTA

Presenter Notes
Presentation Notes
In 2018, Congressman Don Young, who was present during debate and passage of the Alaska Railroad Transfer Act in 1982, had this to say in support of HJR 38: 

“You only have to read the plain language of ARTA to know that the transfer of "rail properties of the Alaska Railroad" over privately owned land only included the "Federal interest" in those lands. If the federal government did not own it, it was not included in the transfer. There is no canon of statutory construction, or even commonsense reading, that could argue an unconstitutional taking of private property rights was the intent of Congress.” 
- Congressman Don Young 




What is a Railroad “right-of-way”?
A right of passage through the public 

lands of the United States



What is an “easement”?
A non-possessory right to use property owned 
by another for a specific purpose                     
- Marvin Brandt Revocable Trust v. United States, 572 U.S. 93 (2014)

The Railroad right of way becomes an 
easement when it crosses another person or 
entity's private property i.e., Homestead 
patented lands



These are privately owned lands over which much of the 
Railroad easement crosses. More than 142.34 miles of 
track in Alaska crosses lands that are patented to 
individuals*

These patents cite a reservation to the U.S. government 
of a right of way for rail, telegraph, and telephone lines, 
the standard railroad property interest post-1875

Homestead Land Patents

*USRA Valuation of the Alaska Railroad Sep. 1983 



The Railroad right of 
way was reserved for 
“railroad, telegraph, 
and telephone”

Anchorage Townsite Land Patent



Why does HB 136 matter?
The 9th Circuit’s 2023 ruling in 
Alaska Railroad Corporation v. 
Flying Crown held the ARC 
possesses an ”exclusive use” 
easement in the entire right of 
way, which conflicts with 
significant U.S. Supreme Court 
and Alaska Supreme Court 
rulings on the general nature     
of the property interest that 
railroads possess in their 
easement over private property



What’s the harm? 
The Alaska Railroad does not own the land over which more 
than half of the railroad right of way traverses*
The Alaska Railroad wrongly asserts a fee interest in the 
easement over these private lands
This policy allows the Alaska Railroad discretion to deny 
safe, noninterfering landowner uses of land within the 
easement
The Alaska Railroad restricts access via onerous fees, 
permits, and crossing restrictions to property owners whose 
land is bisected by the railroad easement

*USRA Valuation of the Alaska Railroad Sep. 1983 



This allows the Alaska Railroad, a state public corporation, 
to charge other state and local government entities 
significant fees for crossing or accessing the easement for 
public road and utility purposes

The court did not specify circumstances under which the 
Alaska Railroad can exercise exclusive use of the 
easement, leaving open the harmful interpretation that the 
landowner can be excluded for any or for no reason at all

Further concerns



Examples
 Homestead properties being charged for access to their 

own property, or road access blocked
 Private property owners being charged for utilities buried 

on their property
 Business owners denied the opportunity to use or 

develop their commercial properties
 Municipalities denied access to lands and charged 

large sums of money to maintain road crossings
 Utility companies charged exorbitant fees to access the 

right of way
 Homeowner Associations being sued
 Outdoor recreationists being denied access to public 

property

Presenter Notes
Presentation Notes
Homestead landowners whose property is bisected by the ROW, being forced to pay to access their own land, being charged for utility lines buried on their property or to travel miles around to get from one side of their property to the other.  
Private businesses and landowners who have been forced by the Railroad to fence off their own property along the ROW and who have been made to pay exorbitant user fees to use their own property within the ROW.
Utilities who have had to pay millions to cross the ROW – costs that are ultimately passed on to rate payers.
HOA being sued 
Outdoor recreationists being denied access to public property




EXCLUSIVE USE 
NO RIGHT 

TO 
EXCLUDE 
ANYONE

THE RIGHT 
TO 
EXCLUDE
EVERYONE

 The right to exclude is the essence of ownership, 
conversely, to the extent one does not have exclusion 
rights, one does not have property

 Exclusivity has many meanings and applies to the 
easement holder, not the landowner

 An easement that permits the holder to exclude the 
underlying landowner is no longer an easement but is 
full ownership

For Railroad, Telegraph and Telephone only



It’s Nothing New…
Joint Legislative and Public Efforts

Presenter Notes
Presentation Notes
This letter dated June 2020 encouraged the Governor to join in urging the Alaska Railroad to reform their right of way use policy to allow for fair treatment of underlying property owners and electric, gas and telecom utilities co-located within the railroad easement.  We only acknowledge this letter as another joint effort, as many of you signed in support.  There was no response from the Governor's office on this request, however we did have constructive dialog with the Attorney General's office.  



 
A matter of justice

Under due process, the Government 
cannot give or sell the same parcel 
of property to two different owners.

"Unlawful acts, performed long enough 
and with sufficient vigor, are never enough 

to amend the law."  
- Justice Gorsuch​

-McGirt v. Oklahoma
U.S. Supreme Court July 9, 2020​

Presenter Notes
Presentation Notes
 

The issuance of the homestead federal patent did, with finality, resolve all claims of valid existing rights to the land.  A federal land patent is the seminal documentation of the transfer of "original title" from the sovereign – in other words, it is the origin and basis of a chain of title.  

The two commitments made by the federal government and the Governor of Alaska – 
1. Memorandum of Understanding (pre-existing property rights were not to be altered) 
2.  PROTOCOL – the process to correct errors in transfer if rights were over conveyed and too much was given to the railroad.  PROTOCOL – The Governor of Alaska or the Secretary of the Railroad have the authority to grant the rights back to the landowner.  This has not happened



HB 136 affirms the State’s right to 
manage the Alaska Railroad right of 
way as a non-exclusive easement 
where it crosses Homestead patent 
lands.



QUESTIONS?


	HB 136�AN ACT RELATING TO THE USE OF THE ALASKA RAILROAD EASEMENT�
	Purpose of HB 136
	How did we get here?
	How did we get here – cont’d
	Slide Number 5
	Clear Intent of ARTA
	What is a Railroad “right-of-way”?
	What is an “easement”?
	These are privately owned lands over which much of the Railroad easement crosses. More than 142.34 miles of track in Alaska crosses lands that are patented to individuals*��These patents cite a reservation to the U.S. government of a right of way for rail, telegraph, and telephone lines, the standard railroad property interest post-1875�
	The Railroad right of way was reserved for “railroad, telegraph, and telephone”
	Slide Number 11
	What’s the harm? 
	Slide Number 13
	Examples 
	Slide Number 15
	It’s Nothing New…�Joint Legislative and Public Efforts
	  �  �A matter of justice�
	HB 136 affirms the State’s right to manage the Alaska Railroad right of way as a non-exclusive easement where it crosses Homestead patent lands.
	QUESTIONS? 

