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AML Memo: Local Law Enforcement Discussion Paper

1.	Historical Background and Constitutional Framework.

Law enforcement in Alaska has historically been administered by the federal and state governments. From 1867 to 1959, federal U.S. Marshals were charged with policing the Alaska Territory. The U.S. Marshals were aided by the Territorial Highway Patrol and the Alaska Territorial Police. After Alaska’s statehood in 1959, the state government took over responsibility for law enforcement. Policing functions throughout Alaska transferred from the federal government to the state. The Alaska Legislature formed a statewide police force, the Alaska State Police, which was later renamed the Alaska State Troopers.

	The Framers of Alaska’s Constitution envisioned a strong, centralized state government. Committee minutes from the Alaska Constitution Convention demonstrate the Framers’ intent to maintain a centralized, state-level law enforcement system: 

“In reviewing authority granted to cities, members discussed the need to provide small communities with limited powers to meet basic local needs. Such powers could derive from the assembly, if the unit were located within an organized rural municipality. If the latter were not organized, the power would have to be delegated by the state legislature or by a state agency. For example, it was pointed out that police deputies could be appointed by the state police department. The discussion brought out that sufficient authority would exist within the framework of the larger local units and would be vested in the state legislature to meet the needs of small localities without specific provision in the constitution.”

“The committee continued its discussion of the basic concept of future local government units for Alaska. In further review of the local functions, it was agreed that public health and welfare services would probably be best handled on the same basis as previously covered for police.”

The Framers intended for the state to provide law enforcement services until local governments had built up the resources to contribute. Proceedings of the Alaska Constitutional Convention at 1114:

“The city and the borough would be independent but also would be integrated. If each were a completely independent unit we would have the same problems and abuses as in most of the states who are divided into counties, parishes or townships. The difference between this unit and the county, as usually created, is that the county is usually set up to work from the upper level down and to handle functions that are sometimes handled by the state, such as police, the lower courts, the roads, and recordings, etc. Our purpose in creating this local unit was to build from below and up and give local home rule where these units could take on these duties, and up to the amount that the local people were able to carry.”

2.	Current Legal Framework for Police Powers.

Title 29 does not explicitly grant police powers to Alaska’s municipal governments. “Police powers” refers to the general, inherent authority for any government to enforce its laws. The leading municipal treatise explained, “Generally, ‘police power’ refers to the power of the state and its political subdivisions to impose such restraints upon private rights as are necessary for the general welfare; this government power is essential and difficult to limit, as it includes all matters of public welfare.”[footnoteRef:1] [1:  § 24:2.Nature and meaning, 6A McQuillin Mun. Corp. § 24:2 (3d ed.).] 


All local governments in Alaska have inherent authority to enforce their laws, and specific statutory authority, see AS 29.35.010(7) (“to enforce an ordinance and to prescribe a penalty for violation of an ordinance”). As the State explained in a 1988 Attorney General Opinion, “[t]he ‘police power’ is not susceptible of exact definition; there should, indeed, be no specific definition of it, and in truth, the extent of the power has never been defined with precision.”[footnoteRef:2] Further, the opinion noted that, “the police power is the broadest of governmental powers, since it is governmental power over all matters affecting peace, order, health, morals, convenience, comfort, and safety of citizens and other subjects.”[footnoteRef:3] Thus, there is no doubt that all governments have inherent power to enforce valid laws. [2:   File No. 663-88-0332, 1988 WL 249429, at *2 (Alaska A.G. Feb. 29, 1988)(citing 6 E. McQuillan, The Law of Municipal Corporations, § 24.03 (3rd ed. rev. 1980)). ]  [3:  Id. ] 

 
The related inquiry is whether local governments have the authority to enact certain laws. In Alaska, the Constitution and Title 29 confer this authority, but it is limited with respect to second class boroughs. The AML Local Government Primer provides a useful comparison of the different authorities (“powers”) of the various classes of local governments. Under AS 29.35.210(c) a second class borough may gain additional authorities to exercise powers not specifically enumerated in AS 29.35.210 by local election. For example, if a second class borough wanted to regulate pornography, as in the question posed in the 1988 AG opinion, it would have to put the issue to voters through an election. If approved, the borough would then have the inherent police powers (see 1. above) to enforce that ordinance. 

A separate Attorney General opinion addressed the authority of the City of Valdez to prohibit hunting with firearms on tidelands within the City limits. There, the Attorney General concluded that, “The city has general police powers that extend over city property as well as State and federal property within the city limits, so long as the exercise of these police powers does not conflict with a state or federal statute.”[footnoteRef:4] It reasoned that because AS 29.48.035 authorizes municipalities to regulate certain activities, including “dangerous and disorderly conduct,” and “other powers and functions affecting the general health, safety, wellbeing and welfare of its inhabitants,” it followed that so long as an ordinance is reasonably related to the safety and protection of city residents, an ordinance would not be invalid per se. [4:  1977 WL 22071, at *1 (Alaska A.G. Nov. 9, 1977).] 


For second class boroughs, “adoption of police powers” refers to the acquisition of specific authority to enact local laws not otherwise prohibited but not enumerated in AS 29.35.210. That process is established by AS 29.35.210(c):
 
In addition to powers conferred by (a) of this section, a second class borough may, on a non-areawide basis, exercise a power not otherwise prohibited by law if the exercise of the power has been approved at an election by a majority of voters living in the borough but outside all cities in the borough.

	As a practical matter in Alaska, where state law enforcement has been insufficient, many Alaskan municipalities, including second class cities, have hired police officers all of whom operate under the larger umbrella of “police powers.” The wide range of municipal law enforcement in Alaska also mirrors the Constitutional Founders’ vision that some local governments would take on law enforcement functions as their resources allow. 
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