
 

 

 
 
 
February 21, 2023  by scan and e-mail to Senate.Health.and.Social Services@akleg.gov  

 

The Honorable David Wilson 
Chair, Senate Health and Social Services Committee 
State Capitol 
120 Fourth St., M/S 3100 
Juneau, Alaska  99801-1182 
 
Re: SB 53 
 
Dear Chair Wilson and Members of the Committee: 
 
Up to five years in involuntary civil commitment means a massive curtailment of someone’s civil 
liberties.  SB 53 would not only make it possible for a person found incompetent to stand trial to be held 
for that period, but would also make it quite difficult for the person to be released, even if staff at a 
place like API believes that this should be done.  Striking the balance between protecting the public and 
curtailing someone’s civil liberties is not easy, and there is no precedent one way or the other on 
whether the system SB 53 would set up would be constitutional under the Alaska Constitution, but the 
Committee should not proceed without careful consideration of the issues involved. 
 
Disability Law Center of Alaska is the State-designated Protection and Advocacy organization for Alaska.  
We have litigated over civil commitment procedures for many years, perhaps most notably in the 
Disability Law Center v. State ex parte holds case, and have also represented guilty-but-mentally-ill 
inmates seeking release.  We welcome the opportunity to raise to the Committee our concerns about 
what SB 53 would do.  Our concerns are mostly legal ones, but there are also practical and even moral 
problems that should draw this Committee’s attention. 
 
A practical question is where a person being held in what amounts to protective custody should be held, 
API having limited space for people going through competency restoration in any event.  A moral 
question is whether it is right to hold someone for years with no real mandate for the person to receive 
meaningful treatment. 
 
As the Committee considers those questions, it should be aware that SB 53 enters constitutionally 
questionable territory. 
 



 

 

Federal law does feature a system for long-term commitment of a person found both incompetent to 
stand trial and dangerous, 18 U.S.C. §§ 4241-4247, and the Ninth Circuit has found the long-term 
commitment part of this system to be constitutional, U.S. v. Sahhar, 917 F.2d 1197 (9th Cir. 1990), but 
there are some important differences between this federal system and the system SB 53 would enact. 
 
Start with the standard of review.  Under both the U.S. Constitution and the Alaska Constitution, no 

person may be deprived of liberty without due process of law, but the Alaska Supreme Court has 

"declared Alaska's constitutional guarantee of individual liberty to be more protective" than its federal 

counterpart.1  In contrast to Federal law, the Alaska Constitution guarantees the right to rehabilitation, 

to be considered together with the need for protection of the public.2 

There are no criteria in SB 53 for determining how long “up to five years” will be in a particular case.  

More specifically, there is no clear link between the sentence that might be imposed on the person if 

competent and the length of the commitment.  In State v. Alto, 589 P.2d 402, 408 (Alaska 1979), 

involving a commitment of someone found innocent by reason of insanity, 

We do note our concurrence with the approach taken by both parties that periodic 

review should be available as in cases of civil commitment. The burden and standard of 

proof at the periodic review hearings should be the same as at the initial hearing, so 

long as the commitment under AS 12.45.090 is still in effect. However, an AS 12.45.090 

commitment is not indefinite. It should have a fixed length, taking into account 

individualized factors similar to those relevant to sentencing, [footnote citing Chaney 

omitted] and should in no event exceed the maximum sentence for the offense. 

Continued detention following expiration of the AS 12.45.090 term should be governed 

by the same standard and burden of proof as in civil commitments. [Citation omitted.] 

Here, the Alaska Constitution’s protections appear to restrict commitment more than the protections 

available under the U.S. Constitution, which allows someone to be civilly committed even though the 

sentence that might have been imposed in a criminal case has run.  Jones v. U.S., 463 U.S. 354 (1983). 

Additionally, SB 53 would restrict the degree to which someone could seek release before the expiration 

of the up-to-five-years commitment. 

SB 53’s restriction on when a person may file a petition for release – no more often than once per year -- 

is significantly more severe than federal law’s restriction, which rules out petitions within 180 days of 

the initial long-term commitment order.  18 U.S.C. § 4247(h). 

SB 53 reverses the burden of proof when a person files for release – the person, not the State, must 

make showings by clear and convincing evidence. 

 

1 In re Naomi B., 435 P.3d 918, 931 (Alaska 2019) citing Myers v. API,  138 P.3d 238, 245 (Alaska 2006), citing Breese 
v. Smith, 501 P.2d 159, 170 (Alaska 1972). 
2 Alaska Constitution, Article I, sec. 12, interpreted in, e.g., Abraham v. State, 585 P.2d 526 (Alaska 1978). 



 

 

Although some of these procedures may be modeled on AS 12.47.090, a statute which applies when 

someone has been found not guilty on the basis of insanity, a person found incompetent to stand trial is 

less blameworthy than a person who has successfully raised an insanity defense. 

Under the bill as drafted, there might be limits on the degree to which prior findings (of incompetence?  

of dangerousness to self or others?) could be challenged, but it is hard to tell how, and that section 

probably will need to be redrafted. 

As drafted, the bill would allow up to five years’ commitment simply because a person had repeatedly 

attempted suicide.  Suicide attempts are already grounds for civil commitment under existing law and it 

is not clear what standards a court would use in imposing an up-to-five-years commitment.  This part of 

the bill does not protect the public.  The long-term commitment standard under federal law, 18 U.S.C. § 

4246(a), is “whether the person is presently suffering from a mental disease or defect as a result of 

which his release would create a substantial risk of bodily injury to another person or serious damage to 

property of another.” 

Finally, there are questions about how SB 53 might work in practice.  At present, API operates a 

competency restoration system on-premises, generally limited to 10 beds.  That system is overloaded 

and many people have been held in jail after being found not competent waiting for a bed at API to 

open up.  True, there have been people who have been held long-term at API without reference to 

competency restoration, but not very many of them.  If the State is going to expand this system of 

holding people long-term, it needs to have in mind a place where people will be held – with treatment?  

What sort of treatment? – that is not jail, and is actually able to hold them. 

As noted, there is no clear precedent for whether or not the system SB 53 would enact would be 

constitutional.  Disability Law Center urges the Committee carefully to consider the constitutional and 

practical aspects of long-term post-incompetency commitment and to act with caution in revising the 

system. 

Thank you very much for the opportunity to comment. 

Sincerely, 

s/ 
Mark Regan 

Legal Director 

 
   
 
 


