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What GAO Found

While representing a small amount of total federal procurement spending,
8(a) obligations to firms owned by ANCs increased from $265 million in
fiscal year 2000 to $1.1 billion in 2004. In fiscal year 2004, obligations to ANC
firms represented 13 percent of total 8(a) dollars. Sole-source awards
represented about 77 percent of 8(a) ANC obligations for the six procuring
agencies that accounted for the vast majority of total ANC obligations over
the 5-year period. These sole-source contracts can represent a broad range
of services, as illustrated in GAO’s contract file sample, which included
contracts for construction in Brazil, training of security guards in Iraq, and
information technology services in Washington, D.C.

In general, acquisition officials at the agencies reviewed told GAO that the
option of using ANC firms under the 8(a) program allows them to quickly,
easily, and legally award contracts for any value. They also noted that these
contracts help them meet small business goals. In reviewing selected large,
sole-source 8(a) contracts awarded to ANC firms, GAO found that
contracting officials had not always complied with certain requirements,
such as notifying SBA of contract modifications and monitoring the percent
of work that is subcontracted.

ANCs use the 8(a) program to generate revenue with the goal of providing
benefits to their shareholders. These benefits take many forms, including
dividend payments, scholarships, internships, and support for elder
shareholders. A detailed discussion of the benefits provided by the ANCs is
included as appendix X of the report. Some ANCs are heavily reliant on the
8(a) program for revenues, while others approach the program as one of
many revenue-generating opportunities. GAO found that some ANCs have
increasingly made use of the congressionally authorized advantages afforded
to them. One of the key practices is the creation of multiple 8(a)
subsidiaries, sometimes in highly diversified lines of business. From fiscal
year 1988 to 2005, ANC 8(a) subsidiaries increased from one subsidiary
owned by one ANC to 154 subsidiaries owned by 49 ANCs.

SBA, which is responsible for implementing the 8(a) program, has not
tailored its policies and practices to account for ANCs’ unique status and
growth in the 8(a) program, even though SBA officials recognize that ANCs
enter into more complex business relationships than other 8(a) participants.
Areas where SBA’s oversight has fallen short include: determining whether
more than one subsidiary of the same ANC is generating a majority of its
revenue in the same primary industry, consistently determining whether
awards to 8(a) ANC firms have resulted in other small businesses losing
contract opportunities, and ensuring that the partnerships between 8(a) ANC
firms and large firms are functioning in the way they were intended. During
our review, SBA officials agreed that improvements are needed and said they
are planning to revise their regulations and policies.
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Congressional Requesters:

In December 1971, Congress enacted the Alaska Native Claims Settlement
Act (ANCSA)' to resolve long-standing aboriginal land claims and to foster
economic development for Alaska Natives. This legislation created Alaska
Native corporations (ANC), which would become the vehicle for
distributing land and monetary benefits to Alaska Natives in lieu of a
reservation system.> ANSCA permitted the conveyance of about 44 million
acres of land to the ANCs, along with cash payments of almost $1 billion in
exchange for extinguishing the aboriginal land claims in Alaska. Regional
corporations were required to be formed as profit-making entities, while
village, urban, and group corporations could decide whether to be profit or
nonprofit entities. As of December 2005, there were 13 regional
corporations and 182 village, urban, and group corporations. ANCSA does
not set any requirements on how ANCs are to use the profits they
generate.

In 1986, legislation passed that allowed ANC-owned businesses to
participate in the Small Business Administration’s (SBA) 8(a) program—
one of the federal government’s primary means for developing small
businesses owned by socially and economically disadvantaged individuals.
This program allows the government to award contracts to participating
small businesses without competition below certain dollar thresholds.
Congress has repeatedly emphasized in legislation the business
development aspects of the 8(a) program. Each 8(a) firm, including those
owned by ANCs, must qualify as small under an industry size standard as
measured by number of employees or average revenues from the previous
3 years, and must be majority-owned by a disadvantaged individual or a
qualified entity, such as an ANC. Firms approved as 8(a) participants can
receive business development assistance from SBA and are eligible to
receive contracts that agencies offer to SBA for the 8(a) program. In 1998,
SBA started negotiating memorandums of understanding (MOU) that

'Pub.L. 92-203 (codified as amended in 43 U.S.C. 1601, et seq.).

? Aside from monetary benefits, ANCs also provide other benefits to their shareholders,
such as scholarships, internships, burial assistance, and benefits for elder shareholders.
The benefits ANCs provide are discussed in detail in appendix X.
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allowed federal agencies to contract directly with 8(a) firms. The MOUs
(also called partnership agreements), delegate contract execution
responsibility to the agencies and require them to monitor certain
requirements of the contract.

Since 1986, Congress has extended special procurement advantages to
ANC firms beyond those afforded to other 8(a) businesses.’ Table 1 shows
the advantages.*

®In this report, the term “ANC” refers to the parent corporation, usually located in Alaska.
The term “ANC firm” denotes a business owned by an ANC. This has the same meaning as
“ANC-owned concern” which is the term used in SBA’s small business regulation. We use
the term “subsidiary,” as used in ANSCA, to refer to direct and indirect ANC subsidiaries.

‘We found the legislative history leading to the procurement advantages to be sparse and to
contain some confusing language. For example, legislative language suggests that 8(a)
businesses owned by Indian tribes (defined to include ANCs) were exempt from sole-
source dollar thresholds because such businesses are located on reservations and account
for the major employment of the workforce. ANCs, however, do not have reservations.
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Table 1: Differences in Requirements for Other 8(a) Businesses and 8(a) ANC Firms

Requirement

Other 8(a) businesses

8(a) ANC firms

Number of firms an 8(a)
participant may own

Only one in a lifetime and no more than 20 percent
of another 8(a) firm

No limit as long as each business is in a different
primary industry

Size determination for
eligibility in 8(a) program

For-profit, nonprofit, domestic, and foreign affiliates
considered in size determination

Other affiliated companies not considered in size
determination; however, SBA may find the
existence of affiliation if, for example, it determines
that the 8(a) ANC firm or firms have a substantial
unfair competitive advantage within an industry.

Competitive threshold

Can receive sole-source contracts for up to $5
million for manufacturing or $3 million for all other
contracts.

Procurements must be competed whenever
possible before being accepted on a sole-source
basis.

No threshold

Procurements need not be competed before being
accepted on a sole-source basis.

Demonstration of social
and economic
disadvantage

Must (1) be a member of a group deemed as
socially disadvantaged or prove social disadvantage
by meeting certain standards and (2) must prove
economic disadvantage

Deemed in legislation as socially and economically
disadvantaged

Management background

President/chief executive officer must be a
disadvantaged individual

President/chief executive officer need not be a
disadvantaged individual

Potential for success

Must be in business in primary industry
classification for at least 2 years before 8(a)
application date

SBA can waive the requirement if certain conditions
are met, such as substantial business experience,
adequate capital, and past success on contracts.

Must be in business in primary industry
classification for at least 2 years before 8(a)
application date or demonstrate to SBA potential for
success (i.e., technical and management
experience; financial capability; past experience).

Source: GAO analysis.

Note: Other groups, such as Indian tribes, Native Hawaiian Organizations, and Community
Development Corporations, have some advantages in the 8(a) program similar to those afforded
ANCs. Further, Congress has provided preferences to businesses owned by Indian tribes (defined to
include ANCs), under the Office of Management and Budget's A-76 program in several prior Defense
Appropriation Acts, including the Defense Appropriations Act for fiscal year 2006. Department of
Defense Appropriations Act, 2006, Pub. L. 109-148 § 8014(b)(1)(C).

Recently, a number of high-dollar, sole-source 8(a) contracts awarded to
ANC firms have attracted the attention of Congress and the media. This
report identifies (1) trends in the government’s 8(a) contracting with ANCs
from fiscal years 2000 to 2004; (2) the reasons agencies have awarded 8(a)
sole-source contracts to ANC firms and the facts and circumstances
behind some of these contracts; and (3) how ANCs are using the 8(a)
program. In addition, we evaluated SBA’s oversight of 8(a) ANC firms,
given these companies’ unique procurement advantages.
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To gather data on federal 8(a) contracting with ANCs, we identified each
ANC firm’s Data Universal Numbering System (DUNS) number’ and used
this information to obtain data from the Federal Procurement Data System
(FPDS) for fiscal years 2000 through 2004. We tested the FPDS data for
reliability by comparing this information with procurement data submitted
by six agencies that accounted for almost 85 percent of total 8(a) ANC
obligations over the 5-year period: the departments of Defense, Energy,
the Interior, State, and Transportation and the National Aeronautics and
Space Administration (NASA). We planned to include the Department of
Homeland Security’s data in our trend analysis but did not do so for two
reasons. First, because the department became operational in March 2003,
FPDS data would reflect only part of fiscal year 2003 and beyond. Second,
we found that the data from Homeland Security were inconsistent, and
therefore questioned the reliability of the data overall.

We analyzed documents provided by SBA’s headquarters and Alaska
district office and interviewed officials from those offices. We reviewed
16 large, sole-source 8(a) contracts awarded to ANC firms by the six
agencies cited above as well as by the Department of Homeland Security
and interviewed appropriate contracting officials. We traveled to Alaska
and met with executives representing 30 ANCs, including each of the

13 regional ANCs and 17 village or urban corporations. Of the

30 corporations, 26 were participating in the 8(a) program and 4 were not
at the time of our review. We also spoke with Alaska Native shareholders
and reviewed the companies’ annual reports and other relevant
documentation. Figure 1 depicts the sites we visited in Alaska.

A DUNS number is a 9-digit identification number assigned by Dun & Bradstreet, Inc., to
identify unique business entities.
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Figure 1: ANCSA Regions and Sites We Visited

Arctic Slope

Chugac

Sealaska

Bristol Bay ook Inlet

Source: GAO analysis of Census Bureau information.

Note: Stars identify villages and urban areas where we conducted our work. See appendix | for the
names of the villages and corporations.

We also spoke with representatives from small businesses, an 8(a)
association, and the Native American Contractors Association. Our work
included a detailed review of the laws, regulations, and legislative history
that afforded ANCs their special 8(a) provisions. Appendix I contains more
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Results in Brief

details on our scope and methodology. We conducted our review from
April 2005 to March 2006 in accordance with generally accepted
government auditing standards.

While representing a small amount of total federal procurement spending,
dollars obligated to ANC firms through the 8(a) program grew from

$265 million in fiscal year 2000 to $1.1 billion in 2004, with a noticeable
increase in 2003. Overall during the 5-year period, the government
obligated $4.6 billion to ANC firms, of which $2.9 billion, or 63 percent,
went through the 8(a) program. About 13 percent of total 8(a) dollars were
obligated to ANC firms in fiscal year 2004. For the six agencies included in
our trend analysis, sole-source 8(a) obligations to ANC firms rose from
about $180 million in fiscal year 2000 to $876 million in fiscal year 2004,
representing about 77 percent of these agencies’ total obligations to 8(a)
ANC firms over the 5-year period. As illustrated in our contract file sample,
these sole-source contracts can represent a broad range of services, such
as contracts for construction in Brazil, training of security guards in Iraq,
and information technology services in Washington, D.C.

Agency officials told us they have turned to 8(a) ANC firms as a quick,
easy, and legal method of awarding contracts for any value. At the same
time, the officials noted that these contracts help them meet small
business goals. In our review of selected large dollar value, sole-source
contracts, we found that contracting officials had not always complied
with requirements to notify SBA when modifying the contracts to increase
the scope or dollar value and to monitor the percentage of work
performed by the ANC firms versus their subcontractors. One contracting
officer was under the impression that the scope of work could be
expanded to include any additional lines of business not in the original
contract because it was a sole-source 8(a) ANC contract.

ANCs use the 8(a) program as one of many tools to generate revenue with
the goal of benefiting their shareholders. Appendix X contains detailed
information on benefits the corporations are providing. Some ANCs are
heavily reliant on the 8(a) program for revenues, while others approach
the program as one of many revenue-generating opportunities, such as
investments in stocks or real estate. ANCs are using the congressionally
authorized advantages afforded to them, such as ownership of multiple
8(a) subsidiaries, sometimes in diversified lines of business. From fiscal
year 1988 to 2005, numbers increased from one 8(a) subsidiary owned by
one ANC to 154 subsidiaries owned by 49 ANCs, with the largest growth
occurring in recent years. ANCs sometimes leverage expertise and
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management by sharing staff and expertise among subsidiaries to win new
contracts and create a subsidiary to win a follow-on contract when the
original subsidiary outgrows its designation as “small.” Another practice is
partial ownership of subsidiaries, which in some cases means that
subsidiary executives retain a portion of the profit they generate—up to
44 percent in one case we found. Other ANCs have purposely limited their
8(a) involvement to a targeted industry with the goal of becoming
independently sustainable—a strategy that, in their view, is consistent
with the business development intent of the 8(a) program. ANCs have also
formed partnerships with other ANCs or other firms to increase
opportunities to obtain federal contracts. Finally, some ANCs have created
holding companies to increase efficiency across multiple subsidiaries.

SBA has not tailored its policies and practices to account for ANCs’ unique
status in the 8(a) program and their growth in federal contracting, even
though SBA officials recognize that ANC firms enter into more complex
business relationships than other 8(a) participants. The officials agreed
that improvements are needed and told us they are planning to revise their
regulations and policies. Examples where SBA’s oversight has fallen short
include not

e determining whether more than one subsidiary of the same ANC is
generating the majority of revenue under the same primary industry;’

» consistently determining whether other small businesses are losing
contracting opportunities when large, sole-source 8(a) contracts are
awarded to ANC firms;

« adhering to a legislative and regulatory requirement to ascertain
whether 8(a) ANC firms have, or are likely to obtain, a substantial
unfair competitive advantage within an industry;

» ensuring that the partnerships between ANC firms and large firms are
functioning in the way they were intended under the 8(a) program; and

* maintaining information on ANCs’ 8(a) activity.

SBA officials told us that they have faced a challenge in overseeing the
activity of the 8(a) ANC firms because ANCs’ charter under ANCSA is not
always consistent with the business development intent of the 8(a)
program. They noted that the goal of ANCs—economic development for
Alaska Natives from a community standpoint—can be in conflict with the

The primary industry is the primary line of work that the 8(a) firm performs. 8(a) concerns
may also seek opportunities through secondary business activities, as long as they qualify
as small for the size standards pertaining to each line of work.
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primary purpose of the 8(a) program, which is business development for
individual small, disadvantaged businesses.

We make recommendations in this report to SBA on actions that can be
taken in revising its regulations and policies as well as ways to improve
practices pertaining to its oversight of ANC 8(a) procurements. We also
recommend that the procuring agencies involved in our review work with
SBA to develop guidance for their contracting officers on how to comply
with the requirements of the 8(a) program to help address some problems
we found with the 8(a) sole-source contracts we reviewed.

Six of the procuring agencies involved in our review agreed with the
recommendation we made to them. The Department of Energy did not
comment on the recommendation. In some cases, the agencies provided
technical comments or clarifications, which we incorporated as
appropriate. We also received written comments from the Native
American Contractors Association. The association believes that we
should more fully acknowledge the legal and policy basis of 8(a) program
rules for native entities and that we should provide a broader perspective
on issues that impact the entire federal procurement system. We believe
we have adequately addressed the legal and policy basis for the ANCs’ 8(a)
provisions. While we have reported in the past on the broader issues
raised by the association,” these matters were outside the scope of this
particular audit. In separate technical comments, the association
suggested we add, for context, total federal government spending. We
have added this information as a note to figure 3.

In written comments on a draft of this report, SBA took issue with several
aspects of the report, stating that the concerns we raised were “subjective”
and based on isolated individual anecdotes. We strongly disagree with
SBA'’s characterization of our report. Our findings are supported by the
facts we gathered during our audit and the analyses we conducted, and
these findings directly support the recommendations we make. It is an

" For example: GAO, Federal Procurement: Spending and Workforce Trends, GAO-03-443
(Washington, D.C.: April 30, 2003); GAO, Contract Management: Impact of Strategy to
Mitigate Effects of Contract Bundling on Small Business is Uncertain, GAO-04-454
(Washington, D.C.: May 27, 2004); GAO, Small Business Contracting: Concerns About the
Administration’s Plan to Address Contract Bundling Issues, GAO-03-559T (Washington,
D.C.: March 18, 2003); GAO, Reporting of Small Business Contract Awards Does Not
Reflect Current Business Size, GAO-03-776R (Washington, D.C.: May 7, 2003); and GAO,
Interagency Contracting: Problems with DOD’s and Interior’s Orders to Support Military
Operations, GAO-05-201 (Washington, D.C.: April 29, 2005).
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Background

undisputed fact that 8(a) ANC activity has increased in recent years.
Clearly, 6 of the 7 procuring agencies involved in our review—which
account for most of the government’s 8(a) dollars to ANC firms—agree
that they need to partner with SBA to ensure that contracting officers
understand the tailored provisions Congress has provided these firms.
SBA stated that it has taken a number of steps to improve oversight of the
8(a) program, including taking into consideration special provisions
afforded to ANC concerns. Despite our requests throughout our review for
specific information on actions SBA was taking, the agency did not
provide us with any evidence that would support its statement. SBA’s
comment letter did not indicate whether it plans to implement our
recommendations, but in a subsequent e-mail SBA expressed
disagreement with several of them. A detailed discussion of the comments
begins in the “Agency Comments” section of this report.

The written comments we received are included in their entirety in
appendixes II through VIII.

ANSCA created 12 regional ANCs, each representing a region of Alaska,
and a 13th corporation for Alaska Natives living outside Alaska. There are
also 182 village, urban, and group corporations located within the

12 regions.® In most cases, the regional corporations received a mixture of
surface and subsurface rights to land while the village, urban, or group
corporations received only surface rights. Some village corporations opted
out of the ANCSA settlement to receive surface and subsurface rights to
their former reservation lands and relinquished all ANSCA benefits,
including claims to additional land, monetary payments, or shares of stock
in a regional corporation. Additionally, in some cases, village corporations
merged with each other or with the regional corporation.

The legislative history of ANSCA is focused on economic development for
the benefit of Alaska Natives. Each eligible Alaska Native is generally
entitled to membership both in the corporation established for his or her
village and in the regional corporation in which the village is located. As
shareholders, Alaska Natives are entitled to a voice in the management of
and a share in the lands, assets, and income as decided by the board of

SANCSA created village corporations for communities of 25 or more Alaska Natives, group
corporations for associations of fewer than 25 Alaska Natives, and urban corporations for
urban communities of Alaska Natives.
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directors of the corporations, which own and manage the land and money.
ANCSA implemented restrictions that generally allow original
shareholders to transfer shares only under certain circumstances, such as
divorce or through a gift or a will.’ Additionally, four of the

30 corporations we reviewed have chosen to issue new stock to
descendants of the original shareholders or those who did not have the
opportunity to enroll as a shareholder originally.

ANCs vary widely in number of shareholders and profitability. Table 2
illustrates some examples.

_______________________________________________________________________________________|]
Table 2: Overview of Number of Shareholders and Net Incomes for the Corporations

We Reviewed (Fiscal Year 2004 Data)

ANCs with net

Most Fewest income over ANCs with

shareholders shareholders $10 million net loss

Regional corporations 17,242 1,137 4 3
Village and urban 3,238 137 2 5

corporations

Source: GAO analysis of data provided by ANCs.

For ANC firms in the 8(a) program, SBA has specific oversight
responsibility for

» accepting the firm into the 8(a) program, which includes ensuring that
the ANC does not have more than one 8(a) firm in the same primary
line of business, defined by a North American Industry Classification
System (NAICS) code;"

43 U.S.C. 1606(g)(2) and (h)(1)(C). Although the ANCs have ownership and control over
their lands, the act provided that Alaska Natives could not sell their shares of corporation
stock to the public for 20 years after December 18, 1971 (Pub.L. 92-203 § 7(h)). In 1988,
Congress extended this provision, but gave the individual Natives the option to sell the
stock publicly if a majority of the shareholders approved. (Pub.L. 100-241 § 8 codified at
43 U.S.C. 1629¢).

'"SBA has designated a small business size standard for every NAICS code. 8(a) applicants
must qualify as small under their primary NAICS code at the time of application and SBA’s
certification date. SBA regulation requires that at least 2 years lapse after an ANC firm exits
the 8(a) program before another firm owned by the same parent ANC can enter the
program with the prior firm’s primary NAICS code. However, once accepted into the
program, 8(a) firms may pursue contracts in any line of work, called secondary NAICS
codes.
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Increase in 8(a)
Federal Contracting
with ANC Firms

» verifying each firm’s size status to ensure that it qualifies as small
under the NAICS code assigned to the procurement; and

e annually reviewing 8(a) firms to track their progress in the 8(a)
program.

There is a 9-year limit to participation in the 8(a) program, and firms—
including ANC firms—are required to obtain a certain percentage of non-
8(a) revenue during the last five years to demonstrate their progress in
developing a viable business that is not reliant on the 8(a) program. SBA’s
district offices are responsible for tracking the business mix of 8(a) and
non-8(a) revenue on an annual basis. If a firm does not meet its required
business mix during one of the last five years, SBA invokes a plan of
remedial action for the next year, in which the firm reports to SBA its
progress toward compliance with the required business mix. Until the
required mix is demonstrated, the firm will not be eligible for sole-source
8(a) contracts. Currently there are over 9,400 firms in the 8(a) program.

From fiscal year 2000 to 2004, the federal government obligated a total of
about $4.6 billion to ANC firms, of which $2.9 billion, or 63 percent, went
through the 8(a) program. About 13 percent of total 8(a) dollars were
obligated to ANC firms in fiscal year 2004. Further, from fiscal year 2000 to
2004, sole-source awards accounted for 77 percent of ANC 8(a) contracts
for the six agencies in our trend analysis. The sole-source 8(a) contracts
that we reviewed demonstrate the wide diversity of services provided by
ANC firms worldwide.

Dollars to ANC Firms
Governmentwide Have
Increased

Our analysis, based on FPDS data, shows that federal dollars obligated to
ANC firms through the 8(a) program grew from $265 million in fiscal year
2000 to $1.1 billion in 2004, with a noticeable increase in 2003. Over the
5-year period, about 63 percent of the government’s obligations to ANC
firms went through the 8(a) program. Figure 2 shows the breakdown
between 8(a) and non-8(a) dollars obligated to ANC firms.

Page 11 GAO-06-399 Alaska Native Corporations



|
Figure 2: 8(a) and Non-8(a) Obligations to ANC Firms Governmentwide for Fiscal
Years 2000 to 2004 (in Millions)
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Source: GAO analysis based on information from the Federal Procurement Data System.

Increasing Percentage of
Total 8(a) Dollars
Obligated to ANC Firms

We also analyzed the percentage of total 8(a) dollars obligated to ANC
firms from fiscal years 2000 to 2004. Total obligations to all 8(a) firms grew
from about $5.8 billion in fiscal year 2000 to about $8.4 billion in fiscal year
2004. The percentage obligated to 8(a) ANC firms grew from about

5 percent to about 13 percent during this time period. Whereas obligations
to 8(a) ANC firms decreased only slightly between fiscal years 2003 and
2004, dollars obligated to other 8(a) firms decreased by almost $2 billion
during that same time frame. SBA officials could not explain the decrease.
Figure 3 depicts this trend.
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Figure 3: Obligations to 8(a) Firms Overall and to 8(a) ANC Firms, Governmentwide,
for Fiscal Years 2000 to 2004 (in Millions)
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Source: GAO analysis based on information from the Federal Procurement Data System.

Notes: Excluding dollars obligated to 8(a) ANC firms does not change the overall trend of total 8(a)
dollars (top line of graph). For context, total federal government procurement spending in fiscal year
2004 was more than $341 billion, according to FPDS data.

Sole-Source Contracts
Represent Majority of 8(a)
ANC Obligations for
Selected Agencies

For the six agencies included in our 8(a) trend analysis, sole-source
obligations to ANC firms increased from about $180 million in fiscal year
2000 to almost $876 million in fiscal year 2004. Over the five-year period,
sole-source obligations represented about 77 percent of these agencies’
total obligations to 8(a) ANC firms.

Figure 4 depicts the trend in 8(a) sole-source obligations to ANC firms for
the six agencies.
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Figure 4: Sole-Source Obligations to 8(a) ANC Firms for Fiscal Years 2000 to 2004
for Selected Agencies (in Millions)
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Source: GAO analysis of data provided by the departments of Defense, Energy, the Interior, State, Transportation, and NASA.

: In recent years, ANC firms have performed a wide variety of services for
Federal Ag§n61es the federal government, spanning 18 broad industries, across the United
Contract with ANC States and overseas. The services included facilities support services;

Firms for a Variety of construction; professional, scientific, and technical services; information
. . technology services; and manufacturing. Our review of selected large sole-
Services Worldwide source 8(a) contracts further demonstrates the wide diversity of services

provided by ANC firms, as shown in table 3.
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Table 3. Location and Services for Selected 8(a) ANC Sole-Source Contracts

Approximate
contract value

Agency Location Contractor (in millions) Services

Defense Florida Chugach Management Services, $593 Facilities support services
Inc.

Defense Alabama Chugach Management Services, 230 Facilities support services
Inc.

Defense Nationwide Bowhead Manufacturing 33 Distribution of water and fuel
Company, LLC tanks to U.S. storages sites in

support of the Iraq War
Defense Iraq ASRC Airfield & Range Services, 50 Train and equip security guards
Inc.

Energy Former Soviet Ahtna Government Services 80 Design, construction, and
Union and other Corporation installation of radiation portals
unsecured and communication equipment
countries

Energy New Mexico Sage Systems Technologies, LLC 25 Analysis and assessment of

organizational effectiveness

Homeland Security New York Ahtna Technical Services, Inc. 20 Detention facility operations

support

Homeland Security Florida Ahtna Technical Services, Inc. 11 Detention facility operations

support

Interior New York Field Support Services, Inc. 65 Facilities operation and

(contract awarded on maintenance

behalf of Homeland

Security)

Interior (contract awarded Virginia TKC Communications, LLC 100 Leasing and management of

on behalf of Defense) commercial property and

construction oversight

NASA Virginia and ASRC Aerospace Corporation 32 Scientific and technical
Maryland information content acquisition

and management and
information technology support

NASA Ohio Akima Corporation 60 Technical and fabrication support

services

State Worldwide KUK/KBRS Giobal, a joint venture 145 Compound security upgrades at

between Kuk Construction LLC multiple facilities
and Kellogg Brown & Root
Services, Inc.

State Sao Paolo, Alutiiq Fluor Constructors, LLC, a 55 Renovation of existing office

Brazil joint venture between Alutiiq buildings
Management Services, LLC and
Fluor Federal Services

Transportation Washington Bowhead Information Technology $200 Consolidated information

D.C. Services, Inc. technology services
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Approximate
contract value

Agency Location Contractor (in millions) Services
Transportation Washington Bowhead Support Services, a 20 Information technology support
D.C. division of Bowhead services

Transportation Company, Inc.

Agency Officials View
Contracting with ANC
Firms as Quick and
Easy, but Rules Not
Always Followed

Source: Agency contract files and discussions with contracting officials.

Notes: Some of the contracts included in our review were indefinite quantity contracts. For these, the
approximate contract value reflects the base year plus all potential option years.

The Homeland Security contracts were awarded by the former Immigration and Naturalization Service
prior to the department’s creation. Homeland Security’s Immigration and Customs Enforcement
organization now has responsibility for the contracts in our sample.

In general, acquisition officials at the agencies we reviewed told us that
the option of using ANC firms under the 8(a) program allows them to
quickly, easily, and legally award contracts for any value. They also
pointed out that awarding 8(a) contracts to ANC firms helps agencies meet
their small business goals. Our review of 16 large sole-source contracts
found that contracting officials had not always complied with
requirements to notify SBA when modifying contracts, such as increasing
the scope of work or the dollar value, and to monitor the percentage of the
work performed by 8(a) firms versus their subcontractors.

Sole-Source 8(a) Contracts
to ANC Firms Viewed as
Expedient

Agency officials told us that awarding sole-source contracts to 8(a) ANC
firms is an easy and expedient method of meeting time-sensitive
requirements. Some examples follow.

* An Army contracting official told us that his agency’s limited
contracting staff was the primary reason his office awarded an 8(a)
sole-source contract to an ANC firm for base operations support. The
official added that this contract had been competitively awarded three
times previously to large businesses, but in 1999 his office decided it
did not have the staff to administer another full and open competition.

* Another Army official commented that she had to fill an urgent
requirement for water and fuel tanks in support of the war in Iraq.
Rather than directly award to a large manufacturer, which would
require a justification and approval process for a sole-source award,
the contract went sole source to an 8(a) ANC firm as a quicker
acquisition strategy given the time-sensitive nature of the requirement.

¢ An e-mail in the contract file from a NASA official remarked that a sole-
source award to an ANC firm would save much time as opposed to
having to work through a competitive process, since the office was
running short on available staff. Another NASA official stated that the
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additional resources needed to run a competitive procurement would
likely negate any monetary savings that might be gained through
competition.

» Another contracting official told us that it was the “unofficial” policy in
his organization that for urgent requirements over the competitive
limits for other 8(a) firms, an ANC firm is sought out. He described
contracting with ANC firms as an “open checkbook” since sole-source
awards can be made for any dollar amount.

We found one example, however, where the process of awarding to an
8(a) ANC firm was not particularly expedient. An ANC firm proposed a
price for a State Department construction contract that was almost twice
as much as the government’s original cost estimate. The State Department
negotiated extensively for over a month, requesting four different price
proposals from the contractor. At one point, the contracting office
considered terminating the solicitation and awarding competitively to a
prequalified firm, but due to time constraints the department decided to
accept the ANC firm’s final proposal, which was still slightly over the
government’s estimate.

In another example from our file review, the Interior Department’s
GovWorks" awarded a sole-source 8(a) contract on behalf of the
Department of Defense’s (DOD) Counter Intelligence Field Activity (CIFA)
to an ANC firm. The contract was primarily to consolidate and co-locate
the space available for contractor personnel, but also included some work
to oversee construction and facilities program management. This
contractor, which specialized in information technology services, told us it
had been approached by CIFA for this project because it had successfully
obtained space for another government agency. When awarding the
contract, GovWorks did not consider any alternatives other than sole-
source contracting with the ANC firm because CIFA had requested that
firm. Contractor officials told us that the cost of the office space was
incidental to a larger project for CIFA, yet we found that over 80 percent
of the contract price was for the space. Furthermore, although SBA’s

"GovWorks is a franchise fund within the Department of the Interior. Franchise funds are
government-run, self-supporting businesslike enterprises managed by federal employees.
They provide a variety of common administrative services, such as payroll processing and
contracting support, to government agencies. We recently reported on franchise funds and
placed management of interagency contracting on our high risk list. GAO, Interagency
Contracting: Franchise Funds Provide Convenience, but Value to DOD is Not
Demonstrated, GAO-05-456, (Washington, D.C.: July 29, 2005) and GAO, High-Risk Series:
An Update, GAO-05-207 (Washington, D.C.: Jan. 2005).
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Alaska district office had accepted the contract under the 8(a) program, a
subsequent size determination found that at the time of award, the
contractor did not qualify as small under the size standard for the
contract.”

We also found an example where an agency could have competed the
contract had there been adequate acquisition planning, but chose to award
sole-source to an ANC firm because it was easier method. The Immigration
and Naturalization Service"” awarded a facilities operation and
maintenance contract for a federal detention facility. A contracting official
who reviewed the presolicitation and pre-award packages told us that this
was a recurring requirement and the contracting officer should have
known well in advance that the existing contract was expiring. With
sufficient acquisition planning the agency could have awarded an

8(a) competitive contract, according to this official. However, he was
advised by the contracting officer that awarding to an ANC firm was the
quickest and easiest method and avoided competition. We reviewed the
contract file and did not find a formal acquisition plan that addressed the
strategy used. We reported in 2003 that the lack of adequate advanced
planning by the Immigration and Naturalization Service for several
detention center contracts limited opportunities for competition."

ANC 8(a) Awards Help
Agencies Meet Small
Business Goals

The Small Business Reauthorization Act of 1997 directed the President to
establish a goal of not less than 23 percent of the federal government’s
prime contracting dollars to be awarded to small businesses each fiscal
year."” As part of this goal, Congress has directed that 5 percent of prime
contract dollars be directed to small, disadvantaged businesses. SBA is

According to an SBA official, a calculation error was made in determining the ANC firm’s
average revenues over the past 3 years, which resulted in the SBA’s Alaska district office
approving the ANC firm for the contract.

The Immigration and Naturalization Service was absorbed into the Department of
Homeland Security in March 2003.

“GAO, Contract Management: INS Contracting Weaknesses Need Attention from the
Department of Homeland Security, GAO-03-799 (Washington, D.C.: July 25, 2003).

1515 U.S.C. 644(g)(1).
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charged with working with federal agencies to ensure that agency goals, in
the aggregate, meet or exceed these goals."

Several contracting officers told us that they had turned to 8(a) ANC
contracts as a way to help their agencies meet small business goals. ANC
firms in the 8(a) program are deemed in legislation as socially and
economically disadvantaged. Because contract awards can be categorized
by agencies to allow them to take credit in more than one small business
category, awards to 8(a) ANC firms can be applied to the agencies’ overall
small business goal as well as to their small, disadvantaged business goal.
One Energy contracting official told us that there is tremendous pressure
to award contracts to small businesses, so she turns to 8(a) ANC firms
whenever possible. A NASA official told us that his contracting office had
been aggressive in promoting socioeconomic development with small
disadvantaged businesses and had particularly wanted to award a contract
to benefit the Native American community. Although several small
businesses expressed interest in NASA’s requirement for technical and
fabrication support services, rather than compete the procurement, NASA
opted for a sole-source award with an 8(a) ANC firm.

Required Notifications of
Contract Modifications
Not Always Done

SBA regulation requires that, where the contract execution function is
delegated to the agencies, they must report to SBA all 8(a) contract
awards, modifications, and options. Further, the MOUs between SBA and
the agencies require the agencies to provide SBA with copies of all 8(a)
contracts, including modifications, within 15 days of the date of award.
However, we found that contracting officers were not consistently
following this requirement. While some had notified SBA when
incorporating additional services into the contract or when modifying the
contract ceiling amount, others had not.

One contracting official told us that SBA has “stepped aside” when it
comes to overseeing 8(a) contracts and that it would not occur to her to
coordinate a contract modification, such as a scope change, with SBA. We
also found the following example where the contracting officer was under

%0n June 3, 2005, a rule was proposed to amend the Federal Acquisition Regulation to
allow, among other things, large businesses to count subcontracts to ANC firms toward
their small business subcontracting goals, even if the firms are not small businesses,
certified small disadvantaged businesses, or certified 8(a) firms under SBA’s regulations.
This rule proposes to amend the Federal Acquisition Regulation to implement § 702 of
Pub.L. 107-117, as amended by § 3003 of Pub.L. 107-206.
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the impression that the scope of work could be expanded to include any
additional lines of business not in the original contract because it was a
sole-source 8(a) ANC contract.

e The Department of Energy awarded an $8.5 million sole-source
contract to an ANC firm for administrative and general management
consulting services, but one year later broadened the scope of work to
include 10 additional lines of business related to facilities management
support and engineering services. The additional work almost tripled
the cost of the contract, raising it to $25 million. None of these changes
were coordinated with SBA, despite the fact that SBA’s letter to the
Department of Energy approving the procurement clearly stated that if
the statement of work was changed, SBA would have to re-determine
the appropriateness of the NAICS code and the acceptability of the
offer under the 8(a) program. The contracting official acknowledged
that the scope change should have been coordinated with SBA, but her
understanding was that because it was an ANC firm, anything could be
added to the contract regardless of the dollar amount. By adding
additional lines of business to the contract, the contracting officer was
potentially improperly expanding beyond the scope of the contract.
Moreover, by not notifying SBA, the agency had no assurance that this
ANC firm qualified as small under the contract’s additional lines of
business.

We found that SBA’s letters to the agencies approving 8(a) procurements
did not always reiterate the notification requirement. Of the 16 contract
files we reviewed, we found only five cases where the letter requested that
all contract modifications be coordinated with SBA. Four of these
specifically requested the agency to forward a copy of any scope changes.
SBA officials could not explain why the acceptance letters were
inconsistent. SBA officials in Alaska recently revised their approval letter
template, which now requests copies of contract modifications if
additional work is being added to the original contract or an option year is
being exercised.

Contracting Officials Not
Consistently Monitoring
Subcontracting

The “limitations on subcontracting” clause in the Federal Acquisition
Regulation requires that, for 8(a) service contracts with subcontracting
activity, the 8(a) firm must incur at least 50 percent of the personnel costs
with its own employees (for general construction contracts, the firm must
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incur at least 15 percent of the personnel costs)."” The purpose of this
provision, which limits the amount of work that can be performed by the
subcontractor, is to insure that small businesses do not pass along the
benefits of their contracts to their subcontractors.” For the 16 files we
reviewed, we found almost no evidence that the agencies are effectively
monitoring compliance with this requirement, particularly where 8(a) ANC
firms have partnered with large firms. As a result, there is an increased
risk that an inappropriate degree of the work is being done by large
businesses rather than by the ANC firms.

The procuring agency and the 8(a) firm both play a role in ensuring
compliance with the limitations on subcontracting clause. The MOUs
between SBA and the procuring agencies state that the agencies are
responsible for the monitoring. SBA’s regulation requires the 8(a) firms to
certify in their offers to the appropriate SBA district office that they will
meet the applicable percentage of work requirement for each contract
when subcontracting.

In general, the contracting officers we spoke with were confused about
whose responsibility it is to monitor compliance with the subcontracting
limitations. Some thought it was SBA’s responsibility; one asserted that the
contractor was responsible for self-monitoring; and others acknowledged
that it was their responsibility but were not monitoring it formally. For the
contracts in our file review, SBA’s letters to agencies approving the 8(a)
procurements were not consistent in reminding contracting officers to
include the limitations on subcontracting clause in the contract. Six of the
letters did not include this language. We brought this discrepancy to the
attention of SBA officials, who stated that all approval letters should
contain this requirement as standard language. In addition, we found that
two of the awarded contracts did not contain the limitation on
subcontracting clause, as required. The responsible contracting officials
told us the clause should have been included and was omitted as a result
of an oversight.

FAR 52.219-14, “Limitations on Subcontracting.” FAR 19.811-3(e). In the case of a contract
for supplies (other than procurement from a non-manufacturer in such supplies), the
concern will perform at least 50 percent of the cost of manufacturing the supplies, not
including the cost of materials.

83ee United States Court of Federal Claims, Transatlantic Lines LLC vs. United States of
America and Strong Vessel Operators LLC. No. 05-866C filed September 30, 2005.
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We also found that contracting officers were unclear about how to
monitor the subcontracting requirements under indefinite quantity
contracts, under which agencies place task or delivery orders.” SBA’s 8(a)
regulation states that for indefinite quantity service or supply contracts,
the participant must demonstrate semi-annually whether it has performed
50 percent of personnel costs with its own employees for the combined
total of all task or delivery orders at the end of each 6-month period. This
does not mean that the 50-percent minimum requirement applies to work
performed under each individual task order or that a contractor must meet
the requirement cumulatively for all work performed under all task orders
at any given point in time. We found contracting officers who
misinterpreted the regulation to mean that the contractor must perform
the required percentage over the life of the entire contract. As a result, one
contracting officer decided it was too difficult and thus did not monitor
the subcontracting effort.

In one example from our file review, the Energy Department awarded a
sole-source indefinite quantity contract for a construction project to an
8(a) ANC firm primarily because this firm had a previous business
relationship with the large incumbent contractor and planned to use the
incumbent as a subcontractor for the new contract. The contracting
officer believed that the limitations on subcontracting must be
demonstrated by the end of the entire contract period. We reviewed an
invoice that showed that cumulatively for all tasks to date, the subcontract
labor costs made up 90 percent of the total labor, which would indicate
the need for attention to be paid to the 6-month task order review
requirement.”

An agency contracting official told us that it is not uncommon for large
businesses to approach him wanting to know how to “partner” with an
ANC firm. Furthermore, representatives from one ANC firm told us that an
agency had awarded it a “pass-through” contract, or one where the
subcontractor performs most of the work, to take advantage of the 8(a)
ANC firm’s ability to obtain sole-source contracts. The agency wanted to

YThis type of contract provides for an indefinite quantity, within stated limits, of supplies
or services during a fixed period. The government places orders for individual
requirements. Quantity limits may be stated as number of units or as dollar values.

“SBA regulation states that for indefinite quantity contracts for general construction, the
participant must demonstrate semi-annually that it has incurred 15 percent minimum of the
personnel cost for all orders issued.
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ANCs Use the 8(a)
Program to Increase
Revenue and Provide
Benefits

contract with a particular business, but could not award a sole-source
contract directly to that business. The agency awarded the contract to the
ANC firm and required it, through a directed subcontracting plan, to
subcontract with the desired business.

When asked what recourse contracting officers would take if they found
an 8(a) firm to be out of compliance with the limitations on
subcontracting, some agency officials responded that they had no plan in
place. In fact, one contracting officer commented that he would be
“laughed out of the office” if he brought up the compliance issue as a
reason for terminating the contract. Several contracting officials told us
that they review the cost proposals to assess how much work was planned
to be subcontracted out, but they do not follow up during contract
performance to ensure that the prime contractor complies with the plan.
In one case, we found that an 8(a) ANC firm’s technical proposal to the
Department of Transportation for an information technology consolidation
project included an intention to subcontract with a large firm, yet did not
clearly delineate the breakout of work between the firms. From reviewing
the agency’s evaluation of the proposal, we did not find any evidence that
contracting officials questioned the relationship or the division of labor
prior to contract award. Later, however, the contracting officer modified
the contract to require the 8(a) firm to provide semi-annual subcontracting
reports that would detail the subcontracting percentage for the previous

6 months.

ANCs use the 8(a) program as one of many tools to generate revenue with
the goal of providing benefits to their shareholders. ANCs participating in
the 8(a) program have various business strategies to maximize revenue.
For example, some own multiple 8(a) subsidiaries, either in niche markets
or diversified industries. Others recruit outside expertise to manage their
8(a) operations. Additionally, many form partnerships—with other ANCs
or other businesses—and holding companies for increased efficiencies.

8(a) Program among
Revenue Sources for ANCs
to Provide Benefits

Federal contracts awarded through the 8(a) program are one of a number
of sources of revenue, such as timber, tourism, real estate, or market
investments, for ANCs participating in the 8(a) program. Corporations
consolidate their income to fund operations at the parent level, to invest in
subsidiary operations, and to provide benefits to shareholders. Figure 5
shows a sample ANC’s revenue sources.
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Figure 5: Revenue Sources for a Sample ANC

Alaska Native corporation (parent)
Board of directors is
100 percent Alaska Native

8(a) subsidiary Non-8(a) subsidiary Real estate Market investments

Source: GAO analysis.

Some corporations rely on federal contracting with 8(a) subsidiaries as a
primary revenue source, while others do not. For example, of the five
corporations whose subsidiaries comprised 76 percent of the
government’s 8(a) ANC dollars from fiscal years 2000 to 2004, three
depend almost exclusively on current, exited, or planned participants in
the 8(a) program for their revenues. However, for the other two
corporations, 8(a) subsidiaries are only one investment in a diversified
portfolio that includes energy services, telecommunications, and oil-field
and mining support. We also interviewed four corporations that do not
participate in the 8(a) program, relying instead on telecommunications,
real estate, tourism, natural resources, and other investments.

The ANCs we reviewed do not track the benefits provided to their
shareholders specifically generated from 8(a) activity. Thus, an explicit
link between the revenues generated from the 8(a) program and benefits
provided to shareholders is not documented. However, ANCs do track
benefits generated from their consolidated revenue sources. Benefits vary
among corporations, but include dividend payments, scholarships,
internships, burial assistance, land gifting or leasing, shareholder hire,
cultural programs, and support of the subsistence lifestyle. For more
information on benefits, see appendix X.

We found that sizable 8(a) revenues do not guarantee a higher level of
shareholder benefits, as two of the five ANCs that account for most of the
8(a) ANC dollars obligated from fiscal years 2000 to 2004 demonstrate.

¢ One corporation, which provides sizable benefits, credits the 8(a)
program with its continued existence, its return to profitability after
declaring bankruptcy, and its ability to provide monetary benefits. In
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the early 1990s, the corporation was required to pay off its debts before
paying any dividends.” Its board and management attribute its return to
profitability to its heavy participation in the 8(a) program. By 2004, the
ANC paid out dividend amounts that were among the highest of all
regional corporations. An original shareholder owning 100 shares, for
example, received $3,500 in dividends in 2004. The ANC also provided a
number of other benefits to its shareholders, their spouses and
descendants, such as scholarships and a business assistance program.

* In contrast, another ANC with a high level of activity in the 8(a)
program is currently unable to provide a comparable level of monetary
benefits. This corporation encountered a few years of heavy losses due
to lawsuits and management malfeasance. Since being in financial
recovery for the past 5 years, it has not been allowed to issue dividends
to shareholders.” However, it provides other benefits, such as
scholarships and protection of land and subsistence rights for its
shareholders.

We also found that a high level of benefits can exist even if an ANC is not
participating in the 8(a) program at all. For example, at the time of our
review, one regional corporation received all of its revenues from its
diverse non-8(a) investments, including real estate, natural resources,
telecommunications, tourism, golf resorts, casino gaming, construction,
and oil-field services. From 2000 to 2004, this corporation provided
dividend payments that were substantially higher than any others we
reviewed and also provided a number of additional types of benefits to its
shareholders.

Key Practice Is Creation of
Multiple 8(a) Subsidiaries

To generate revenue, many ANCs own multiple businesses in the 8(a)
program, taking advantage of their special ability to do so. Many of the
subsidiaries have offices that are located outside of Alaska, which is not
prohibited by statute or regulation. As Figure 6 demonstrates, the number
of 8(a) ANC subsidiaries has increased markedly.

*!Alaska Corporations Code, § 10.06.358(a)(1); 10.06.360; 10.06.960(h)(1).
22
Id.
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Figure 6: Number of ANC Parent Corporations and Subsidiaries Active in 8(a) Program, 1988 to 2005
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Source: GAO analysis of SBA data.

As of December 2005, 49 ANCs owned a total of 154 8(a) firms and

30 ANCs owned more than one 8(a) firm. See appendix IX for a listing of
these 49 ANCs. The corporation owning the most subsidiaries had a total
of 14 active or graduated 8(a) subsidiaries. The five corporations that
represented the largest volume of 8(a) ANC dollars from 2000 to 2004
owned a total of 45 active and exited 8(a) subsidiaries, or 24 percent of the
total. Regional corporations have been more active than the village and
urban corporations in forming multiple subsidiaries.”

SBA’s 8(a) regulation requires that the subsidiaries of each ANC be
certified in the 8(a) program under a different primary NAICS code,
representing different lines of business. However, the 8(a) businesses can
pursue work in an unlimited number of secondary NAICS codes,
regardless of their primary line of work declared at the time they apply to
the 8(a) program. This means that an 8(a) subsidiary of an ANC may

»None of the group corporations participated in the 8(a) program at the time of this report.

Page 26 GAO-06-399 Alaska Native Corporations



pursue government contracts under any of its primary or secondary
NAICS codes, including those that overlap with the secondary NAICS code
of another 8(a) subsidiary owned by the same parent corporation.

ANCs use their ability to own multiple businesses in the 8(a) program, as
allowed by law, in different ways. The following table summarizes some of
the practices we identified in our interviews with ANCs and our review of
their documentation.
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Table 4: Practices Pertaining to Owning Multiple Subsidiaries

Practices ANCs are using

Our observations

Own multiple subsidiaries with overlapping
NAICS codes, either as a primary or
secondary line of business.

Six of seven 8(a) subsidiaries of one corporation marketed their ability to perform work
under the same NAICS code for facilities support services, either as the primary or
secondary NAICS code for each subsidiary. Appendix XI provides an example.

Leverage the expertise and management
from existing subsidiaries to aid with the
development of the newer subsidiaries.

One corporation shared staff and management between its older and newer 8(a)
subsidiaries. Additionally, the two subsidiaries market themselves together on one
website.

Officials from one ANC told us it had an 8(a) ANC firm with only 2 employees.
Nevertheless, the firm had leveraged the expertise and management of other
subsidiaries owned by the ANC to be in a position to enter negotiations with NASA for a
$30 million sole-source contract.

Create a second subsidiary to win follow-on
work from a graduating subsidiary.

One corporation created a second subsidiary in anticipation of its first one’s graduation
from the 8(a) program. The newer firm successfully obtained a sole-source follow-on
contract that the original subsidiary had performed.

In another example, an ANC subsidiary had an 8(a) contract that was expiring, yet the
subsidiary was graduating from the 8(a) program. Based on its experience with this
ANC firm, the government agency awarded a $21 million follow-on contract to a
different subsidiary of the same ANC.

Some ANCs wholly own their 8(a)
subsidiaries, while others invest in partially-
owned subsidiaries.*

Of the 26 ANCs we reviewed that were active in the 8(a) program, 13 wholly-owned all
of their 8(a) subsidiaries and 13 partially-owned at least one 8(a) subsidiary.

Some ANCs shared ownership of 8(a) subsidiaries with other ANCs. Other corporations
shared ownership with subsidiary executives. For example, one corporation owns 56
percent of its 8(a) subsidiary, and the subsidiary executives, who were not Alaska
Natives, retain 44 percent of profits.

Some ANCs own subsidiaries that specialize
in a niche market with the goal of developing
an independently sustainable business.

Two corporations we interviewed said they take this specialized approach, rather than
creating individual subsidiaries with multiple capabilities. Both corporations noted that
the intent of the 8(a) program is business development.

One corporation’s subsidiaries specialize in aircraft maintenance and niche
manufacturing, with the intent of reducing future competition and increasing the
potential for long-term success past graduation from the 8(a) program.

Other ANCs diversify their subsidiaries’
capabilities to increase opportunities to win
government contracts in various industries.

One subsidiary marketed its abilities to perform work in construction, landscaping,
manufacturing, computer and software wholesaling, engineering, management
consulting, research and development, and administrative services.

Some corporations stated that they diversified their subsidiaries’ capabilities in
response to requests from agencies to perform work that was outside the companies’
original focus.

Source: GAO analysis of ANC data.

® To be eligible for the special provisions for ANCs in the 8(a) program, an ANC must be the majority
owner of the business. The minority owners receive a percentage of the profits the subsidiary
generates based on ownership arrangements.

According to SBA data, 36 ANC firms exited the 8(a) program from 1998
through 2005. Eleven subsidiaries exited because they completed their
9-year term in the program. The remaining 25 subsidiaries exited the
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program before completing the full 9-year term. Of these, seven graduated
early from the program after exceeding SBA’s size standards for revenue
or number of employees. Though no longer 8(a) participants, these
subsidiaries are obligated to continue to perform work on previously
awarded 8(a) contracts, including any priced options that may be
exercised. Another subsidiary lost its 8(a) status after failing to file
paperwork with SBA. Other subsidiaries dissolved, became inactive, or
were sold to other businesses.

ANCs Pursue Other 8(a)
Business Strategies

Relying on Outside Expertise

Creating Partnership
Arrangements

We found a variety of other strategies that ANCs use to generate revenue,
as discussed below.

Although all of the ANCs that we reviewed retained a board composed
entirely of Alaska Natives, several have recruited outside executives who
are not Alaska Natives to manage the parent corporation or their 8(a)
operations. Some corporations recruited these executives for their specific
experience in the 8(a) program, which they gained working on other
government contracts or in operations at other 8(a) ANC subsidiaries.
Some corporation executives stated that this managerial expertise was a
key factor to success in the 8(a) program. For example, representatives
from one corporation told us that its 8(a) subsidiary suffered after its
executive left to work at another ANC. Some of these managers command
salaries significantly higher than those of the executives at the parent
corporation. For example, in 2004, a corporation paid one of its chief
executive officers for 8(a) operations almost $1 million — more than three
times as much as the highest-paid executive of the parent corporation.

Additionally, a few ANCs hire outside marketing firms to assist them with
securing contracts. One such firm provides services such as locating
potential contracts for its ANC client, interviewing potential partners on
the project, meeting with contracting agencies, and following up with the
contracting officer after award.

Another business strategy is to create partnerships with individuals or
other businesses to gain access to capital, experience, or expertise. For
example, one corporation entered into a partnership by sharing subsidiary
ownership with another ANC when it did not have the necessary capital to
create a new subsidiary. The other corporation benefited from the
partnership because it was new to the 8(a) program and needed the other
corporation’s experience.
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Forming Holding Companies

In addition to ownership arrangements, many ANCs pursue other types of
partnerships, such as joint ventures and mentor-protégé relationships, as a
business strategy to better position themselves for federal contract
opportunities through the 8(a) program.

Joint venture agreements. A “joint venture” is an agreement between an
8(a) participant and one or more businesses to work together on a specific
8(a) contract.* With SBA’s approval, an 8(a) subsidiary may enter into an
unlimited number of joint venture agreements. Of the 26 corporations we
interviewed that were participating in the 8(a) program, 22 owned
subsidiaries that participated in a total of 57 joint venture agreements. In
2001, a joint venture between two ANCs was awarded a $2.1 billion
contract by the National Imagery and Mapping Agency.

Mentor-protégé agreements. SBA established the mentor-protégé program
to encourage relationships between 8(a) businesses and other firms that
act as mentors to provide technical, financial, and other assistance to their
protégés.” An 8(a) subsidiary may be a protégé to only one mentor at a
time.” Of the ANCs that we interviewed that were participating in the 8(a)
program, 19 owned a total of 24 subsidiaries participating in mentor-
protégé agreements.

ANCs create holding companies — non-8(a) subsidiaries that provide
shared administrative services to other subsidiaries, for a fee — which also
aid their participation in the 8(a) program. Of the 30 corporations we
interviewed, 11 had formed holding companies. Two corporations had
established three separate holding companies.

Figure 7 shows a sample ANC with a holding company for subsidiaries in
and outside of the 8(a) program.

24, . . . s
SBA’s regulations allow two or more businesses to joint venture on no more than three
business ventures over 2 years.

*Individual agencies, including Defense, Energy, Homeland Security, State, Transportation,
and NASA, have their own mentor-protégé programs with slightly different guidelines.

26However, a firm may mentor more than one 8(a) business at a time as long as the protégé
firms are not competitors and the mentor firm is capable of handling multiple protégés. The
SBA regulations note that generally, a mentor will have no more than one protégé at a time.
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Figure 7: Sample ANC with Holding Company

Alaska Native corporation (parent)
Board of directors is
100 percent Alaska Native

Holding company
100 percent owned by

ANC parent
8(a) subsidiary 8(a) subsidiary Non-8(a) subsidiary
100 percent owned by 51 percent owned by holding company 51 percent owned by holding company
holding company 49 percent owned by minority interest 49 percent owned by minority interest

Source: GAO analysis.

SBA requests that ANCs seek approval before forming a holding company,
which must be wholly-owned by the parent ANC for the subsidiaries to be
eligible for the 8(a) program. During the course of our review, we found
one holding company that was 80-percent owned by the parent ANC and
20-percent owned by two holding company executives. SBA’s records,
however, showed the company as 100-percent owned by the parent ANC.
A representative of the holding company told us that the ownership
arrangement was changed after SBA’s initial approval of the holding
company. The company did not notify SBA of the change because the
holding company is not itself a participant in the 8(a) program and it
wholly owns all of its subsidiaries, thereby maintaining compliance with
the minimum 51-percent ownership requirement. SBA points to the statute
and its regulations, which show that ANC 8(a) participants must be
majority-owned by an ANC or a wholly-owned entity of an ANC.
Therefore, subsidiaries under a partially-owned holding company are no
longer eligible to participate in the 8(a) program. Since this situation came
to light, the ANC and the holding company executives rescinded the
20-percent ownership arrangement to maintain compliance with SBA
requirements. Further, the SBA Alaska district office revised its template
letter approving a change in ownership to clarify the restrictions on
ownership of a holding company.

ANC executives told us the benefits of holding companies included:
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Greater efficiencies. The holding companies can provide accounting,
human resources, legal, marketing, or other services, allowing the ANC to
operate more efficiently. Since subsidiaries underneath the holding
company do not need to perform these functions, they may employ fewer
administrative staff and instead employ only technical staff. A lean staff is
especially important since subsidiaries can become ineligible for the 8(a)
program when they exceed a certain number of employees.

Consistent policies and procedures. Some corporations established
holding companies to facilitate consistent policies, procedures, and
corporate governance across the subsidiaries.

FEasier administration. Corporation officials cited several administrative
benefits to establishing holding companies, including the following
examples:

e The holding company’s smaller board allowed for faster decisions than
assembling the parent corporation’s entire board.

¢ Only one entity—the holding company—would be audited by the
Defense Contract Audit Agency as opposed to each of the individual
subsidiaries.

e The holding company saved time on security clearances. For example,
for a contract involving classified work, the holding company
management and board of directors already had security clearances,
saving the time of performing background checks on the corporation-
level management and board of directors.

Coordination among subsidiaries. One corporation official told us that
the holding company helps prevent competition among its subsidiaries for
the same contracting opportunities.

Legal protection. Representatives from two corporations stated that the
holding company separates the parent company from most liability that a
subsidiary may incur. For example, if the subsidiary went bankrupt, the
parent corporation generally could not be held legally or financially
responsible.
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Improvements
Needed in Oversight
of ANCs in the 8(a)
Program

SBA has not tailored its policies and practices to account for ANCs’ unique
status in the 8(a) program and growth in federal contracting, even though
officials recognize that ANCs enter into more complex business
relationships than other 8(a) participants. SBA officials told us that they
have faced a challenge in overseeing the activity of the 8(a) ANC firms
because ANCs’ charter under ANCSA is not always consistent with the
business development intent of the 8(a) program. The officials noted that
the goal of ANCs—economic development for Alaska Natives from a
community standpoint—can be in conflict with the primary purpose of the
8(a) program, which is business development for individual small,
disadvantaged businesses.

However, the officials agreed that improvements are needed in their
oversight and said they are considering various actions in this regard. They
told us that they are planning to revise their regulations and policies to
address ANCs’ unique status in the 8(a) program. Moreover, they are now
in the process of implementing a new, automated data collection tool to
more readily collect information on 8(a) firms. It is expected to be
operational during fiscal year 2007.

SBA Oversight of ANCs in
the 8(a) Program Is Not
Adequate

SBA’s oversight has fallen short in that it does not

« track the business industries in which ANC subsidiaries have 8(a)
contracts to ensure that more than one subsidiary of the same ANC is
not generating the majority of its revenue under the same primary
NAICS code;

» consistently determine whether other small businesses are losing
contracting opportunities when large, sole-source contracts are
awarded to 8(a) ANC firms;

« adhere to a legislative and regulatory requirement to ascertain whether
8(a) ANC firms, when entering the 8(a) program or for each contract
award, have, or are likely to have, a substantial unfair competitive
advantage within an industry;

» ensure that partnerships between 8(a) ANC firms and large firms are
functioning in the way they were intended under the 8(a) program; and

e maintain information on ANC 8(a) activity.

SBA officials from the Alaska district office reported to headquarters in
the most recent quality service review that the make-up of their 8(a)
portfolio is challenging and requires more contracting knowledge and
business savvy than usual because the majority of the firms they oversee
are owned by ANCs and tribal entities. The officials commented that these
firms tend to pursue complex business relationships and tend to be
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Not Tracking Secondary Lines
of Business across Multiple
8(a) Firms Owned by One ANC

Not Consistently Determining
Whether Other Small
Businesses Are Losing Contract
Opportunities

awarded large and often complex contracts. We found that the district
office officials were having difficulty managing their large volume and the
unique type of work in their 8(a) portfolio. When we began our review,
SBA headquarters officials responsible for overseeing the 8(a) program did
not seem aware of the growth in the ANC 8(a) portfolio and had not taken
steps to address the increased volume of work in their Alaska office.

As discussed above, ANCs can create multiple 8(a) subsidiaries that can be
based across the United States. SBA’s Alaska district office, which is
responsible for overseeing most 8(a) ANC contracting activity, does not
track the business industries in which the subsidiaries win 8(a) contracts
under secondary NAICS codes. Thus, SBA is not ensuring that a firm’s
secondary NAICS codes do not, in effect, become the primary business
line by generating the majority of revenue. This situation could allow an
ANC to have more than one 8(a) subsidiary perform most of its work
under the same primary NAICS code, which SBA regulation does not
allow. Appendix XI shows an example of an ANC with subsidiaries
marketing their ability to perform work in a number of different industries.

Headquarters officials told us that they do not monitor the industries from
which 8(a) participants receive revenue because they do not want to stifle
the growth of the company. However, the officials acknowledged that they
would be concerned if a subsidiary’s primary industry revenue source
changed without SBA being notified. They have not developed a plan to
increase monitoring of ANCs’ secondary NAICS codes, even though many
of these firms take advantage of their ability to obtain contracts under
secondary lines of business.

We found cases where SBA did not take action when incumbent small
businesses lost contract opportunities when an 8(a) ANC firm was
awarded a large sole-source contract. For example:

e The Department of Transportation awarded an information technology
contract to an 8(a) ANC firm in an effort to support transition to a
single integrated infrastructure. According to the department’s
acquisition plan, the goal is to create a more mission-effective, secure,
and cost-effective computing environment that will provide common
services. Previously, this service was being provided under separate
contracts with eight small businesses. The consolidation project will
likely discontinue the work performed by these small businesses and
replace it with the single infrastructure managed by the 8(a) ANC firm.
One of the incumbent small businesses protested the award to our
agency. In its submission to our bid protest office, SBA acknowledged
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that it had not conducted the required adverse impact analysis, but
asserted that it had viewed the requirement as “new” and therefore had
incorrectly concluded it was not required to perform the analysis. SBA
also noted that the 8(a) regulation provides that, even where there is a
presumption of adverse impact, SBA “may”—rather than “shall”—
determine whether adverse impact exists. SBA interprets this to mean
that it has the discretion to accept a contract into the 8(a) program
even where one of the contractors meets the presumption of adverse
impact.”

e The scope of an Air Force base contract with an ANC firm has been
expanded as additional base civil engineering services, previously
provided by small businesses, have been absorbed into the contract.
Since the initial contract award, the estimated contract value has
increased by $46 million to nearly $600 million. The contracting official
coordinated these changes with SBA via e-mail. Rather than
disapproving the request or evaluating the impact on other small
businesses, SBA only expressed concern that the contracting officers
were absorbing work into the contract that was well within the
capability of other 8(a) contractors, indicating that it was “troubled”
over the loss of a prime contracting opportunity for other small
businesses. The contracting officer told us that the Air Force has now
decided to stop adding services to the contract and will maintain the
other existing small business contracts.

When a procuring agency is interested in offering a requirement to a
specific participant in the 8(a) program for a sole-source contract, the
agency is required to send SBA an offering letter with information on the
description of the work, the NAICS code, anticipated dollar value of the
requirement, and the names and addresses of any small business
contractors that have performed on the requirement during the previous
24 months, among other things. At the time that SBA accepts a
procurement for award into the 8(a) program, it is required to consider
whether individual small businesses, a group of small businesses in a
geographical area, or other business programs will be adversely

*’GAO ultimately denied the protest on the basis that GAO is required to give deference to
an agency’s reasonable interpretation of its regulations and SBA’s analysis showed that the
small business protestor would appear not to have met the requirements for presuming
adverse impact. Catapult Technology, Ltd., B-294936, B-294936.2, January 13, 2005.
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impacted.” Adverse impact is determined to be present where, among
other things, a small business has been performing the requirement
outside the 8(a) program and this work represents 25 percent or more of
its revenue.”

In almost all cases for the 16 large sole-source contract we reviewed,
SBA'’s letters to the agencies approving the procurements contained
boilerplate language: “a determination has been made that acceptance of
this procurement will cause no adverse impact on another small business
concern.” The language in the acceptance letters suggests that SBA
conducted a formal adverse impact study, yet this was not the case for any
of the contracts we reviewed. The letters do not clarify whether the
determination was made based on a formal adverse impact study or
whether no determination was required because the requirement was new
or previously had been performed by a large business. SBA officials told us
that the language is intended to encompass all situations where there is no
adverse impact.

SBA officials stated that it is difficult for them to ensure that other small
businesses are not negatively affected because they are relying on the
procuring agency to provide the procurement history, and, in their view,
procuring agencies are not always forthcoming. During our review, the
Alaska district office revised its standard letter to agencies to state that the
adverse impact determination was made based on the procurement history
the agency provided to SBA in its letter offering the procurement to the
8(a) program. The letter also now states that the determination that
acceptance of the procurement will cause no adverse impact on another
small business was made on the basis of the agency’s identifying the
requirement as new or not identifying an incumbent contractor.

*1f the requirement was already being performed under an 8(a) contract or is considered a
new requirement, SBA is not required to perform the adverse impact study. SBA is
required, under certain circumstances, to consider that adverse impact may exist if the
requirement is a consolidation of work previously performed by small businesses.

*The other requirements are that the small business concern must have performed the
requirement for at least 24 months and is currently performing the requirement or finished
performing within 30 days of the offering into the 8(a) program.
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Failing to Determine
Substantial Unfair Competitive
Advantage

Not Ensuring That Partnerships
between ANCs and Large Firms
Operate As Intended

The Small Business Act states the following

In determining the size of a small business concern owned by a socially and
economically disadvantaged Indian tribe™ (or wholly owned business entity of
such tribe) each firm’s size shall be independently determined without regard to
its affiliation with the tribe, any entity of the tribal government, or any other
business enterprise owned by the tribe, unless the Administrator determines that
one or more such tribally owned business concerns have obtained, or are likely to
obtain, a substantial unfair competitive advantage within an industry category.31

SBA has incorporated this language into its 8(a) regulation, but is not
making the determinations that these business concerns have obtained, or
are likely to obtain, a substantial unfair competitive advantage. In fact, the
agency has no procedure in place to make these determinations. Officials
told us that the language in the statute is confusing and that they are not
sure how to implement it. They had not taken steps to obtain clarification
and make any needed revisions to the 8(a) regulation or their standard
operating procedures. SBA officials noted that the amount of participation
by ANCs in the federal contracting market is so minimal when compared
to all other businesses that they do not expect an ANC would have a
substantial unfair competitive advantage in one industry.

SBA is required to approve partnerships between 8(a) and other firms,
such as mentor-protégé and joint venture arrangements, to ensure the
agreements are fair and equitable and will be of substantial benefit to the
8(a) concern. Where SBA concludes that an 8(a) concern brings very little
to the joint venture relationship in terms of resources and expertise other
than its 8(a) status, SBA regulations state that SBA will not approve the
joint venture agreement. SBA officials told us that they work closely with
the partnership firms to ensure that the 8(a) company has control in the
joint venture and will be gaining from the relationship. Further, SBA’s
regulations state that SBA will not approve a mentor-protégé relationship
that it determines is merely a vehicle to enable a non-8(a) participant to
receive 8(a) contracts.

®Indian tribe in this case is defined to include ANCs.

115 U.S.C. § 636()(10)(N) (D) (ID).
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We found indications that oversight of these partnership relationships,
particularly in the context of ANCs’ unique provisions and large
businesses that want to take advantage of those provisions, may not be
adequate. For example, representatives from an ANC firm told us that its
mentor firm exploited it for its 8(a) status. In pursuit of a particular
contract, the Alaska-based subsidiary invested in an office and staff in
Arkansas at the advice of its mentor. When the contract was not won, the
mentor deserted the protégé, and the subsidiary was left to search for
federal work on its own in Arkansas.

ANC firms in the 8(a) program provide information to SBA on their
partnership arrangements as part of the annual review process, and SBA is
reliant on this information to assess the partnerships’ success. Therefore,
SBA may not obtain all necessary information to determine if the
partnership is working as intended, even though SBA has primary
responsibility to monitor these arrangements.™

We found examples where the procuring agency had concerns about a
partnership situation, but did not report its concerns to SBA, nor did SBA
ever inquire whether the partnership was working as intended.

« A State Department program official told us that his office had good
intentions when it identified a joint venture between an 8(a) ANC firm
and a large firm for a sole-source 8(a) award of an international
construction services contract. In line with the business development
aspect of SBA’s mentor protégé program, the State Department official
had envisioned that the ANC firm would gain construction experience
from the globally recognized larger partner and then compete on its
own for other construction work at the State Department. However,
the official, who was also the contracting officer representative,
expressed concern that all the actual construction work was being
subcontracted out and the joint venture was only doing construction
management, which was not the intent when the requirement was
offered to the 8(a) program. Moreover, in an e-mail to the contracting
officer, this official suggested that the contractor had some
performance problems and may have been circumventing the prices
negotiated in the contract by using subcontracts for all the work. The
program official never made these concerns known to SBA, nor did
SBA ever inquire whether the partnership was working as intended.

2SBA can request additional information from the participant as it deems necessary as part
of its annual review.
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Not Collecting Information on
ANC Participation

Conclusion

According to State Department officials, the contracting officer looked
into the matter and found the concerns were unfounded.

¢ In another example at the State Department, officials had some
concerns that the 8(a) ANC firm was a front company for the large
business in a joint venture for another construction project. In
response to the concerns, representatives from the joint venture
presented information to State officials on the role of the ANC firm,
stating that it was involved with management from top to bottom and
that the large firm would provide construction expertise where needed.
We found no evidence that State officials contacted SBA about this
issue at the time.

SBA recognizes that the mentor-protégé aspect of the 8(a) program can be
an important component of the overall business development of small
businesses. However, officials believe that joint ventures between mentors
and their protégés may be inappropriate for 8(a) sole-source contracts
above competitive thresholds set for other 8(a) firms. SBA cites
complaints that non-8(a) firms have received substantial benefits through
the performance of large sole-source 8(a) contracts as joint venture
partners with tribally-owned and 8(a) ANC firms. Further, where the joint
venture involves a large business mentor, SBA recognizes a perception
that large businesses may be unduly benefiting from the 8(a) program.

SBA lacks adequate data regarding the 8(a) program in general and does
not collect any information on ANCs’ 8(a) activity. SBA could not provide
us with reliable data for ANC revenues in the 8(a) program, even though
all program participants are required to report this information annually.
An SBA official explained that the district offices stopped using the
database that collects this information and therefore the agency had no
recent data on 8(a) participants’ revenues. Overall, data on ANC 8(a)
contracting activity were not readily available. There is no mechanism in
place for agencies to code 8(a) awards to ANCs in FPDS, for example.

The complex nature of some ANCs’ 8(a) business practices, combined
with the competing ANCSA and 8(a) program goals of economic
development for Alaska Natives versus development of individual small
businesses, create the need for SBA to tailor its regulations and policies as
well as to provide greater oversight in practice. Furthermore, since
agencies can contract directly with ANC firms, they too have responsibility
to ensure that these firms are operating in the program as intended.

Page 39 GAO-06-399 Alaska Native Corporations



Recommendations for
Executive Action

Without this level of oversight, there is clearly the potential for unintended
consequences or abuse.

We recommend that the Administrator of SBA take the following five
actions when revising relevant regulations and policies:

Ascertain and then clearly articulate in regulation how SBA will
comply with existing law to determine whether and when one or more
ANC firms are obtaining, or are likely to obtain, a substantial unfair
competitive advantage in an industry.

In regulation, specifically address SBA’s role in monitoring ownership
of ANC holding companies that manage 8(a) operations to ensure that
the companies are wholly owned by the ANC and that any changes in
ownership are reported to SBA.

Collect information on ANCs’ 8(a) participation as part of required
overall 8(a) monitoring, to include tracking the primary revenue
generators for 8(a) ANC firms to ensure that multiple subsidiaries
under one ANC are not generating their revenue in the same primary
industry.

Revisit regulation that requires agencies to notify SBA of all contract
modifications and consider establishing thresholds for notification,
such as when new NAICS codes are added to the contract or there is a
certain percentage increase in the dollar value of the contract.

¢ Once notification criteria are determined, provide guidance to
the agencies on when to notify SBA of contract modifications
and scope changes.

Consistently determine whether other small businesses are losing
contracting opportunities when awarding contracts through the 8(a)
program to ANC firms.

We also recommend that the Administrator of SBA take the following five
actions to improve practices pertaining to SBA’s oversight.

Standardize approval letters for each 8(a) procurement to clearly
assign accountability for monitoring of subcontracting and for
notifying SBA of contract modifications.
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Agency Comments
and Our Evaluation

e Tailor wording in approval letters to explain the basis for adverse
impact determinations.

¢ C(Clarify MOUs with procuring agencies to state that it is the agency
contracting officer’s responsibility to monitor compliance with the
limitation on subcontracting clause.

o Evaluate staffing levels and training needed to effectively oversee ANC
participation in the 8(a) program and take steps to allocate appropriate
resources to the Alaska district office.

¢ Provide more training to agencies on the 8(a) program, specifically
including a component on ANC 8(a) participants.

To ensure that agencies are properly overseeing ANC 8(a) contracts, we
recommend that the Secretaries of the Departments of Defense, Energy,
Homeland Security, the Interior, State, and Transportation and the
Administrator of NASA take the following action:

o Work with SBA to develop guidance to agency contracting officers
on how to comply with requirements of the 8(a) program such as
limitations on subcontracting and notifying SBA of contract
modifications, particularly when contracting with 8(a) ANC firms.

We provided a draft of this report to the departments of Defense, Energy,
Homeland Security, Interior, State, and Transportation and to NASA and
SBA. We received written comments from SBA, Homeland Security, the
Interior, NASA, State, and Energy. We received official oral comments
from Defense and Transportation. We also received written comments
from the Native American Contractors Association. The written comments
we received are included as appendixes II through VIIIL.

In its written comments, SBA took issue with several aspects of the report.
Its letter did not indicate whether or not it plans to implement the
recommendations we made, but in a subsequent email the agency
expressed disagreement with several of them. SBA’s comments and our
views on them follow.

o The agency referred to the concerns we raise as “subjective” and
stated that our analysis relies “far too heavily on isolated individual
anecdotes” to support findings and recommendations pertaining to
8(a) ANC activity. We strongly disagree with this characterization.
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Our findings are supported by the facts we gathered and our
analysis of regulations, policies, contract files, ANC annual reports,
FPDS and agency data, and other relevant documentation, as well
as interviews with agency contracting officers and acquisition
officials, SBA officials in headquarters and the Alaska district
office, and representatives of 30 ANCs. The findings we developed
and the shortcomings in oversight we found directly support the

10 recommendations we make to SBA. Further, it is an undisputed
fact that there has been significant growth in federal dollars
awarded to 8(a) ANC firms in recent years, as recognized by SBA
in its comment letter. Clearly, 6 of the 7 procuring agencies in our
review--which account for most of the government’s 8(a) dollars to
ANC firms--agree that there is a need for them to work with SBA to
develop guidance for contracting officers in light of the unique
procurement advantages Congress has provided 8(a) ANC firms.

SBA believes that our report should cite federal dollars to women-
owned and other small business categories and the government’s
achievement of small business goals in general. That information is
not relevant to this report. Our review focused specifically on ANC
activity in the 8(a) program, as set forth in appendix I, which
outlines our scope and methodology.

SBA states that it has recently taken a number of steps to improve
oversight of the 8(a) program, including taking into consideration
special provisions afforded to 8(a) ANC firms, Native Hawaiian
Organizations, and Indian tribes. It is unclear what steps SBA is
referring to. While we note in our report that SBA officials told us
they were planning to revise regulations and policies, we were not
provided with any evidence that this or any other planned action
had been taken, despite our requests for the information.

SBA states that it is “conjecture” to make recommendations
pertaining to data on 8(a) ANC activity until the lack of data
explaining 8(a) participants’ economic activities, including ANC
firms, is resolved. Our recommendation on data collection is
intended to address this very gap. It is directed at SBA because that
agency is responsible for managing the 8(a) program. We found
that SBA lacked adequate data on the 8(a) program in general and
was not collecting any information on ANC firms’ activity
specifically.
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o SBA pointed out that the statutory language refers to “substantial”
unfair competitive advantage, a change we have made to the
report. SBA found our focus on this issue unreasonable, stating
that all 8(a) participants have been accorded a competitive
advantage. During our review, it was clear that SBA had in place no
policy or procedure to make unfair competitive advantage
determinations. We do not understand how SBA can ignore the fact
that Congress has directed it to make these determinations
specifically for ANC firms in the 8(a) program.

o SBA refers to the tone of our report as “unsettling” and suggests
that it could lead readers to conclude that we have concerns with
the fact that agencies can count 8(a) ANC contracts toward their
federal small business goals. We express no concerns of the kind.
Rather, our concerns, as reflected in the recommendations to SBA,
pertain to the level of oversight it is exercising over 8(a) ANC
activity.

¢ In an e-mail sent after the comment letter, SBA expressed
disagreement with several of the recommendations but did not
address the others. It stated that its annual reviews track
ownership changes and the business mix of all 8(a) participants
and that its regulations require contracting officers to report
contract modifications. These comments are not responsive to our
recommendations. Our recommendations specifically discuss
monitoring ownership of ANC holding companies, tracking primary
revenue generators across 8(a) ANC subsidiaries, and establishing
thresholds for notification of 8(a) contract modifications. SBA
disagreed with the recommendation on determining whether other
small businesses are losing contracting opportunities, stating that
it already does so for all 8(a) sole-source offerings. As illustrated
by the examples in our report, this is not the case.

SBA’s written comments are included as appendix II.

The Department of Homeland Security agreed with the recommendation
affecting it and indicated it would partner with SBA to ensure that the
department’s contracting officers have a thorough understanding of all
contracting regulations on awarding contracts under SBA’s 8(a) program.
Homeland Security requested that we reflect that the department has only
been in existence since 2003 and that FPDS data would not be available
for the 5-year period. We agreed and added this point to our explanation of
why we did not include the department in our trend analysis. In addition,
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the department stated that, in providing us a list of contracts awarded to
firms with the DUNS numbers we provided, officials did not indicate that
it included all contracts awarded to ANC firms. Homeland Security
attempted to reconcile the identified missing contracts from the list of
contracts awarded to ANCs; however, we still determined that the
agency’s data were inadequate to include in our trend analysis. Homeland
Security’s written comments are included as appendix III.

The Department of the Interior agreed with the recommendation affecting
it and proposed that an interagency work group be established and headed
by the SBA to develop guidance for contracting officers. The department
also provided specific comments on the contract awarded to an ANC firm
on behalf of DOD’s Counter Intelligence Field Activity (CIFA). The Interior
Department said that the referenced contract was not awarded to the ANC
firm “because CIFA...had requested that firm.” The evidence we gathered
from the contract file, as well as interviews with the contracting officer
and the ANC firm, support the facts as we have stated them. CIFA, through
a preauthorization letter, had arranged with the ANC firm to provide a
variety of urgently needed services and requested that GovWorks award
the contract to that firm. Interior’s written comments are included as
appendix IV.

NASA agreed with the recommendation affecting it and indicated that it
will work with the SBA to develop guidance and to provide whatever
assistance SBA may need to address the recommendations directed to it.
NASA’s written comments are included as appendix V.

The State Department agreed with the recommendation affecting it, stating
that it will work with the SBA to develop standardized guidance to
contracting officers on monitoring limitations on subcontracting and SBA
notification of contract modifications. The State Department noted that
the contract negotiations involving an 8(a) ANC joint venture took place in
a compressed acquisition cycle and that SBA was in direct contact with
the venturing parties at the time they were negotiating the contract. State
concludes that because of SBA’s “simultaneous interaction” with the
venturing parties and with State’s contracting officer, a formal request for
SBA intervention would have been superfluous. However, our discussion
focuses on the concerns about the extent of work being performed by the
8(a) ANC firm versus that of its joint venturing partner. These issues were
raised within the State Department several months after the contract was
awarded, and SBA was not notified at that time. The department also
suggested some technical changes, which we incorporated as appropriate.
The department’s written comments are included as appendix VI.
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The Department of Energy did not comment on the recommendation. It
stated that our report gives the impression that agencies rely
“significantly” on the ANC program to achieve small business goals. Our
report does not state or imply that. Rather, we note that contracting
officers have turned to 8(a) ANC firms as a way to help them meet their
goals. The department also pointed to a perceived inconsistency in the
report dealing with the “limitations on subcontracting” clause as it
pertains to construction contracts. We disagree; the section in the report
on this matter clearly establishes that the limitation for construction
contracts is different than for other services. Energy’s written response is
included as appendix VII.

In official oral comments, DOD agreed with the recommendation, stating
that the development of additional guidance by the department to ensure
the effective oversight of 8(a) ANC contracts is necessary and that the
department will work closely with SBA to develop this guidance. DOD
added that, prior to commencement of these efforts, it is imperative that
SBA undertake the actions we recommended for revising its relevant
regulations and policies and improving its oversight practices concerning
8(a) ANC contracts, as these changes will form the basis of the new or
expanded DOD-specific guidance.

In official oral comments, the Department of Transportation agreed with
the recommendation. Transportation also provided some technical
comments that we incorporated as appropriate.

We also received written comments from the Native American Contractors
Association. The association believes that we should more fully
acknowledge the legal and policy basis of 8(a) program rules for Native
Entities. We believe the report thoroughly explains the legislative basis for
8(a) ANC firms’ procurement provisions and that it sets forth the rules for
ANC firms as compared to those for other 8(a) firms. The association also
raised several broader issues that impact the entire federal procurement
system that it believes we should have included, such as in the areas of
contract bundling, acquisition workforce, improper counting toward small
business goals, and modifications to contract scope. While these are areas
that we have reported on in the past, the focus of this audit was on 8(a)
ANC contracting. Contrary to the association’s assertion, we do place
certain findings—particularly with regard to the limitations on
subcontracting and notification to SBA of contract modifications—in the
context of the 8(a) program in general. For example, our
recommendations to SBA on these issues are not limited solely to 8(a)
ANC contracting activity. In technical comments provided separately, the
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association suggested that, for context, we include reference to total
federal procurement spending on goods and services. We have added this
information as a note to figure 3. The association’s comments are included
as appendix VIIIL.

We are sending copies of this report to the Secretaries of Defense, Energy,
Homeland Security, the Interior, State, and Transportation; the
Administrators of SBA and NASA; the Director, Office of Management and
Budget; the Native American Contractors Association; and other interested
congressional committees. We will make copies available to others upon
request. In addition, this report will be available at no charge on GAO’s
Web site at http:/www.gao.gov.

If you or your staff have questions about this report, please call me at
(202) 512-4841 or schinasik@gao.gov. Contact points for our Offices of
Congressional Relations and Public Affairs may be found on the last page
of this report. See appendix XII for a list of major contributors to this
report.

Q SQ\&N.\O&\
Katherine V. Schinasi

Managing Director
Acquisition and Sourcing Management
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Chairman
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House of Representatives

The Honorable Tom Davis
Chairman

The Honorable Henry A. Waxman
Ranking Minority Member
Committee on Government Reform
House of Representatives

The Honorable Don Young
House of Representatives

The Honorable Peter T. King
Chairman

The Honorable Bennie G. Thompson
Ranking Minority Member
Committee on Homeland Security
House of Representatives

The Honorable Olympia J. Snowe

Chair

The Honorable John F. Kerry

Ranking Minority Member

Committee on Small Business and Entrepreneurship
U.S. Senate
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We conducted our work at the Small Business Administration (SBA),
including its national headquarters and district office in Anchorage,
Alaska, the Departments of Defense, Energy, Homeland Security, the
Interior; State, and Transportation, and the National Aeronautics and
Space Administration (NASA). We traveled to Alaska and met with
representatives of 30 Alaska Native corporations (ANC). We also met with
representatives of the Native American Contractors Association in
Washington, D.C. and interviewed officials from a number of small
businesses as well as representatives from an 8(a) association. We
reviewed relevant legislation, including the Alaska Native Claims
Settlement Act (ANSCA) for background on the ANC corporate structure
and the Small Business Act and other relevant legislation to understand
the pertinent procurement advantages that ANC firms receive in the 8(a)
program.

To identify overall trends in the government’s contracting with ANCs, we
obtained data from the Federal Data Procurement System (FPDS) for
fiscal years 2000 through 2004. To gather data on federal 8(a) contracting
with ANCs, we identified each ANC firm’s Data Universal Numbering
System (DUNS) number and used this information to obtain data from
FPDS and agencies. To assess the reliability of the procurement data used
in our 5-year trend analysis, we (1) compared FPDS and agency data to
verify the accuracy of the data; (2) reviewed related documentation,
including contract files; and (3) worked closely with agency officials to
identify and resolve any data problems. When we found discrepancies, we
brought them to the agency’s attention and worked with them to correct
the discrepancies before conducting our analyses. We determined that the
data were sufficiently reliable for the purposes of our report. We had
planned to include Homeland Security in our trend analysis, but did not do
so for two reasons. First, since FPDS only includes Homeland Security
contract data for part of fiscal year 2003 and beyond, we were unable to
confirm the reliability of the data for the purposes of our 5-year trend
analysis. Second, we found that the data from Homeland Security were
inconsistent and therefore questioned the reliability of the data overall.
For example, the data provided did not include contracts awarded by
Immigration and Customs Enforcement and contained other data errors,
such as contracts recorded with either an incorrect dollar value or as sole
source when awarded competitively.

To assess the trends in government 8(a) sole-source contracting with
ANCs from fiscal years 2000 to 2004, we reviewed data from the six federal
agencies that, according to FPDS, comprise about 85 percent of total
federal dollars obligated to ANCs via the 8(a) program. These agencies
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were the departments of Defense, Energy, the Interior, State, and
Transportation and NASA, which obligated about $2.5 billion in sole-
source contracts to ANCs for fiscal years 2000 through 2004. To
understand the facts and circumstances surrounding specific contract
awards, we reviewed contract files, interviewed agency contracting
officers, and reviewed any relevant bid protests for 16 large dollar value,
sole-source 8(a) contracts at seven agencies. Whereas we included six
agencies in our 8(a) sole source trend analysis, we added the Department
of Homeland Security to our contract file review. To identify two sole-
source contracts awarded by Homeland Security, we began reviewing the
contracts with the largest dollar awards from the data provided, but had to
exclude a number of the largest contracts from our file review due to
errors in the data. We brought significant data errors to the attention of
Homeland Security officials and the department stated that it has initiated
corrective action. For the seven agencies, we selected contracts based on
high ultimate award values and high dollars obligated to date that
represented a variety of contractors and services. We made the initial
contract selections based on the available data at that time.

To assess how ANCs use the 8(a) program, we reviewed documentation
and spoke with representatives from 30 Alaska Native corporations—all
13 regional and 17 selected village or urban corporations—and some of
their 8(a) subsidiaries. In selecting corporations to interview, we
considered diversity in geography, financial strategy and profitability, and
participation in the 8(a) program. Tables 5 and 6 show the corporations
included in our review.
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|
Table 5: ANCs with Subsidiaries Participating in the 8(a) Program (26)

Regional corporations (12)

Ahtna, Incorporated

Arctic Slope Regional Corporation

Bering Straits Native Corporation

Bristol Bay Native Corporation

Calista Corporation

Chugach Alaska Corporation

Doyon, Limited

Koniag, Incorporated

NANA Regional Corporation

Sealaska Corporation

The Aleut Corporation

The 13th Regional Corporation

Village and urban corporations (14)

Corporation Village(s) or urban area Region
Afognak Native Corporation Afognak, Port Lions Koniag
Baan o yeel kon Corporation Rampart Doyon
Bethel Native Corporation Bethel Calista
Chenega Corporation Chenega Chugach
Choggiung, Limited Dillingham Bristol Bay
Goldbelt, Incorporated Juneau Sealaska
Kikiktagruk Inupiat Corporation Kotzebue NANA
K'oyitl'ots’ina, Limited Allakaket, Alatna, Hughes, Huslia Doyon
MTNT, Limited McGrath, Telida, Nikolai, Takotna Doyon
Olgoonik Corporation Wainwright Arctic Slope
Tanadgusix Corporation Saint Paul Aleut
The Eyak Corporation Cordova, Eyak Chugach
Tyonek Native Corporation Tyonek Cook Inlet
Ukpeagvik Inupiat Corporation Barrow Arctic Slope

Source: Documentation provided by the ANCs.
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|
Table 6: ANCs That Do Not Have Subsidiaries Participating in the 8(a) Program (4)

Regional (1)

Cook Inlet Region, Incorporated

Village (3)

Corporation Village(s) or urban area Region
Huna Totem Corporation Hoonah Sealaska
Kuukpik Corporation Nuisqut Arctic Slope
Yak-Tat Kwaan, Incorporated Yakutat Sealaska

Source: Documentation provided by the ANCs.

Additionally, we visited seven villages with populations that had a high
percentage of Alaska Natives to understand the lifestyle and livelihood of
the Alaska Native people. We selected these villages based on diversity in
geography, population, average per capita income, and shareholder culture
and history. We also attended a shareholders’ annual meeting at one of
these villages to observe communication and relations between
shareholders and corporate management. Table 7 shows the villages we
visited.

Table 7: Villages Visited

Corporation

participating Estimated

Associated village in 8(a) population Average per Percentage Alaska
Village corporation program? Region (2004) capita income Native’
Bethel Bethel Native Corporation Yes Calista 5,888 $20,267 68%
Chenega Bay Chenega Corporation Yes Chugach 81 $13,381 78%
Dillingham Choggiung, Limited Yes Bristol Bay 2,422 $21,537 61%
McGrath MTNT, Limited Yes Doyon 367 $21,553 55%
Napaskiak Napaskiak, Incorporated No Calista 436 $8,162 98%
Nikolai MTNT, Limited Yes Doyon 121 $11,029 81%
Yakutat Yak-Tat Kwaan, Incorporated No Sealaska 680 $22,579 47%

Source: State of Alaska, Department of Commerce.

® Defined as percent of population reporting race as Alaska Native alone or in combination with one or
more races

To understand the structure, shareholder population, and involvement in
the 8(a) program of each corporation, we examined annual reports and
other documentation from our selected 30 corporations and spoke with
Alaska Native shareholders. We also interviewed ANC executives on
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corporate governance, strategies for participation in the 8(a) program, and
benefits provided to shareholders. Additionally, we met with executives at
selected subsidiaries participating in the 8(a) program to understand their
structure, business strategies, and relationship to their parent
corporations.

To establish whether SBA’s oversight over ANCs in the 8(a) program is
adequate, we reviewed relevant regulations and operating procedures to
understand the requirements for oversight of the 8(a) program and of ANC
8(a) activity. We interviewed SBA officials at the Alaska district office and
reviewed relevant files to understand that staff’s oversight role and
workload priorities. Finally, we analyzed documents from and spoke with
SBA headquarters officials in the Washington, D.C. office to understand
their oversight of district offices and the 8(a) program and whether the
officials have assessed and addressed the impact of increased ANC activity
on the 8(a) program.
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U.S. SMALL BUSINESS ADMINISTRATION
WasHINGTON, DC 20418

Ms. Katherine V. Schinasi f
Managing Director :
Acquisition and Sourcing Management t"*s Ry

United States Government Accountability Office
Washington, DC 20548

Dear Ms. Schinasi:

Thank you for the opportunity to comment on the draft Government Accountability Office
(GAO) repott entitled, “Contract Management: Increased Use of Alaska Native Corporations’
Special 8(a) Provisions Calls for Tailored Oversight” (GAO-06-399).

The draft report clearly shows that the Alaska Native Corporations (ANCs) have successfully
utilized the Smail Business Administration’s (SBA) 8(a) Business Development program (8(a)) to
improve local economic conditions and provide increased social services to Native Alaskans.

This outcome was precisely what Congress intended when it passed legislation in 1986 to allow
concerns owned and controlled by ANCs to participate in the 8(a) program. As the report notes,
Federal contract dollars obligated to firms owned by ANCs grew from $265 million in FY 2000
to $1.1 billion in FY 2004.

It needs to be emphasized that there is no indication within this report of wrongdoing by any
participant in this program. The subjective concerns raised by the authors appear to come from
activities that are allowed within the program as Congress designed it.

The report fails to cite the significant increases in Federal contract dollars during the same period

of time going to women-owned small businesses (reaching $9.1 billion in FY 2004), service

disabled veteran small businesses ($1.2 billion), HUBZone firms ($4.8 billion), and small

business in general ($69.2 billion). It also neglects to report that the Federal Government

achieved its goal during FY 2003 and FY 2004 that 23 percent of its prime contracting dollars be
jed to small busi

These successes have been achieved through the SBA’s continuing oversight of Federal
procurement programs. Even before the premature release of this report, the Agency had already
taken a number of steps to improve the oversight of the 8(a) program, including taking into
consideration special provisions afforded to 8(a) concerns owned and controlled by ANCs, Native
Hawaiian Organizations, and Indian tribes.

Additionally, the Agency is revising its Partnership Agreements with the various procuring
agencies to make clear their roles and responsibilities for monitoring contract compliance of and
performance by 8(a) firms. A new management team responsible for the 8(a) program has also
recently been installed.

The SBA is concemed with the comments attributed to two isolated contracting officers in the
draft report as to their perception for awarding contracts and proper contract administration for
ANC 8(a) firms. The reliance on these individuals as being representative of the entire program
greatly skews the presentation found in this draft report.

Fosers) Ruccasg Program f Peicasd on Recycisd Pagar
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The Agency also has several specific concerns with the draft report:

o This analysis relies far too heavily on isolated individual anecdotes to suggest specific
findings and recc dations about ANC participation in the 8(a) program.

¢ The lack of data explaining the ecc ic activities of firms within the 8(a) program,
mcludmg ANCs, needs to be resolved before substantive program changes can be
mpl d. It is conj ¢ at this time to make such recommendations until the curren
sntuatxon is more fully understood.

e The GAO conceins discussed in the report apply to the entire 8(a) program, not merely
the participation of an individual group conducting activities within the program. These
concerns are subjective in nature. Moreover, nothing in this report appears to be
indicative of wrongdoing by program participants.

e The SBA has concerns with GAQ’s focus on the alleged inability to articulate when
ANCs have an “unfair competitive advantage” within an industry. The statute (as shown
in the report) clearly designates a higher threshold for regulatory action — a “substantial
unfair competitive advantage.”

SBA also finds this focus ble, as the clearly a non-competitive,
sole-source procurement system that is used widely by all 8(a) participants. By design,
the 8(a) program yields a competitive advantage to all participating firms over other
small businesses.

o The tone of the report is unsettling. The ANCs are utilizing the statute to bring resources
back to improve their Native Alaskan communities. Current law gives Federal
contracting officers the ability to count these set-asides toward meeting the Federal 23
percent goal. The tone of the report could lead one to conclude that GAO has concerns
with this result.

We look forward to working with GAO to further strengthen our administration of the 8(a)
program. Thank you for taking our views into consideration.

Sif

erely,

Deputy Assoctate Deputy Administrator for
Government Contracting and Business Development
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Note: Page numbers in
the draft report may differ
from those in this report.

U.S. Department of Homeland Security
Washington, DC 20528

- 6&“"‘!@ 3

gy Homeland
\@f Security

April 12, 2006
David Cooper
U.S. Government Accountability Office
441 G Street, NW

Washington, DC 20548

Dear Mr. Cooper,

RE: Draft Report GAO-06-399, Contract Management Increased Use of Alaska
Native Corporations’ Special 8(a) Provisions Calls for Tailored Oversight
(GAO Job Code 120437)

The Department of Homeland Security appreciates the opportunity to comment on the
Government Accountability Office’s (GAO) draft report. We agree with the
recommendations contained therein. However, pursuant to discussion between DHS
representatives and GAO representatives on April 6, 2006, DHS recommends revising
the statement “Due to incomplete data maintained by the Department of Homeland
Security, we could not include that department in our overall trend analysis”. Given the
fact that the GAO’s trend analysis spanned a five year period and the Department has
only been in existence since 2003, it is unclear how DHS could have been included in
GAO’s five year trend analysis for this study. We respectfully suggest the following
language be included in lieu of the language contained on page 3 of the draft report, “We
planned to include the Department of Homeland Security’s data in our trend analysis;
however, since DHS has only been in existence since 2003 DHS’ Federal Procurement
Data System data only includes contract information from 2003 and beyond and could
not be included in our five year trend analysis.”

In response to the statement “Further, we found that the data from Homeland Security
was inconsistent, and therefore questioned the reliability of the data overall” which was
included under Appendix I, Scope and Methodology, page 41, GAO is reminded that in
order to provide a listing of DHS contracts awarded to ANCs, DHS conducted a search
based on the Data Universal Numbering System (DUNS) numbers provided by GAO.
This listing was limited to contracts awarded to firms who possessed the DUNS numbers
provided by GAO and had dollars obligated. Our original response was based on GAO’s
requested DUNS numbers. We did not indicate that the list we provided was an all
inclusive listing of DHS contracts awarded to ANC’s. This was previously noted in
discussions with GAO.

www.dhs.gov
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As far as the statement indicating the DHS information “contained other data errors, such
as contracts recorded with either an incorrect dollar value or as sole source when it was
awarded competitively”, which was also included under Appendix I, Scope and
Methodology, page 41, we thank the GAO for providing specific information on the six
(6) contracts which contained inaccurate system information. DHS has initiated
corrective action by contacting the responsible Procurement Offices to instruct them to
have the responsible Contracting Officer correct each identified inaccuracy.

Although DHS currently has severe procurement staffing shortages (reference GAO
report 05-179), we realize the importance of maintaining complete and accurate system
data and will continue to emphasize this importance to the DHS components responsible
for this data.

We believe the GAO’s recommendations are useful in recommending that Small
Business Administration (SBA) take a variety of actions, including revisions to
regulations, policies, and practices, to improve oversight of ANC 8(a) activity and that
procuring agencies provide guidance to contracting officers. DHS recognizes the need of
improved oversight and better guidance and will partner with SBA to ensure DHS
contracting officers have a thorough understanding of all DHS contracting regulations
relative to awarding contracts under SBA’s 8(a) program.

L D Poand-od:

Steven J. Pecinovsky
Director
Departmental GAO/OIG Liaison Office
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Note: Page numbers in
the draft report may differ
from those in this report.

United States Department of the Interior m

OFFICE OF THE ASSISTANT SECRETARY -\N
POLICY, MANAGEMENT AND BUDGET TAKE PRIDE"
Washington, DC 20240 INAMERICA
AR 1 2 72006

Ms. Michele Mackin

Assistant Director, Acquisition and Sourcing Management
U.S. Government Accountability Office

Washington, DC 20548

Dear Ms. Mackin:

Thank you for providing us with the opportunity to review and comment on the draft
report entitled, “Contract Management: Increased Use of Alaska Native Corporations’
(ANC) Special 8(a) Provisions Calls for More Oversight (GAO-06-399).”

The draft report provides comprehensive information on the unique and rapidly growing
field of ANC 8(a) contracting and ANC’s in general. We concur with the
recommendation made to the Department of the Interior and six other agencies to work
with the U.S. Small Business Administration (SBA) to “develop guidance to agency
contracting officers on how to comply with requirements of the 8(a) program such as
limitations on subcontracting and notifying SBA of contract modifications, particularly
when contracting with 8(a) ANC firms.” To address the recommendation, we propose
that an inter-agency work group be established and headed by the SBA to develop this
important and much needed guidance for our contracting and Small and Disadvantaged
Business Utilization and Development communities.

In addition, the following comments are provided to clarify the general nature of, and
special circumstances surrounding, the contract for management support functions and

- the provision of contractor collocation space referred to on pages 13, 15, and 16 of the

draft report:

The referenced contract was not awarded to the ANC firm “because CIFA [the DoD
Counterintelligence Field Office] had requested that firm.” The contract was awarded on
the basis of representations made by the Director of CIFA regarding the urgency of the
requirement coupled with the responsiveness of the proposal submitted by the ANC firm.
The May 28, 2003 letter conveying those representations invoked the authority of section
856 of the Homeland Security Act (Pub. L. 107-296) to exercise streamlined procedures
as set forth in 10 U.S.C. § 2304(c)(1), (2), (6), and (7), which may be other than fully
competitive.

The letter from the Director of CIFA also included a specific representation that
coordination had been effected with the Deputy Director of the General Services
Administration (GSA) Metropolitan Service Center for the National Capital Region, and
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that GSA regulations would not govern this contract. The letter also included the
concurrence of the Chief Counsel, U.S. Department of Justice Foreign Terrorist Tracking
Task Force.

Although the ANC firm did have experience in information technology, they also were
certified by the SBA for construction and facilities management services. The ANC had
previously preformed this same type of support through contracts for other executive
agencies. The contracting officer considered the firm’s past performance before pursuing
a contract of the same scope in behalf of CIFA. A full legal review from the Department
of the Interior’s Office of the Solicitor was obtained prior to contract award.

If you or your staff has any questions regarding our comments, please contact Debra
Sonderman, Director, Office of Acquisition and Property Management and Senior
Procurement Executive on 202-208-6352, or Patricia Corrigan of her staff on 202-208-
1906.

Sincerely,

AL

R. Thomas Weimer
Assistant Secretary
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National Aeronautics and
Space Administration

Office of the Administrator
Washington, DC 20546-0001

APR 12 2006

Ms. Katherine Schinasi

Managing Director

Acquisition and Sourcing Management

United States Government Accountability Office
Washington, DC 20548

Dear Ms. Schinasi:

NASA has reviewed the draft GAO report, “Contract Management: Increased Use
of Alaska Native Corporations’ Special 8(a) Provisions Calls for Tailored Oversight”
(GAO-06-399) and thanks you for the opportunity to provide comments. The
information gathered from your report should help us improve NASA’s participation with
Alaska Native corporations (ANC).

In addition to the recommendations directed specifically to the Administrator of
the Small Business Administration (SBA), the report contains one recommendation
addressed to the Secretaries of the Departments of Defense, Energy, Homeland Security,
Interior, State, Transportation, and the Administrator of NASA. Specifically, GAO
recommends that these agencies, “Work with SBA to develop guidance to agency
contracting officers on how to comply with requirements of the 8(a) program such as
limitations on subcontracting and notifying SBA of contract modifications, particularly
when contracting with 8(a) ANC firms.”

NASA concurs with this recommendation. NASA’s Acting Assistant
Administrator for the Office of Small and Disadvantaged Business Utilization will work
with the SBA to develop such guidance and to provide whatever assistance SBA may
need to address the recommendations directed to them.

If you have any questions, or require additional information, please contact Mr.
Jim Balinskas (202) 358-0445.

Sincerely,

D —

Shana Dale
Deputy Administrator
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United States Department of State

Assistant Secretary and Chief Financial Officer

Washington, D.C. 20520

APR 12 2006
Ms. Jacquelyn Williams-Bridgers
Managing Director
International Affairs and Trade
Government Accountability Office
441 G Street, N.W.
Washington, D.C. 20548-0001

Dear Ms. Williams-Bridgers:

We appreciate the opportunity to review your draft report,
“CONTRACT MANAGEMENT: Increased Use of Alaska Native
Corporations’ Special 8(a) Provisions Calls for Tailored Oversight,”
GAO Job Code 120437.

The enclosed Department of State comments are provided for
incorporation with this letter as an appendix to the final report.

If you have any questions concerning this response, please contact
Shapleigh Drisko, Senior Procurement Analyst, Bureau of Administration,
Office of Small and Disadvantaged Business Utilization, at (202) 647-6078.

Sincerely,
/éLf{’m—v

Bradford R. Higgifis

cc:  GAO — Michelle Mackin
A —Frank Coulter (Acting)
State/OIG — Mark Duda
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Department of State Comments on GAO Draft Report

Contract Management: Increased Use of Alaska Native Corporations’

Special 8(a) Provisions Calls for Tailored Oversight
(GAO-06-399, GAO Code 120437)

Thank you for the opportunity to respond to the report entitled CONTRACT
MANAGEMENT: Increased Use of Alaska Native Corporations’ Special 8(a) Provisions
Calls for Tailored Oversight. The report cites instances where we did not notify
the Small Business Administration (SBA) of concerns that we had over the
formulation of joint ventures under the 8(a) mentor protégé program or other
contract management matters.

In your report, you stated:
We found one example, however, where the process of awarding to an 8(a) ANC
firm was not particularly expedient. An ANC firm proposed a price for a State
Department construction contract that was almost twice as much as the
government’s original cost estimate. The State Department negotiated extensively
for over a month, requesting four different price proposals from the contractor. At
one point, the contracting office considered terminating the solicitation and
awarding competitively to a prequalified firm, but due to time constraints the
department decided to accept the ANC firm’s final proposal, which was still
slightly over the government’s estimate.

We continued to negotiate with the firm because they were a small business
and this was the first time they had offered a proposal on a Departmental
solicitation. As with any new firm doing business with the Department,
there is a learning curve where they begin to understand our requirements
and we reach an understanding of what perceptions they had when putting
their price proposal together. It is not an unusual situation. Once
communications improved, their understanding of the needs of the
Department resulted in their offered price becoming closer to the
Government estimate of what the project should cost. The price went from
twice as much to slightly above our estimate. The negotiations came to a
successtul conclusion and we were able to determine that the final price was
fair and reasonable.

In the supporting documentation of the contract, the Price Negotiation
Memorandum states, “Based on the pricing analysis conducted on the
companies noted above (3 companies) in evaluating the Offeror’s submitted
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pricing, it has been determined that the Offeror’s pricing structure does meet
fair market value and is deemed to be fair and competitive.”

You also stated the following:

A State Department contracting official told us that his office had good intentions
when it awarded a construction services contract to a joint venture between an
8(a) ANC firm and a large firm. In line with SBA’s business development
program, the State Department had envisioned that the ANC firm would gain
construction experience from the globally recognized larger partner and then
compete on its own for other construction work. However, the official expressed
concern that all the actual construction work was being subcontracted out and the
joint venture was only doing construction management, which was not the intent
when the requirement was offered to the 8(a) program. Moreover, the contracting
officer representative, in an e-mail to the contracting officer, suggested that the
contractor had some performance problems and may have been circumventing the
prices negotiated in the contract by using subcontracts for all the work. The
official never made these concerns known to SBA, nor did SBA ever inquire
whether the partnership was working as intended.

The individual interviewed and referred to in your paragraph was not the
contracting officer. While the individual is knowledgeable in his area of
expertise, he is not directly involved in all aspects of the conduct of an
acquisition. That is the responsibility of the contracting officer and the
acquisitions staff.

ANC firms have sporadically targeted the Department in their marketing and
outreach efforts. In our 1999 outreach visit to Anchorage, we discovered that
the ANC construction firms possessed skill sets in project mobilization,
logistics and reacting to significant variances in operational site conditions
that routinely are hundreds of miles from their headquarters or bases of
operations. This capability is almost nonexistent in the small business
construction firms that we had previously known. We realized that there
were significant similarities between these firms and the large businesses
who routinely were awarded large overseas construction contracts.

We encouraged these Alaskan small businesses to consider the Department
of State as a potential market. We felt that through subcontracting to our
large business primes, these firms could gain the knowledge and experience
needed to hopefully bid on our construction requirements on their own.
When the SBA subsequently implemented their 8(a) mentor protégé
program, we felt that this new program was particularly helpful in
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developing new competitors for our international construction requirements.
This contract was the second iteration of our use of the SBA 8(a) mentor
protégé program for ANC program participants venturing into international
construction.

Based on your comments, it appears that our main difficulty was not fully
articulating to the program office and COR the complete details involved in
the development of additional competition for the small number of large
businesses who regularly dominate the international construction market.
During the GAO review, we assumed that we had clearly communicated
these efforts to develop new competitors.

You additionally noted an email communication between the COR and
contracting officer that was not referred to the SBA. The contracting officer
did look into the COR’s concerns and found that they were unfounded.
There is no instance of documented performance problems or anything else
to indicate that the contractor’s performance has been anything less than
satisfactory. Specifically, the contracting officer has found no evidence to
substantiate the allegation that the venturing parties were, or had done
anything to circumvent the negotiated pricing structure by using
subcontractors.

Your final comments about our negotiations stated:
In another example at the State Department, officials had some concerns that the
8(a) ANC firm was a front company for the large business in a joint venture for
another construction project. In response to the concerns, representatives from the
joint venture presented information to State officials on the role of the ANC firm,
stating that it was involved with management from top to bottom and that the
large firm would provide construction expertise where needed. We found no
evidence that State officials contacted SBA about this issue at the time.

This contract was being negotiated in a compressed acquisition cycle. The
SBA was in direct contact with the venturing parties parallel to the
Department of State’s negotiation of the terms and conditions of the
contract. The SBA was actively engaged in efforts to have the venturing
parties structure their joint venture so that it would comply with the SBA
regulations that prohibit any “front” relationship between an 8(a) program
participant and any joint venturing partner. Where questions concerning the
firm’s relationship arose at the Department of State, the venturing parties
were required to explain their relationship. They explained to the
contracting officer’s satisfaction that the 8(a) venturor was actively and
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materially participating in the management and control of contract
performance. This was reinforced by SBA’s directed restructuring of the
joint venture prior to obtain their approval. Furthermore 8(a) firm was
required to provide copies of the SBA approved joint venture agreement as a
prerequisite for contract award. The simultaneous interaction of the SBA
with the venturing parties and the Department of State’s contract officer’s
negotiations appeared to make a formal request for SBA intervention
superfluous at the time. :

Our response to the GAO’s specific recommendation follows:

Recommendation 1: To ensure that agencies are properly overseeing ANC
8(a) contracts, we recommend that the Secretaries of the Departments of

Defense, Energy, Homeland Security, the Interior, State, and Transportation
and the Administrator of NASA take the following action: Work with SBA
to develop guidance to agency contracting officers on how to comply with

requirements of the 8(a) program such as limitations on subcontracting and

notifying SBA of contract modifications, particularly when contracting with

8(a) ANC firms.

‘We concur with this recommendation, and will work with the SBA to
develop standardized guidance to contracting officers on monitoring
limitations on subcontracting and SBA notification of contract
modifications.
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Note: Page numbers in
the draft report may differ
from those in this report.

Department of Energy
Washington, DC 20585
APR 19 2006
Katherive V. Schinasi
Managing Di
U.S. Government Accountability Office
Acquisition and Sourcing Management
441 G Strect, NW
‘Washington, D.C. 20548
‘Dear Ms. Schinasi:

The Department of Energy (DOE) apprecistes the opportunity to review and comment on
the draft report entitled: “Contract Management, Increased Use of Alaska Native
Corporations’ Special 8(a) Provisions Calls for Tailored Oversight” (GAO-06-399). This
letter provides DOE’s comments,

The Government Accountability Office (GAO) notes at page 17 that several contracting
officers, includirig one from DOE, used the 8(a) Alaskan Native Corporation (ANC)
program as a way to help their agencies teet small business goals. As the draft

well establishes, the ANC prograin; as authorized by statute and implementing
regulations, is an appropriate tool for agencies to use in meeting their smal} business
goals. However, the discussion supgests that agencies, including DOE, rely
“significantly” on the ANC program to achieve their small business goals.

DOE contracting officers do not limit the award of small business contracts to only
ANCs. In fict, the substantial number of DOE contract awards to small business,
including those of the National Nuclear Seourity Administration (NNSA), go to small
businesses other then ANC firms. In Fiscal Year 2005, DOE’s obligations to ANCs
were only 6.9 percent of all DOE small business obligations.

Secondly, the draft report at page 20 discusses the limitation of subcontracting clause that
requires the prime contractor in service contracts to perform 50 percent of the work
associated with personnel costs, citing the example of the DOE contract with AHTNA.
As the draft report correctly notes, in footnote 18, the contract with AHTNA is a
comstruction contract and is, therefore, subject to a different staridard. Accordingly, there
i$ an interpal inconsistency between the Ianguage on page 20 and footoote 18. The draft
report should be corrected prior to jts final release.

@ -Piinizd wih soy ik on recytled paper
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If you have any further questions, please feel free 1o contact Edward R Simpson,
Dify:lmrofthAOtﬁceomec\mmtlndAssimnee Management, at (202) 287-1310.

Sincerely,
)
i
Director
Office of Management

cc: Theresa Speake, ED-1
" David Boyd, NA-63
Andrew S. Geary, MA-62'
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from those in this report.

888 16 Street N.W., Suite 800

Washington, D.C. 20006

2 - Ph: 202-349-9845

- Fax: 202-355-1399

X , L. www.nativeamericancontractors.org
Native American Contractors Association

April 17, 2006

Ms. Katherine Schinasi, Managing Director
Acquisition and Sourcing Management

United States Government Accountability Office
441 G Street, NW

Washington, D.C. 20548

Re:  GAO Report on ANC 8(a) Procurement

Dear Ms. Schinasi:

The Native American Contractors Association (“NACA”) submits the following
comments to the Government Accountability Office’s (“GAO”) report on procurement from
ANCs in the Small Business Administration’s (“SBA”) Section 8(a) Business Development
program (the “8(a) I’rogram”).l NACA was formed to increase the awareness of the benefits of
using firms owned by Indian Tribes and Alaska Native Corporations (“ANCs”) (collectively
“Native Entities”) to provide goods and services to the federal government. The mission of
NACA is to enhance self-determination through preservation of government contracting
participation based on the government-to-government relationship between Native Americans
and the federal government.

L Introduction

NACA believes the GAO report shows the success of the federal policy of promoting:
Native American government-to-government participation in the federal marketplace. Federal
contracting promotes economic self-sufficiency and provides economic and employment benefits
for Native Americans, who are among the poorest communities in the nation. It is important to
note that the GAO did not find evidence of abuse by ANC 8(a) companies. Rather, the GAO
found that some government agencies do not always follow the rules, and absent improved
oversight, there might be potential for abuse. In reviewing the report, NACA recognizes that
GAO found government acquisition processes to be flawed in some respects. NACA will work
with government officials to improve these processes and urges lawmakers to focus on
improving oversight and not to make substantial changes to the Native provisions of the 8(a)
program.

The report correctly notes that some ANCs have achieved success by participating in the
8(a) Program. NACA also notes that most Native Entities are just beginning to enter the federal
marketplace as a way to generate long-term revenue streams, create jobs for their members and

On March 28, 2006, representatives of NACA were briefed by the GAO on the draft ANC report. However,
NACA was not permitted to keep a copy of the draft report. Accordingly, these comments reflect our views on
the broad parameters of the report and not all the details contained therein.
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in the communities in which they work, and provide cuitural and social benefits to member
communities. Participation in the 8(a) Program has also enabled Native Entities to develop the
experience, skill, and expertise necessary to succeed in the competitive federal marketplace.
NACA believes that the GAO should more fully acknowledge the legal and policy basis of 8(a)
Program rules for Native Entities and should provide a broader perspective on issues that impact
the entire federal procurement system. For instance, the potential for abuse of sole-source
contracting does not stop and start with 8(a) contracts.

The GAO report identifies a number of areas in which the SBA and other agencies can
improve oversight of ANCs in the 8(a) Program. NACA is not commenting on matters in the
Report that relate solely to government procurement processes and oversight. However, we note
that the recommendations could involve the development of policies that could significantly
impact shareholders of ANCs and Indian tribes in the 8(a) program. Executive Order 13175 calls
for consultation and collaboration with tribal officials in the formulation of federal policies that
have “tribal implications”?  Should the SBA take any action to implement GAO’s
recommendations, the agency is legally obligated to consult with Native Americans and, where
appropriate, to use consensual mechanisms including negotiated rulemaking. Since NACA
represents Native Entities that would be directly impacted by any changes to existing federal
policy, we encourage the SBA and other agencies to consult with NACA when considering
regulatory recommendations in this report.

IL Indian Law and Policy: Why Native Entities Have Special Contracting Rights

SBA 8(a) Program Regulations

The GAO report recognizes that Congress provided unique contracting provisions in the
8(a) Program to help spur economic development for Native Americans. These provisions
include:

e Program eligibility rules for Native Entities that allow parent companies to own
multiple 8(a) firms without violating limitations on affiliation.

o Exclusion from the competitive thresholds limiting the size of sole-source
contracts in order to help these firms develop a sustainable revenue base—rather
than mandating their employment practices or limiting their activities to a single
geographical area.

The 8(a) Program rules applicable to a Native Entity purposely differ from the rules governing
8(a) firms owned by individuals.> Unlike an 8(a) firm owned by an individual, a Native Entity
has an organizational obligation to provide for the significant social and economic needs of all of
its community members—who can number anywhere from hundreds to tens of thousands.
Native Entities share a moral imperative to create permanent, self-sustained business operations
to provide for current and future generations of their community members.

Memorandum for the Heads of Executive Departments and Agencies, Gover: t-to-Government Relationship

with Tribal Governments (Sept. 23, 2004); Executive Order 13175, C ltation and Coordination with Indian
Tribal Governments (Nov. 6, 2000).

Including Small Businesses, Small Disadvantaged Businesses, Women-Owned Businesses, HUB Zone firms or
Service-Disabled Veteran-Owned concerns, as defined by the Small Business Act.

Page 68 GAO-06-399 Alaska Native Corporations



Appendix VIII: Comments from the Native American
Contractors Association

Federal Trust Responsibility to Foster Economic Development

Since the federal Indian policy of producing sustained benefits for Native Americans is
embodied in the 8(a) Program, it is important to understand the legal, policy, and social context
for these provisions. We discuss below how the 8(a) Program is working for Native Americans.
The federal government’s unique relationship with Native Americans derives from the U.S.
Constitution’s grant of power to Congress “to regulate Commerce... with the Indian Tribes.”
This Constitutional provision, and its interpretation in landmark Supreme Court decisions, gave
rise to the federal government’s special political relationship and trust responsibilities to Native
Americans. As the Court stated, “the relation of the Indians to the United States is marked by
peculiar and cardinal distinctions which exist nowhere else....”> No other group of U.S. citizens
has a comparable relationship with the federal government.

Congress was even more specific when articulating, in the Alaska Native Claims
Settlement Act (“ANCSA”), the federal government’s relationship with Alaska Natives.® This
law required compensation to settle land claims and Congress mandated that for-profit
corporations be used to implement the settlement. In ANCSA, Congress declared:

(a) there is an immediate need for a fair and just settlement of all claims... based on aboriginal land
claims; and (b) the settlement should be accomplished rapidly, with certainty, in conformity with
the real economic and social needs of Natives, without litigation, with maximum participation by
Natives in decisions affecting their rights and property...”

ANSCA represented a new and experimental approach to fulfilling federal obligations to Native
Americans: providing Alaska Natives with village and regional corporate structures, rather than
a reservation system (as was done in the lower 48 States). Under ANSCA, shareholders may not
sell their shares to non-Natives. In fact, Congress explicitly intended the use of corporate
structures to give Alaska Natives greater control of their economic destiny—to achieve self-
sufficiency as well as self-governance. Congress has repeatedly emphasized that the most
effective way to promote economic self-sufficiency and to minimize the dependence of Alaska
Natives on federal assistance is through ANCs.®

As part of the federal government’s constitutional trust responsibility, Congress has
enacted many laws to foster self-sufficiency and economic development in Native communities.
Among the most successful of these laws are the special provisions implementing Section 8(a) of
the Small Business Act. These rules have helped Native Entities overcome economic barriers,
create and expand competitive businesses in the private and federal markets, create new business
opportunities in remote rural areas far removed from major markets, and return profits to their
communities.

4 SeeArticlel, § 8,93.

See Cherokee Nation v, Georgia, 30 U.S. 1, 15 (1831); see also Worcester v. Georgia, 31 U.S. 515, 519 (1832)
(recognizing “[t]he Indian nations had always been considered as distinct, independent political communities. ..
and the settled doctrine of the law of nations is, that a weaker power does not surrender its independence——its
right to self government, by associating with a stronger, and taking its protection.”)

¢ See 43 U.S.C §1601, et seq.

7 See Id at § 1601.

See Alaska Native Commission Final Report, Vol. 1. (1994).
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Native Entities represent a separate type of contracting that makes sense when one
considers they have a responsibility to provide benefits to entire communities. All 8(a) firms,
including Native Entities, have a maximum 9-year participation term in the 8(a) Program.
Likewise, all 8(a) firms, including Native Entities, must be small to receive an 8(a) contract.
When an ANC 8(a) firm grows out of its applicable size standard, it graduates out of the
program, just like other 8(a) firms. Native Entities are permitted to form new 8(a) firms in
different industries because of their responsibility to improve the livelihood of hundreds or
thousands of community members. Accordingly, Native Entities can operate multiple 8(a) firms
and do not have a limit on the size of contract that can be awarded to them on a sole source basis.
These provisions were intended to prepare Native Entities to compete with others in their
industry, particularly large contractors who have established relationships with government
customers and possess capital and proposal capability sufficient to dominate the federal
procurement market.

Fostering the development of successful small business contractors advances the
government’s interests by broadening and diversifying its industrial base of service providers and
suppliers. More competition can result by combating the consolidation of the government
contracting industry into a few dominant large businesses. By providing different contracting
provisions to qualified Native Entities, Congress increased the likelihood of sustaining business
opportunities, ownership, and revenues for Native Americans. These provisions are fulfilling the
federal government’s special legal obligations to Native Americans. )

III.  Government Contracting—a Vehicle for Economic Activity

Core Mission

The core mission of companies owned by Native Entities is much broader than typical
companies because Native Entities must generate community-wide benefits and meet social and
cultural needs. We appreciate that GAO noted the public policy goals of the 8(a) Program:
developing business expertise, management capabilities, and sustaining economic development.
Government contracting has been an effective tool for Native Entities to achieve their social,
educational, and economic goals. Many Native Entities have leveraged their success in the 8(a)
Program into other lines of business, learned to control their resources effectively, created new
business opportunities, and reduced federal dependence. Procurement activities are especially
important to Native communities located in remote rural areas that are far away from commercial
markets.

As GAO points out, earning contracting revenues is only part of the mission of ANCs and
other Native Entities. They also provide many other benefits including scholarships, training,
and cultural programs. Seen in this broader context, statistics about the progress of ANCs in
government contracting are impressive:

¢ Beginning with only one 8(a) participant in 1988, about 150 ANC 8(a) firms are
operating today.

e 15 ANCs paid shareholder dividends (attributable to federal contracts) of $18
million in 2003 and $27 million in 2004.
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o From 1999 to 2004, ANC 8(a) firms awarded shareholder scholarships of $14.2

million.

e In 2004 alone, ANCs made $4.8 million in additional donations to benefit Alaska
Natives.

e In 2004, ANCs employed 2,116 shareholders in jobs related to Government
contracts.

e ANCs provided jobs to 7,747 Alaskans, with a total payroll in Alaska attributable
to federal contracts of $141 million’

These numbers prove how seriously ANCs consider their mission of advancing economic and
social needs of their shareholders, and prove that 8(a) Program provisions for Native Entities are
working as Congress intended. While the benefits of government contracting may not currently
be distributed evenly among Native companies, a growing number of tribally- and ANC-owned
companies are making gains in the government market. More tribes and ANCs are forming
government contracting companies and applying for 8(a) certification.

The GAO report refers to statements by government officials who criticize the
partnerships between ANCs and large companies. Working with a more established company
can help an ANC acquire necessary technical and financing capabilities and transfer skills and
knowledge. Not only are ANC joint ventures permissible, they are in the public interest because
ANCs assume a proportionate risk, develop technical and human resource capabilities, and
benefit from the expertise, experience, and financing capabilities of others. Also, as discussed
below, government officials are awarding larger contracts and in order for small businesses to
compete for them, it is sometimes necessary to partner with another company. These benefits
help fulfill the longstanding Congressional policy of promoting ANC and tribal self-
determination. As they build their capabilities, Tribes and ANCs can diversify their economies,
create more jobs with higher skill and income levels, and generate more revenues for their
communities—both at home and where they work.

In sum, the 8(a) provisions for Native Entities help the federal government fulfill its
responsibility to promote Native self-determination and self-sufficiency. Just as Congress
intended, this effective federal program helps spur economic development, taps into the existing
federal marketplace, and provides contracting agencies with cost-effective and flexible
procurement options.

Strategic Planning

Casual observers must be mindful not to make unjustified assumptions based on limited
or superficial data on ANCs’ business structures, executive compensation, or strategic decisions.
Like any other business, ANCs utilize sophisticated strategic planning tools to balance these
risks and benefits, with an eye on the bottom line and ongoing economic development.
Moreover, ANCs must carefully balance between distributing profits to shareholders through

?  These figures are based on self-disclosures by the 13 ANCSA regional corporations and two village

corporations. The focus of the GAO report was on ANCs, so comparable data on firms owned by tribes was not
gathered.
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dividends, and reinvesting profits to expand their revenue streams. Each ANC Board of Directors
determines the proper balance between current cash distributions to its Native shareholders and
investment back into the corporation to generate future benefits.

The GAO report includes a table that lists various business strategies used by ANCs. It
must be noted that each organizational strategy is fully consistent with the law. In fact, federal
statutes and regulations encourage the use of intermediate holding companies, as some ANCs
operate. It is also important to note that decisions about corporate structure are but one of many
strategic choices made by all firms, whether small or large. Corporate structure should be
analyzed only within the context of overall business strategies, such as organizational design,
business development, sales, and marketing; product and services delivery, customer service, and
human resource development.

The 8(a) Program is Working

The 8(a) Program is working by enabling ANCs to acquire critical business skills and
experience, leverage these to build self-sustaining businesses, diversify their economies, and
directly and indirectly fund social, economic, and cultural benefits for Alaska Natives.

Table 1
Signs of Success: ANCs are Becoming:

More Competitive Within the 8(a) Program.

Competitive 8(a) Revenue 2000 2004 Percent Change
$60,000,000 $250,000,000 317%
More Competitive in the Overall Procurement Arena.
Non-8(a) Revenue 2000 2004 Percent Change
$130,000,000 $550,000,000 323%
No More Reliant on 8(a) Contracting.
Non-8(a) Revenue Relative to 2000 2004 Percent Change
Government Contracting Revenue 34% 34% 0%
No More Rellant on Sole Source Contracting.
Competitive Revenue Relative to All 8(a) 2000 2004 Percent Change
Revenue 24% 24% 0%

Source: Figures 2 & 4 of the GAO's Report.

As Table 1 show, ANCs have increased the level of non-8(a) federal contracting by over
300% in the 5-year period analyzed by the GAO. This dramatic increase in ANCs’ ability to win
revenue outside the 8(a) Program demonstrates the economic development resulting from 8(a)
Program rules for Native Entities. Similarly, the amount of competitive business won by ANCs
also increased over 300% between 2000 and 2004. A lot of attention has been devoted to the
dramatic rise in 8(a) contracting among ANCs, however, GAO data shows that during the study
period, ANCs have not become more reliant on 8(a) contracting in general, or on sole-source
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contracting in particular. Although 8(a) contracting represents the same percentage of ANC
business in 2004 as in 2000, ANCs have earned a far larger dollar volume of competitive and
private-sector revenues.

Further, this data does not account for companies that have “graduated” from the 8(a)
Program (and have thus disappeared from the GAO’s data set). Accounting for this data would
likely show that ANC reliance on 8(a) contracting, both competitive and sole-source, has fallen.
A number of additional facts cited by the GAO provide evidence of the importance of the 8(a)
Program for ANC shareholders:

e ANCs are using 8(a) revenues to create management-training programs and to
build sustainable businesses and Native economies. As GAO notes, one-third of
the 30 firms surveyed have instituted management-training programs.

e ANCs pay market rates to bring in high-level executive talent to contribute their
expertise, train native managers, and pursue benefits for shareholders.

e ANC holding companies are hiring experienced talent from partners and
subcontractors and leveraging human capital to win competitive contracts.’

e ANCs are using the 8(a) Program to diversify their economic base across
disparate businesses.

e ANCs actively engage in Mentor-Protégé relationships to transfer skills and
knowledge from experienced partners into the ANCs themselves and from ANC
Mentors to tribally owned Protégés.

While the GAO report appears to attribute lack of oversight of ANC participation in the 8(a)
Program to unclear regulations, we respectfully urge caution against regulatory changes which
would undermine the success of ANCs. The 8(a) Program, as applied to Native Entities, is an
exceedingly rare example of federal Indian policy successfully promoting economic
diversification and self-sustainability of Native Americans, without large direct federal
appropriations. :

Against all odds and predictions of extinction, Native Americans have continued to
evolve in the worst conditions and climates. We are proud that our businesses are adapting to
circumstances beyond our control, and succeeding in spite of historic challenges. The 8(a)
Program has proven to be an invaluable tool in achieving economic self-sufficiency. ANCs have
a long-term interest in providing give good value for fair prices, with honesty and integrity,
contrary to anecdotal invective.

' See Table 1 above and GAO reference to hiring by ANCs of former partner and subcontractor employees.

1t See GAO Appendix, describing ANCs operation in multiple NAICS codes. It should be noted that while the
GAO report states that 2 of the 5 largest ANC participants in the 8(a) program utilize 8(a) as “only one
investment in a diversified portfolio” (at p. 22), the GAO’s own example demonstrates that even ANCs focused
exclusively on 8(a) can achieve diversification of their economic portfolios — through contracting in a wide
variety of businesses and by building 8(a) companies that have graduated to become viable (and in some cases
saleable) businesses in their own right (at p. 22).
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IV.  Government-wide Procurement Challenges

The percentage of all government contracts held by ANCs is small relative to all federal
procurement dollars. In 2004, about 13 percent ($1.1 billion) of all 8(a) contract dollars were
awarded to Alaska Native Corporations that represent 100,000 Alaska Native shareholders. The
remaining 87 percent ($7.3 billion) of the 8(a) contract dollars were awarded to roughly 9000
8(a) companies owned by individuals.

Many of the principal criticisms presented in the GAO report are not specific to ANC
contracting, but rather are common to the entire procurement system. Still other issues address
concerns that involve all small businesses, not just ANCs. While GAO’s scope was limited to a
review of the ANC portion of the 8(a) Program, a fair treatment cannot be obtained by isolating
ANCs from overarching procurement problems that GAO has diagnosed in other reports. By
presenting these issues only in the context of the 8(a) Program, the GAO report obscures the
wider public policy issues and minimizes their significance.

ANCs are not at the root of small businesses’ contracting problems.

Contract bundling and consolidation are a systemic concern for policymakers,
procurement officers, SBA officials, and small businesses. ANC 8(a) firms play a minimal role,
yet the GAO report implies that ANCs antagonize small businesses. Contracts are bundled
because “increased demands to make the acquisition process quicker and less complex coupled
with reductions in the overall acquisition workforce have driven acquisition managers to bundle
requiremen 2”12 The Office of Federal Procurement policy has found that substantially fewer
small businesses are receiving federal contracts and the federal government is suffering from a
reduced supplier base. * It is not ANCs that inhibit the ability of small firms to win such awards,
but rather the large number of tasks required by bundled contracts, their increasing dollar size,
and often broad geographic scope.

A report prepared for the SBA’s Office of Advocacy found that, for every 100 “pundled”
contracts, 106 contracts are no longer available to small businesses. Similarly, for every $100
awarded on a “bundled” contract, there is a $33 decrease in contracts awarded to small
businesses."*!> Since bundled contracts typically run for a longer period of time and are broader
in scope, the total number of new contract awards has declined. Consequently, although overall
small business contracting dollars remained relatively constant, there has been a sharp decline in

Contract Bundling: A Strategy for Increasing Federal Contracting Opportunities for Small Business, Office of
" Federal Procurement Policy, (October 2002).

Id
“  The Impact of Contract Bundling on Small Business: FY 1992-FY 1999, Eagle Eye Publishing for the SBA
Office of Advocacy, (September 2000).
We note that there has been some disagreement on how to interpret the statutory definition of contract bundling.
For example, GAO in the past has questioned the value of the Eagle Eye data in an earlier report on contract
bundling because the definition used for [continued] bundling was different than the statutory definition.
Nevertheless the OFPP report relied on the Eagle Eye data cited above as anecdotal evidence of contract
bundling.
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the number of new contract awards. The Office of Federal Procurement Policy found that
significantly fewer small businesses received federal contract awards: from a high of 26,506 in
fiscal year 1991, to a low of 11,651 in fiscal year 2000.'¢

If these contracts were not awarded to ANC 8(a) firms, the requirements would
nonetheless be bundled and likely available only for large business performance. Moreover,
there is no guarantee these contracts would be awarded competitively in the absence of rules for
ANCs. A far more prevalent trend is the use of large Indefinite Delivery Indefinite Quantity
(IDIQ) contracts to avoid competition and protests from disappointed bidders, as GAO’s own
Administrator, David Walker, recently pointed out to the Acquisition Advisory Panel."”

The decline of small business contracting has also been exacerbated by the acquisition
reforms of the 1990’s. GAO found that the acquisition workforce was reduced approximately 22
percent from 1990 to 1998.% The GAO reported that, according to agency officials, contracting
officials sought ways to streamline procurement practices partly as a result of workforce
reductions. These practices include contracting vehicles such as blanket purchase agreements,
IDIQ contracts, and GSA Federal Supply Schedules.'® Pressure on agencies to do more with less
results in the award of larger contracts, for which all small firms have difficulty competing. Asa
result, %w list of the top 100 large federal contractors has changed very little despite reform
efforts.

In addition to skirting the broader problem of contract bundling, the GAO report makes
no mention of another factor which has a negative impact on all small businesses: agencies
improperly counting awards to large businesses toward their small business goals.?! As a result,
it is clear that agencies have not met their statutory obligation to award 23% or more of their
contract dollars to small business. GAO and other government investigators have thoroughly
explored these issues and have conclusively demonstrated that they are cardinal problems facing
all small businesses.

Despite these well-documented systemic problems with the procurement system, a small
but vocal few in the small business community have targeted ANCs as a convenient scapegoat.
Unfortunately, the GAO’s report may exacerbate such mistaken assumptions. In reality, federal
prime contracting has ballooned to over $300 billion in recent years. No group of small
businesses has actually “lost” volume; the only change is to the perception that others might have
gained a proportionally greater share. The unfortunate truth is that, as a whole, all lawful
participants in SBA’s contracting programs have seen their total share diminish well short of

' Fn.11.

7 Testimony of David Walker, March 29, 2006, before the Acquisition Advisory Panel, as reported in BNA’s
Federal Contracts Report, Vol. 85, No. 13, p. 357 (April 4, 2006).

¥ GAO-01-119, Trends in Federal Procurement in the 1990’s.

' See Major Clark III, J.D. and Chad Moutray, Ph.D, The Future of Small Businesses in the U.S. Federal

Government Marketplace, SBA Office of Advocacy (2004).

The Future of Small Businesses in the U.S. Federal Government Marketplace, p. 14.

See GAO: Reporting of Small Business Contract Awards Does Not Reflect Current Business Size, GAO-03-

704T (May 7, 2003,); Report Prepared for SBA: Analysis of Type of Business Coding for the Top 1,000

Contractors Receiving Small Business Awards in 2002, Eagle Eye Publishing, (December 2004).
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statutory goals (which, are a floor—not a ceiling). Congress should respond to the advice GAO
by urging the SBA and other contracting agencies to honor and enforce existing small business
procurement goals and provide enough oversight to make these goals stick.

Non-competitive practices pervade the procurement system.

To suggest that ANCs are the root of the Federal Government’s anticompetitive practices
belies the facts. During fiscal years 1998 through 2003, the Department of Defense awarded
$362 billion in contracts without full and open competition, more than one-third of the
department’s procurement budget. The top five contractors alone received $145 billion in sole-
source contracts from the Department of Defense.?

SBA and Agency failure to track and enforce rules on subcontracting limitations applies
to all small business contracting.

ANCs have taken very seriously the limitations on subcontracting and will work with
SBA and the agencies to develop a system to gather data to demonstrate their compliance. That
said, the limitations on subcontracting apply not only to ANC 8(a) contracts, but to all small
business contracting programs.® The failure of SBA and other agencies to enforce these
provisions is not limited to ANCs and cannot be properly viewed in isolation. In fact, in 2005
the U.S. Court of Federal Claims published a decision involving the subcontracting limitation
regulations and the offender in that reported decision was not an ANC.* The GAO’s report does
not acknowledge that this is an SBA-wide requirement and a government-wide shortcoming.

The GAO report has not acknowledged the fact that performance of work requirements
provide a compelling advantage to small businesses and taxpayers. As recently noted with
respect to post-Katrina contracting, large prime contractors commonly use multiple layers of
subcontracting to procure the goods and services needed for reconstruction efforts. At each
level, primes and higher-tier subcontractors add administrative markups that, cumulatively, result
in prices several times larger than the true cost of such goods and services. In small business.
contracting, the markup problem diminishes because small business prime contractors are
required to self-perform large portions of their contracted work. The GAO report does not
mention this important benefit of small business contracting.

Modifications Beyond Scope

Among other systemic deficiencies in federal procurement is the lack of regulatory
guidance and meaningful enforcement of rules concerning contract modification. Specifically,
the rules are not clear on when a modification is within the scope of an existing contract, and
when modifications should be considered new contracting action. GAO has addressed this issue

Qutsourcing the Pentagon, Center for Public Integrity, (November, 2004).

Limitations on subcontracting define the percentage of work a prime contractors must perform in-house. See
13CFR. §125.6.

*  See e.g Transatlantic Lines v. United States, 68 Fed.Cl. 48, (September 30, 2005).

See e.g. Multiple Layers of Contractors Drive Up Cost of Katrina Cleanup, Washington Post, p. A1, (March
20, 2006).
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in previous reports about the procurement system.® One of the most notorious illustrations of

this problem is the well-chronicled use of Department of Interior contracts by DOD to obtain
interrogation services in Iraq. To confine reference to this issue only to ANC 8(a) contracts is
patently unfair to ANCs, their communities, and taxpayers. Moreover, it ignores a broader
problem acknowledged by the entire procurement community. Although NACA welcomes the
call for better guidance on changes in contract scope, it is concerned that the limited scope of the
GAO report gives the false impression that its recommendations will ameliorate broader
systemic problems.

SBA and Agency procurement staffs must be increased.

NACA supports any effort that brings relief to the long-suffering SBA workforce,
especially the Alaska District Office. In addition, NACA welcomes efforts to increase agencies’
acquisition workforces and other resources. We regret that GAO has not tied this report to the
body of research about the critical decline of the procurement workforce.?’” This shortage is at
the root of each issue in the GAO report on ANCs: failure to track and meet small business
goals, avoidance of competitive processes whenever possible, failure to track and enforce small
business performance of work requirements, and improper expansion of contract scope to avoid
new contracting actions.

V. Conclusion

We appreciate that GAO recognized NACA as a representative of Indian tribes and
Alaska Native Corporations. Our members are grateful for the opportunity to provide these
comments and information during the GAO’s research. In closing, we echo the GAO’s finding
that the 8(a) Program helps Native Entities to overcome economic barriers, create and expand
businesses, participate in the federal marketplace, and provide cultural and social benefits to their
communities. We look forward to the chance to assist the federal government in continuing to
fulfill its special obligations to Native Americans.

Sincerely,

Chris McNeil, Jr.
Chairman

% See GAO: Interagency Contracting: Problems with DOD’s and Interior’s Orders to Support Military

Operations, GAO-05-201 (April 2005).
2 See GAO High-Risk Series - An Update, GAO-05-207 (January 2005).
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Below is a list of Alaska Native corporations that own subsidiaries
participating in the 8(a) program as of December 2005:

Regional Corporations (12) Ahtna, Incorporated
Arctic Slope Regional Corporation

Bering Straits Native Corporation
Bristol Bay Native Corporation
Calista Corporation

Chugach Alaska Corporation
Doyon, Limited

Koniag, Incorporated

NANA Regional Corporation
Sealaska Corporation

The Aleut Corporation

The 13th Regional Corporation

Village Corporations (33) Afognak Native Corporation
Alaska Peninsula Corporation

Baan o yeel kon Corporation
Becharof Corporation

Bethel Native Corporation
Cape Fox Corporation
Chenega Corporation
Choggiung, Limited

Cully Corporation

Deloycheet, Incorporated
Dinyea Corporation
Gana-a’Yoo, Limited

Kaktovik Inupiat Corporation
Kikiktagruk Inupiat Corporation
Klukwan, Incorporated
Koyitl'ots’ina, Limited

MTNT Limited

Ninilchik Native Association, Incorporated
Old Harbor Native Corporation
Olgoonik Corporation
Ouzinkie Native Corporation
Paug-Vik, Limited

Port Graham Corporation

Sea Lion Corporation
Sitnasauk Native Corporation
St. George Tanaq Corporation
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Tanadgusix Corporation

The Eyak Corporation

The Kuskokwim Corporation
The Tatitlek Corporation
Tikigaq Corporation

Tyonek Native Corporation
Ukpeagvik Inupiat Corporation

Urban Corporations (4) Goldbelt, Incorporated
Natives of Kodiak, Incorporated

Kenai Natives Associtation, Incorporated
Shee Atika, Incorporated

Group Corporations (0)
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Through our review of documentation provided by the 13 regional and
17 village or urban Alaska Native corporations (ANC) included in our
review, as well as interviews with corporation representatives and
shareholders, we gained an understanding of how the corporations
communicate with and obtain input from their shareholders and of the
benefits they provide.

The ANCs communicated with their shareholders through surveys, Web
sites, newsletters, annual reports, local media, shareholder committees,
and annual and other periodic meetings. Some had “open door” policies,
which gave shareholders the opportunity to voice their opinions to
management at any time. Additionally, corporations took steps to reach
out to shareholders both out of state and in the villages. For example, one
corporation’s officials conducted the annual meeting via Web cast and
noted that Internet attendance was beginning to outpace in-person
attendance. Another corporation rotated its annual meeting among
Anchorage, Seattle, and its regional hub. Additionally, several of the
regional corporations regularly traveled to their villages to seek input.
Steps taken by one to facilitate village outreach included moving the
location of its annual meeting from the regional hub to the villages;
holding the meeting in the native language; and investing in a boat to
facilitate transport to the region’s villages.

Shareholder preferences for benefits differed among corporations. For
example, one corporation stated that its shareholders prioritized
protection of their land and the subsistence lifestyle.' Shareholders of
other corporations placed a greater value on dividends, scholarships,
training, and job opportunities.

Corporations reported targeting benefits towards the needs of their
shareholders. Such projects included

« investing in low-cost Internet service as a tool to reduce the isolation of
a particularly remote village;

e issuing death benefits in the form of food vouchers because the
cultural tradition among its shareholders is to host and feed visitors
from the time of death through burial services;

! The subsistence lifestyle depends on wild resources for basic needs such as food,
clothing, and fuel as well as for trade, arts, and ceremony.
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e investing in an insurance company when other insurance companies
were reluctant to insure shareholders’ homes; and

» subsidizing heating oil for residents of a small, remote community
north of the Arctic Circle, absorbing a loss of $2.75-$3.00 per gallon.

Some regional corporations stated that they required sizable revenues to
provide benefits to a large shareholder base. Of the corporations we
reviewed, the 13 regional corporations had approximately 102,000
shareholders, and the 17 village and urban corporations had about
17,000 shareholders.” Overall, the corporations we reviewed saw a

31 percent increase in their number of shareholders since incorporation.’
The number of shareholders at two regional corporations more than
doubled since incorporation.

The 30 ANCs included in our review reported providing three categories of
benefits

e dividends,
e other direct benefits, and
¢ indirect benefits

Dividends: In 2004, the 30 corporations paid a total of $121.6 million in
dividends. Eleven corporations issued no dividends. Of the corporations
that issued dividends, payments ranged from $1.71 per share to $171.00 per
share. In a given year, a shareholder may have received a dividend from
his or her village corporation and an additional dividend from his or her
regional corporation.

Corporate officials noted that dividend payments, no matter how small,
meant much to their shareholders in many rural villages where basic
necessities were expensive—for example, milk cost $12 per gallon and
fuel cost $5 per gallon.

Original shareholders received 100 shares upon incorporation. One village
corporation’s 137 shareholders owned as few as one and up to 200 shares,
with an average of about 50 shares.

*Each eligible Alaska Native is generally entitled to membership both in the corporation
established for his or her village and in the regional corporation in which the village is
located.

% One corporation was unable to provide us with its original enrollment data.
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A third of the ANCs created permanent funds to build up a reserve for
future dividends. Two corporations told us that these funds allowed them
to issue dividends even in years when they were unprofitable.

Half of the ANCs established policies specifying an amount or percentage
of net income to be distributed as shareholder dividends. For example,
one corporation’s board required an increase in its annual dividend
amount by 10 percent over the previous year. Another corporation
annually distributed 66 percent of its average net income for the prior

5 years to shareholders. The result of this policy coupled with some
unprofitable years was that in 2004, this ANC paid 100 percent of its
income in dividends to shareholders.

Other Direct Benefits: o Shareholder hiring preference and job opportunities. All of the
corporations we interviewed reported a hiring preference for
shareholders. Some corporations extended this preference to
shareholders’ families, other Alaska Natives, and/or other Native
Americans.

e Other employment assistance programs. In addition to offering a
shareholder hire preference, corporations made efforts to encourage
other shareholder employment. Nine of the 30 corporations offered a
management training program. Some corporations had agreements
with partner companies encouraging shareholder hire. One corporation
had a preference to conduct business with shareholder-owned
businesses. Another corporation’s employment assistance programs
included mentoring; one-on-one counseling; business and career fairs;
survey of shareholders over 18 seeking employment; and tracking
shareholder employment status and interests in a database.

o Benefits for elder shareholders. Twelve of the 30 corporations we
interviewed reported issuing benefits for elder shareholders. Some
corporations paid additional regular dividends to elders, while others
made one-time financial payments. Two corporations made in-kind
benefits for elders, such as a lunch program or a bus service.

e Scholarships. Almost all corporations offered scholarships for
shareholders.

o Internships and other youth programs. Many corporations provided
internships or other youth programs for shareholders at parent and
subsidiary companies. Two Washington, D.C.-based subsidiaries
provided housing and other relocation assistance to their interns.
Additionally, one corporation instituted the Young Adult Advisory
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Indirect Benefits:

Mentor program, which allows its youth to participate in the
corporation. Corporate officials told us that they instituted mentoring
and internship programs to lead to future involvement of shareholders
in management and leadership roles.

Burial assistance. Twenty-two of the 30 corporations reported
providing some kind of assistance to the family of a deceased
shareholder. Forms of burial assistance include cash, life insurance
payments, or in-kind donations.

Land leasing, gifting or other use. Most of the village and urban
corporations we interviewed leased, gifted, or made other use of the
land given to the village corporation in the Alaska Native Claims
Settlement Act' settlement for shareholders. For example, one
corporation gifted five acres to any shareholder who requested it.

Community infrastructure. Several corporations invested in the
infrastructure of their villages. For example, after the Department of
the Interior’s Bureau of Indian Affairs ceased barge service to its
remote village, one corporation established a transportation company
that became the only mechanism to bring goods to the community.
Other projects included remodeling the community washateria® and
administering and subsidizing a village’s cable and Internet utilities.

Support of the subsistence lifestyle. Corporations took steps to protect
and maintain the subsistence lifestyle of their shareholders. One
corporation built in subsistence leave into its personnel policy. Another
corporation leased its land for “fish camps,” or plots along a river for
shareholders to catch and smoke fish in the summertime.

Cultural preservation. Twenty-four of the 30 corporations we
interviewed invested in cultural and heritage programs, which included
museums, culture camps, or native language preservation.

Establishment and support of affiliated foundations or nonprofit
organizations. Twenty-one of the 30 corporations established affiliated
foundations or nonprofit organizations.

* Pub.L.92-203 (codified as amended in 43 U.S.C. 1601, et seq.).

°A washateria is a community laundry and shower facility found in villages without running
water.
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* Donations to other nonprofit organizations. Almost all of the
corporations donated to various nonprofit organizations. For example,
one corporation donated to organizations that advocate for Alaska
Natives, such as the Alaska Federation of Natives, Alaska Native Arts
Foundation, Alaska Native Justice Center, and Get Out the Native Vote.

o Support to other corporations. Some regional corporations provided
various kinds of assistance to the village corporations in their regions.
For example, one regional corporation is trying to develop 8(a)
partnerships with its village corporations to help them enter the 8(a)
program with lower start-up and administrative costs. Other regional
corporations provided recordkeeping, natural resources, and
regulatory and community planning services for their village
corporations.
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One Alaska Native corporation that we reviewed owned seven subsidiaries
participating in the 8(a) program, with six of them marketing their abilities
to perform work in the same line of business.

NAICS
Subsidiary Codes

443120 Computer and software stores
511210 Software publishers
541512 Computer systems design services

Subsidiary A

561210 Facilities support services

221112 Fossil fuel electric power generation

531130 Lessors of miniwarehouses and self-storage units
561210 Facilities support services

Subsidiary B

562111 Solid waste collection

335312 Motor and generator manufacturing

335313 Switchgear and switchboard apparatus manufacturing
336611 Ship building and repairing
561210 Facilities support services

Subsidiary C

561612 Security guards and patrol services

611430 Professional and management development training

443120 Computer and software stores
511210 Software publishers
517310 Telecommunications resellers

Subsidiary D

561210 Facilities support services

238210 Electrical contractors

541511 Custom computer programming services

Subsidiary E —_ —
561210 Facilities support services

562111 Solid waste collection

541618 Management consulting services

541930 Translation and interpretation services
561210 Facilities support services

Subsidiary F

611420 Computer training

Source: GAO analysis of ANC data.
*Subsidiary E marketed 561210 (Facilities Support Services) as its primary NAICS code.
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Alaska Native corporations (ANC)
were created to settle land claims
with Alaska Natives and foster
economic development. In 1986,
legislation passed that allowed
ANCs to participate in the Small
Business Administration’s (SBA)
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advantages to 8(a) ANC firms, such
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contracts for any dollar amount
and to own multiple subsidiaries in
the 8(a) program. We were asked
to testify on an earlier report where
we identified (1) trends in the
government’s 8(a) contracting with
ANC firms, (2) the reasons
agencies have awarded 8(a) sole-
source contracts to ANC firms and
the facts and circumstances behind
some of these contracts, and (3)
how ANCs are using the 8(a)
program. GAO also evaluated
SBA'’s oversight of 8(a) ANC firms.

GAO made recommendations
aimed at improving SBA’s oversight
of 8(a) ANC contracting activity
and ensuring that procuring
agencies properly oversee 8(a)
contracts they award to ANC firms.
SBA has either taken action or
plans to take action on the
recommendations. The procuring
agencies generally agreed with our
recommendation to them.

We believe implementation of our
recommendations will provide
better oversight of 8(a) ANC
contracting activity and provide
decision makers with information
to know whether the program is
operating as intended.
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What GAO Found

While representing a small amount of total federal procurement spending,
obligations for 8(a) contracts to ANC firms increased from $265 million in
fiscal year 2000 to $1.1 billion in 2004. Over the 5-year period, agencies
obligated $4.6 billion to ANC firms, of which $2.9 billion, or 63 percent, went
through the 8(a) program. During this period, six federal agencies—the
departments of Defense, Energy, the Interior, State, and Transportation and
the National Aeronautics and Space Administration—accounted for over

85 percent of 8(a) contracting activity. Obligations for 8(a) sole source
contracts by these agencies to ANC firms increased from about $180 million
in fiscal year 2000 to about $876 million in fiscal year 2004.

ANCs use the 8(a) program as one of many tools to generate revenue with
the goal of providing benefits to their shareholders. Some ANCs are heavily
reliant on the 8(a) program for revenues, while others approach the program
as one of many revenue-generating opportunities. GAO found that some
ANCs have increasingly made use of the congressionally authorized
advantages afforded to them. One of the key practices is the creation of
multiple 8(a) subsidiaries, sometimes in highly diversified lines of business.
From fiscal year 1988 to 2005, ANC 8(a) subsidiaries increased from one
subsidiary owned by one ANC to 154 subsidiaries owned by 49 ANCs.

In general, acquisition officials at the agencies reviewed told GAO that the
option of using ANC firms under the 8(a) program allows them to quickly,
easily, and legally award contracts for any value. They also noted that these
contracts help them meet small business goals. In reviewing selected large
sole-source 8(a) contracts awarded to ANC firms, GAO found that
contracting officials had not always complied with certain requirements,
such as notifying SBA of contract modifications and monitoring the
percentage of work that is subcontracted.

SBA, which is primarily responsible for implementing the 8(a) program, had
not tailored its policies and practices to account for ANCs’ unique status and
growth in the 8(a) program, even though SBA officials recognized that ANCs
enter into more complex business relationships than other 8(a) participants.
Areas where SBA’s oversight fell short included determining whether more
than one subsidiary of the same ANC was generating a majority of its
revenue in the same primary industry, consistently determining whether
awards to 8(a) ANC firms had resulted in other small businesses losing
contract opportunities, and ensuring that the partnerships between 8(a)
ANC firms and large firms were functioning in the way they were intended.
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Mr. Chairman and Members of the Committee:

I am pleased to be here today to discuss our April 2006 report on Alaska
Native Corporation (ANC) 8(a) firms.' In December 1971, Congress
enacted the Alaska Native Claims Settlement Act to resolve long-standing
aboriginal land claims and to foster economic development for Alaska
Natives. This legislation created ANCs, which would become the vehicle
for distributing land and monetary benefits to Alaska Natives in lieu of a
reservation system. As of December 2005, there were 13 regional ANCs
and 182 village, urban, and group corporations.

In 1986, legislation was enacted that allowed ANC-owned firms to
participate in the Small Business Administration’s (SBA) 8(a) program—
one of the federal government’s primary means for developing small
businesses owned by socially and economically disadvantaged individuals.
Since then, Congress has extended special procurement advantages to
ANC firms. For example, ANC firms are permitted to receive
noncompetitive contracts for any amount, whereas other 8(a) companies
are subject to competitive thresholds of $5 million for manufacturing
contracts or $3 million for all other contracts. ANCs can also own multiple
subsidiaries participating in the 8(a) program,” unlike other 8(a) firms that
may own only one in a lifetime and no more than 20 percent of another
8(a) firm.

Our 2006 report on 8(a) ANC contracting identified (1) trends in
contracting with ANC firms, (2) the reasons agencies have awarded

8(a) sole-source contracts to ANC firms and the facts and circumstances
behind some of these contracts, and (3) how ANCs are using the

8(a) program. We also evaluated SBA’s oversight of 8(a) ANC firms. We
made a number of recommendations to SBA and also recommended that
the agencies in our review work with SBA to develop training for their
contracting personnel.

Today I will discuss the highlights of our report and provide an update on
actions SBA and the other agencies have taken to address our
recommendations.

'GAO, Contract Management: Increased Use of Alaska Native Corporations’ Special 8(a)
Provisions Calls for Tailored Oversight, GAO-06-399, (Washington, D.C.: Apr. 27, 2006).

®Each 8(a) ANC firm must be in a different primary industry.
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ANC Trends in and
Use of 8(a)
Contracting

To address the objectives of our 2006 report, we obtained data on federal
8(a) contracting with ANCs. It is important to note that there is no readily
available central source of information on ANC 8(a) contracting activity.
We obtained each ANC firm’s Data Universal Numbering System (DUNS)
number and used this information to obtain data from the Federal
Procurement Data System (FPDS) and agencies. To assess the reliability
of the procurement data, we (1) compared FPDS and agency data to verify
its accuracy, (2) reviewed related documentation, including contract files,
and (3) worked closely with agency officials to identify and resolve any
data problems. When we found discrepancies, we brought them to the
agency'’s attention and worked with them to correct the discrepancies
before conducting our analyses. We also analyzed 16 large, sole-source
8(a) contracts awarded to ANC firms from the departments of Defense,
Energy, the Interior, State, Transportation, and Homeland Security and the
National Aeronautics and Space Administration (NASA). We selected the
contracts based on high ultimate award values and high dollar obligations
that represented a variety of contractors and services. We traveled to
Alaska and met with executives of 13 regional ANCs and 17 village or
urban corporations. The report on which this testimony is based was
prepared in accordance with generally accepted government auditing
standards.

Our work did not include within its scope an objective or analyses that
either support or challenge special ANC advantages within the 8(a)
program. The program has been established in law and any changes are up
to the Congress.

8(a) ANC contracting represents a small amount of total federal
procurement spending. However, dollars obligated to ANC firms through
the 8(a) program grew from $265 million in fiscal year 2000 to $1.1 billion
in 2004. Overall, during the 5-year period, the government obligated $4.6
billion to ANC firms, of which $2.9 billion, or 63 percent, went through the
8(a) program.

During this period, six federal agencies—the departments of Defense,
Energy, the Interior, State, and Transportation and NASA—accounted for
almost 85 percent of total 8(a) ANC obligations. Obligations for 8(a) sole-
source contracts by these agencies to ANC firms increased from about
$180 million in fiscal year 2000 to about $876 million in fiscal year 2004.

ANCs use the 8(a) program as one of many tools to generate revenue with

the goal of benefiting their shareholders. Some ANCs are heavily reliant on
the 8(a) program for revenues, while others approach the program as one
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of many revenue-generating opportunities, such as investments in stocks
or real estate. ANCs are using the congressionally authorized advantages
afforded to them, such as ownership of multiple 8(a) subsidiaries,’
sometimes in diversified lines of business. From fiscal year 1988 to 2005,
numbers increased from one 8(a) subsidiary owned by one ANC to 154
subsidiaries owned by 49 ANCs. Figure 1 shows the recent growth in
ANCs’ 8(a) subsidiaries.
|
Figure 1: Number of ANC Parent Corporations and Subsidiaries Active in the 8(a) Program, 1988 to 2005
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ANCs use their ability to own multiple businesses in the 8(a) program, as
allowed by law, in different ways. For example, some ANCs

e create a second subsidiary in anticipation of winning follow-on work
from one of their graduating subsidiaries;'

®In this testimony, “ANC” refers to the parent corporation. The term “ANC firm” denotes a
business owned by an ANC. We use the term “ANC firm” and “subsidiary” interchangeably.

“There is a 9-year limit to participation in the 8(a) program; firms could graduate earlier if
they outgrow their primary industry size standards.
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Contract Execution
Shortfalls

» wholly own their 8(a) subsidiaries, while others invest in partially-
owned subsidiaries; and

» diversify their subsidiaries’ capabilities to increase opportunities to win
government contracts in various industries.

Our review of 16 large sole-source contracts awarded by 7 agencies found
that agency officials view contracting with 8(a) ANC firms as a quick, easy,
and legal way to award contracts while at the same time helping their
agencies meet small business goals.’

Memoranda of Understanding (partnership agreements) between SBA and
agencies delegate the contract execution function to federal agencies,
although SBA remains responsible for implementing the 8(a) program. We
found that contracting officials had not always complied with
requirements to notify SBA when modifying contracts, such as increasing
the scope of work or the dollar value, and to monitor the percentage of the
work performed by the 8(a) firms versus their subcontractors. For
example:

» Federal regulation requires that when 8(a) firms subcontract under an
8(a) service contract, they incur at least 50 percent of the personnel
costs with their own employees.’ The purpose of this provision, which
limits the amount of work that can be performed by the subcontractor,
is to ensure that small businesses do not pass along the benefits of
their contracts to their subcontractors. For the 16 files we reviewed,
we found almost no evidence that the agencies are effectively
monitoring compliance with this requirement. In general, the
contracting officers we spoke with were confused about whose
responsibility it is.

» Agencies are also required to notify SBA of all 8(a) contract awards,
modifications, and exercised options where the contract execution
function has been delegated to the agencies in the partnership
agreements. We found that not all contracting officers were doing so.
In one case, the Department of Energy contracting officer had
broadened the scope of a contract a year after award, adding 10
additional lines of business that almost tripled the value of the

PANC firms in the 8(a) program are deemed by law as socially and economically
disadvantaged. Awards to these firms are credited to agencies’ small business goals.

SFor general construction, the 8(a) firm is required to incur at least 15 percent of the
personnel costs.
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SBA Lacks Oversight
of 8(a) ANC Activity

contract. These changes were not coordinated with SBA.

We reported in 2006 that SBA had not tailored its policies and practices to
account for ANCs’ unique status and growth in the 8(a) program, even
though officials recognize that ANC firms enter into more complex
business relationships than other 8(a) participants. SBA officials told us
that they have faced a challenge in overseeing the activity of the 8(a) ANC
firms because ANCs’ charter under the Alaska Native Claims Settlement
Act is not always consistent with the business development intent of the
8(a) program. The officials noted that the goal of ANCs—economic
development for Alaska Natives from a community standpoint—can be in
conflict with the primary purpose of the 8(a) program, which is business
development for individual small, disadvantaged businesses.

SBA’s oversight fell short in that it did not:

» track the primary business industries in which ANC subsidiaries had
8(a) contracts to ensure that more than one subsidiary of the same
ANC was not generating the majority of its revenue under the same
primary industry code;

« consistently determine whether other small businesses were losing
contracting opportunities when large sole-source contracts were
awarded to 8(a) ANC firms;

« adhere to a statutory and regulatory requirement to ascertain whether
8(a) ANC firms, when entering the 8(a) program or for each contract
award, had, or were likely to obtain, a substantial unfair competitive
advantage within an industry; ’

» ensure that partnerships between 8(a) ANC firms and large
firms were functioning in the way they were intended under the
8(a) program; and

« maintain information on ANC 8(a) activity.

SBA officials from the Alaska district office had reported to headquarters
that the makeup of their 8(a) portfolio was challenging and required more
contracting knowledge and business savvy than usual because the
majority of the firms they oversee are owned by ANCs and tribal entities.
The officials commented that these firms tend to pursue complex business
relationships and tend to be awarded large and often complex contracts.
We found that the district office officials were having difficulty managing
their large volume and the unique type of work in their 8(a) portfolio.

" This requirement is set forth in the Small Business Act (15 U.S.C. § 636()(10)(J)(ii)(ID).
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Previous Conclusions,
Recommendations,
and Agency
Responses

When we began our review, SBA headquarters officials responsible for
overseeing the 8(a) program did not seem aware of the growth in the ANC
8(a) portfolio and had not taken steps to address the increased volume of
work in their Alaska office.

In 2006, we reported that ANCs were increasingly using the contracting
advantages Congress has provided them. Our work showed that procuring
agencies’ contracting officers are in need of guidance on how to use these
contracts while exercising diligence to ensure that taxpayer dollars are
spent effectively. Equally important, we stated, significant improvements
were needed in SBA’s oversight of the program. Without stronger
oversight, we noted the potential for abuse and unintended consequences.

In our April 2006 report, we made 10 recommendations to SBA on actions
that can be taken to revise its regulations and policies and to improve
practices pertaining to its oversight of ANC 8(a) procurements. Our
recommendations and SBA’s June 2007 response are as follows.

We recommended that the Administrator of SBA:

1. Ascertain and then clearly articulate in regulation how SBA will
comply with existing law to determine whether and when one or more
ANC firms are obtaining, or are likely to obtain, a substantial unfair
competitive advantage in an industry.

SBA response: SBA is exploring possible regulatory changes that
would address the issue of better controlling the award of sole-
source 8(a) contracts over the competitive threshold dollar
limitation to joint ventures between tribally and ANC-owned 8(a)
firms and other business concerns.

2. Inregulation, specifically address SBA’s role in monitoring ownership
of ANC holding companies that manage 8(a) operations to ensure that
the companies are wholly owned by the ANC and that any changes in
ownership are reported to SBA.

SBA response: SBA is building a Business Development
Management Information System to electronically manage all
aspects of the 8(a) program. According to SBA, this system,
scheduled to be completed in fiscal year 2008, will monitor
program participants’ continuing eligibility in the 8(a) program and
could include an ANC element in the electronic annual review that
would monitor the ownership of ANC holding companies that
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manage 8(a) operations and ensure that any changes in ownership
are reported to SBA.

Collect information on ANCs’ 8(a) participation as part of required
overall 8(a) monitoring, to include tracking the primary revenue
generators for 8(a) ANC firms to ensure that multiple subsidiaries
under one ANC are not generating their revenue in the same primary
industry.

SBA response: The planned electronic annual review can collect
information on ANCs’ multiple subsidiaries to ensure that they are
not generating the majority of their revenues from the same
primary industry. Further, to ensure that an ANC-owned firm does
not enter the 8(a) program with the same North American Industry
Classification System (NAICS) code® as another current or former
8(a) firm owned by that ANC, the ANC-owned applicant must
certify that it operates in a distinct primary industry and must
demonstrate that fact through revenues generated. SBA notes that
the planned annual electronic reviews can validate this
information.

Revisit regulation that requires agencies to notify SBA of all contract
modifications and consider establishing thresholds for notification,
such as when new NAICS codes are added to the contract or there is a
certain percentage increase in the dollar value of the contract. Once
notification criteria are determined, provide guidance to the agencies
on when to notify SBA of contract modifications and scope changes.

SBA response: SBA stated that its revisions to its partnership
agreements with federal agencies address this recommendation.
However, we note that the revised agreement does not establish
thresholds or include new criteria for when agencies should send
SBA contract modifications or award documentation. The
agreement states that agencies “shall provide a copy of any

8 SBA has designated a small business size standard for every NAICS code. 8(a) applicants
must qualify as small under their primary NAICS code at the time of application and SBA’s
certification date. SBA regulation requires that at least 2 years lapse after an ANC firm
exits the 8(a) program before another firm owned by the same parent ANC can enter the
program with the prior firm’s primary NAICS code. However, once accepted into the
program, 8(a) firms may pursue contracts in any line of work, called secondary NAICS
codes.
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contract...including basic contracts, orders, modifications, and
purchase orders” to SBA.

5. Consistently determine whether other small businesses are losing
contracting opportunities when awarding contracts through the 8(a)
program to ANC firms.

SBA response: SBA stated that it plans to require the contracting
agencies to include impact statements in their contract offer letters
to SBA.

6. Standardize approval letters for each 8(a) procurement to clearly
assign accountability for monitoring of subcontracting and for
notifying SBA of contract modifications.

SBA response: SBA agreed with the recommendation but did not
indicate an action taken or planned.

7. Tailor wording in approval letters to explain the basis for adverse
impact determinations.

SBA response: SBA agreed with the recommendation but did not
indicate an action taken or planned.

8. Clarify memorandums of understanding (known as partnership
agreements) with procuring agencies to state that it is the agency
contracting officer’s responsibility to monitor compliance with the
limitation on subcontracting clause.

SBA response: SBA has implemented this recommendation by
revising the partnership agreements with the procuring agencies. It
added several provisions that delineate the agencies’
responsibilities for oversight, monitoring, and compliance with
procurement laws and regulations governing 8(a) contracts,
including the limitation on subcontracting clause.

9. Evaluate staffing levels and training needed to effectively oversee ANC
participation in the 8(a) program and take steps to allocate appropriate
resources to the Alaska district office.

SBA response: SBA stated that the planned Business Development
Management Information System should help the Alaska district
office more effectively oversee ANC participation in the 8(a)
program. It stated that it is providing training to the Alaska district
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office. However, no plans were in place to evaluate staffing levels
at the office.

10. Provide more training to agencies on the 8(a) program, specifically
including a component on ANC 8(a) participation.

SBA response: SBA has provided training to agencies on the
revised 8(a) partnership agreements; however, our review of the
slides SBA used for the training found no reference to ANC 8(a)
firms specifically. According to an SBA official, SBA will include a
component on ANC 8(a) participants in future training sessions.

We also recommended that procuring agencies provide guidance to
contracting officers to ensure proper oversight of ANC contracts. The
procuring agencies generally agreed with the recommendation. Some
agencies are waiting for SBA to implement our recommendations before
they take their own actions, but others have taken steps to tighten their
oversight of contracts with 8(a) ANC firms. The Department of Homeland
Security, for example, recently issued an “acquisition alert” requiring that
its heads of contracting activities provide guidance and training on the use
of 8(a) firms owned by ANCs. The alert provides that use of the authority
to award sole-source 8(a) contracts to ANCs must be judicious with
appropriate safeguards to ensure that the cost/price is fair and reasonable,
that the ANC has the technical ability to perform the work, that the ANC
will be performing the required percentage of the work and that the award
is in the best interests of the government. The Department of Energy
revised its acquisition guidance regarding small business programs to
remind contracting officers to use care in awarding and administering
ANC contracts, to include notifying SBA of contract modifications and
monitoring the limits on subcontracting. The Department also provided
training on the 8(a) program, to include contracting with ANC firms. By
providing contracting officers with appropriate training on these issues,
the government is taking steps to ensure that the ANC firms are operating
in the program as intended, thereby mitigating the risk of unintended
consequences or abuse of some of the privileges provided to these firms.

This concludes my testimony. I would be happy to answer any questions
you may have.
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Why GAO Did This Study

Tribal firms—those owned by Alaska
Native Corporations, Native Hawaiian
Organizations, and Indian tribes—are
afforded special advantages within the
Small Business Administration’s (SBA)
8(a) business development program.
GAO was asked to (1) identify trends in
government 8(a) contracting with tribal
firms; (2) determine why the
government awarded sole-source
contracts to tribal 8(a) firms and the
methods used to make price
determinations; (3) assess the
procuring agencies’ oversight of
contracts for compliance with
subcontracting requirements; and (4)
examine SBA’s new 8(a) regulation,
intended to clarify program rules, to
determine how the changes could
affect oversight of tribal 8(a) firms.
GAO reviewed non-generalizable
samples of 87 contracts (based on
dollar value and location) and 62 tribal
8(a) firms’ SBA files and spoke with
SBA headquarters and district officials
as well as officials from 9 agencies.

What GAO Recommends

GAO recommends that the Office of
Federal Procurement Policy (OFPP)
amend acquisition regulations and
provide guidance (including data
collection) on monitoring the limits on
subcontracting. OFPP generally
agreed with the recommendations.
GAO'’s recommendations also include
that SBA include specific capabilities in
its 8(a) database to improve tribal 8(a)
tracking and that it examine tribal
participation to determine whether
certain practices align with the 8(a)
program’s business development goal.
SBA questioned GAO’s methodology,
which GAO continues to believe is
appropriate, but did not address GAO'’s
recommendations.

View GAO-12-84. For more information,
contact John Hutton at (202) 512-4841 or
huttonj@gao.gov.

FEDERAL CONTRACTING

Monitoring and Oversight of Tribal 8(a) Firms Need
Attention

What GAO Found

Federal dollars obligated to tribal 8(a) firms grew from $2.1 billion in fiscal year
2005 to $5.5 billion in 2010, a greater percentage increase than non-tribal 8(a)
obligations (160 percent versus 45 percent). Obligations to 8(a) firms owned by
Alaska Native Corporations (ANC) represented the maijority of tribal obligations
every year during the period, rising to $4.7 billion in 2010. While tribal 8(a) firms
comprised 6.2 percent of total 8(a) firms, their obligations accounted for almost a
third of total 8(a) obligations in fiscal year 2010. Over the 6 years, the percentage
of competitively awarded obligations to tribal 8(a) firms rose; however, sole-
source contracts remained the primary source of growth, representing at least 75
percent of all tribal 8(a) obligations in a given year.

Consistent with GAO’s 2006 review of ANC 8(a) contracting, contracting officials
said that awarding contracts to tribal firms under the 8(a) program allows officials
to award sole-source contracts for any value quickly, easily, and legally, and
helps agencies meet their small business goals. However, the officials added that
the program offices’ push for awarding follow-on contracts to the same firm also
plays a role. GAO'’s review of noncompetitive tribal 8(a) contracts shows the
methods used to determine price reasonableness in a sole-source environment.
In some cases, when agencies moved away from sole-source tribal 8(a)
contracts toward competition, agency officials estimated savings as a result.

To ensure that 8(a) firms do not pass along the benefits of their contracts to their
subcontractors, regulations limit the amount of work that can be performed by the
subcontractors. Of the 87 contracts in GAO’s review, 71 had subcontractors.
GAO found that required monitoring of limitations on subcontracting by procuring
agencies was not routinely occurring. Similar to what GAO reported in 2006,
some contracting officers do not understand that ensuring compliance is their
responsibility under partnership agreements with SBA, and the regulations do not
make this clear. Further, agency officials did not know how to monitor
subcontracting limitations, particularly for indefinite-quantity contracts, as the
data are not readily available. Not monitoring the limits on subcontracting can
pose a major risk that an improper amount of work is being done by large firms.

In March 2011, SBA revised 8(a) regulations to clarify program rules, correct
misinterpretations, and address program issues. Although a positive step, SBA
will have difficulty enforcing new regulations pertaining to tribal 8(a) follow-on
contracts and joint ventures given the information currently available. SBA told
GAO itis currently in the process of developing the requirements for a new 8(a)
tracking database. Further, the new regulations do not address some issues
GAO has previously raised, such as ANC 8(a) firms under the same parent
corporation generating a majority of revenue in the same line of business. SBA
regulations do not allow a tribal organization to have more than one 8(a)
subsidiary perform most of its work under the same primary business line. GAO
also discusses practices that highlight how some tribal 8(a) firms operate, in
effect, as large businesses because of their parent corporation’s backing and
interconnectedness with sister subsidiaries. SBA has not reviewed these
practices to determine whether they are congruent with the business
development purpose of the 8(a) program.
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Congressional Requesters:

The federal government obligates hundreds of billions of dollars in
contracts for goods and services each year—about $537 billion in fiscal
year 2010. That year, about $18.5 billion was obligated to firms
participating in the Small Business Administration’s (SBA) 8(a) program.
The 8(a) program is one of the federal government’s primary means for
developing small businesses owned by socially and economically
disadvantaged individuals. Congress has repeatedly emphasized in
legislation that the purpose of the 8(a) program is business development,
with a goal of enabling these businesses to compete on an equal basis in
the mainstream American economy. Over two decades ago, Congress
expanded participation in the 8(a) program to include not just firms owned
by disadvantaged individuals, but also firms owned by tribal entities. In
this report, “tribal entities” refers to Alaska Native Corporations (ANC),
Indian tribes, and Native Hawaiian Organizations (NHO). We use the term
“tribal 8(a) firm” to refer to a firm that is majority owned by an ANC, Indian
tribe, or NHO.

Firms owned by tribal entities have been afforded special advantages in
the 8(a) program. For example, they can receive sole-source 8(a)
contracts for any amount, whereas sole-source awards to other 8(a) firms
generally must be made under certain competitive dollar thresholds ($6.5
million for manufacturing or $4 million for all other acquisitions). ANCs,
created in 1971 through the Alaska Native Claims Settlement Act
(ANCSA), were established to distribute land and monetary benefits to
Alaska Native shareholders in lieu of a reservation system."! Relevant
legislation defines the term Indian tribes to include bands, nations, or
other organized groups of communities of Indians, which are recognized
as eligible for the special programs and services provided by the United
States because of their status as Indians. NHOs are not-for-profit
community service organizations controlled by Native Hawaiians whose
business activities are to principally benefit Native Hawaiians. These tribal

" The goal of the Act was, in part, to resolve long-standing aboriginal land claims and to
foster economic development for Alaska Natives. ANCs are eligible to participate in
federal procurement programs, such as the 8(a) program, pursuant to ANCSA. See 43
U.S.C. §§ 1602, 1626(a) and (e).
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entities generally provide, to varying extents, economic and community
development for their native populations through different programs.

In a 2006 report, we noted that the legislative history leading to the
procurement advantages for ANCs was sparse and confusing.? We also
reported on the challenge SBA officials cited in overseeing ANC activity in
the 8(a) program. The officials attributed this challenge to the fact that the
program’s business development goals can be in conflict with ANCs’
charter under ANCSA—economic and community development for
Alaska Natives. We made a number of recommendations, focused on the
need for improved SBA oversight of the special advantages afforded to
ANCs under the 8(a) program. The Small Business Act does not provide
tribal entities a purpose in the 8(a) program that is different from the
program’s stated goal of business development. In fact, in a 1989 revision
to the 8(a) program regulations, SBA stated that the 8(a) program is
intended to be used exclusively for business development purposes to
help small businesses owned and controlled by socially and economically
disadvantaged individuals, Indian tribes, ANCs, and NHOs to compete on
an equal basis in the mainstream of the American economy.3 We also
reported in 2006 that agencies were not effectively monitoring compliance
with required percentages of work to be performed by 8(a) firms versus
their subcontractors. While our 2006 report focused on 8(a) firms owned
by ANCs, the scope of this report includes 8(a) firms owned by Indian
tribes and NHOs as well.

SBA revised the 8(a) regulations, effective in March 2011, to clarify and
refine certain provisions in the program, with some revisions specifically
focused on tribal participation. Also in March 2011, the Federal
Acquisition Regulation (FAR) was amended, 4 on an interim basis, to

2 GAO, Contract Management: Increased Use of Alaska Native Corporations’ Special 8(a)
Provisions Calls for Tailored Oversight, GAO-06-399 (Washington, D.C.: Apr. 27, 2006).
For example, legislative language suggests that 8(a) businesses owned by Indian tribes
and ANCs were exempt from sole source dollar thresholds because such businesses are
located on reservations and account for the major employment of the workforce. ANCs,
however, do not have reservations.

313 C.F.R. § 124.1. (1989) The regulations were revised in 1998 to restate the business
development purpose of the program for “small disadvantaged business concerns,” which
include tribal 8(a) firms.

4FAR 6.303-1(b). The written justification must be approved in writing by the appropriate
official depending on the dollar value (see FAR 6.304) and made publicly available (see
FAR 6.305).
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implement a provision in the National Defense Authorization Act for Fiscal
Year 2010 that required a written justification prior to awarding sole-
source 8(a) contracts over $20 million ° Previously, no justification was
required for any dollar amount for 8(a) contracts, including those awarded
to tribal 8(a) firms.

In response to your request, we (1) identified trends in federal obligations
under 8(a) contracts with tribal firms; (2) determined the reasons federal
agencies awarded sole-source contracts to tribal 8(a) firms and the
methods used to make price determinations; (3) assessed the procuring
agencies’ oversight of tribal 8(a) contracts for compliance with
subcontracting requirements; and (4) examined SBA’s new 8(a)
regulations to determine how the changes could affect oversight of tribal
firms and the extent to which previously identified problems are
addressed. During the course of our work, we also discussed with
procuring agency officials the potential impact of the recent FAR
requirement for written justifications for sole-source 8(a) awards over $20
million. This requirement was not applicable to the contracts we reviewed.
We evaluated the administration of the tribal 8(a) program; the scope of
our work did not include an evaluation of the program’s merits.

To identify trends in 8(a) contracting with tribal firms, we analyzed data
from the Federal Procurement Data System-Next Generation (FPDS-NG)
for fiscal years 2005 through 2010 (the last year of complete information
at the time of our review). We found the FPDS-NG data fields that identify
firms owned by ANCs, NHOs, and Indian tribes to be unreliable because
these data were not available during the entire time period. We therefore
obtained from SBA tribal 8(a) firms’ Data Universal Numbering System
(DUNS) numbers and used this information to obtain the FPDS-NG data,
which we determined was sufficiently reliable to identify trends in tribal
8(a) contracting. To address our second and third objectives, we used a
stratified purposeful, selected sampling approach to identify 87 contracts
for review.® This nonprobability sample included contracts over the
competitive 8(a) threshold amounts ($6.5 million for manufacturing and $4

5 National Defense Authorization Act for Fiscal Year 2010, § 811 (2009).

8 Our initial sample included 90 contracts; however, we excluded 2 from the sample
because they had been incorrectly coded in FPDS-NG as being awarded through the 8(a)
program to tribal 8(a) firms. A third contract was excluded because obligations under one
indefinite quantity contract had been listed in FPDS-NG as being under two separate
contracts.

Page 3 GAO-12-84 Tribal 8(a) Contracting



million for other acquisitions), focusing on those with large dollar value
obligations in fiscal year 2009 (the latest data available at the time we
selected our contract sample). We also focused on contracting activities
that had higher levels of sole-source tribal 8(a) activity. The majority of
the contracts in our sample (62) were awarded by defense agencies, and
25 were awarded by civilian agencies, including the departments of
Agriculture, Energy, Health and Human Services, Homeland Security,
Justice, Labor, and State, and the Social Security Administration. Most
(75) of the contracts were with ANC 8(a) firms; 10 were with firms owned
by Indian tribes and 2 were with firms owned by NHOs. Of the 87
contracts, 7 were competitively awarded, and 79 were sole-source
procurements. For the one remaining contract we could not confirm
whether it was awarded competitively or not because the entire pre-award
file was missing. We reviewed the contract files and spoke with
contracting and program officials and small business advocates at the
agency locations. The results of our contract file analysis are not
generalizable to the population of tribal 8(a) contracts.

To address the potential effect of the new SBA regulations on oversight of
tribal firms and the extent to which previously identified problems were
addressed, we visited SBA headquarters as well as district offices in
Anchorage, AK; Philadelphia, PA; and Washington, DC. We also spoke
with SBA district officials in Hawaii, New Mexico, and Oklahoma. We
selected these particular district offices primarily based on their relatively
higher level of involvement with tribal 8(a) firms. In addition to the 87
contract files we reviewed, we also reviewed a sample of 62 SBA files for
tribal 8(a) firms’ application information, annual reviews, and business
plans. In selecting the firms for this portion of our work, we focused on
those that had relatively high representation in our contract sample as
well as those that had relatively low representation. The results of our
review of the firms’ SBA files are not generalizable to the universe of tribal
8(a) firms. We did not assess the extent to which benefits from tribal 8(a)
contracts flow to the parent entity.

To understand the potential impact of the new FAR requirement for
written justifications of 8(a) sole-source awards over $20 million, we
reviewed the FAR and public comments on the new rule: interviewed
agency small business advocates, Office of Federal Procurement Policy
(OFPP) officials, and contracting officers for the contracts we reviewed;
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Background

and drew from the findings in our prior report on ANC 8(a) contracting.”
The Administrator of OFPP serves as chair of the Federal Acquisition
Regulatory Council; the council oversees development and maintenance
of the FAR.

Appendix | contains more information on our scope and methodology. We
conducted this performance audit from October 2010 to January 2012 in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

ANCs, Indian tribes and NHOs—i.e., the parent entities of tribal 8(a)
firms—can be large, with worldwide operations and revenues in the
hundreds of millions of dollars. They can own 8(a) and non-8(a)
subsidiaries and sometimes form complicated corporate structures.
Figure 1 illustrates a notional corporate structure of an ANC with a
holding company—a non-8(a) subsidiary that provides shared
administrative services to other subsidiaries for a fee. The figure depicts a
mix of 8(a) and non-8(a) subsidiaries that may be only partly owned by
the ANC.

7 GAO-06-399.
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Figure 1: Notional ANC with Holding Company and Multiple Subsidiaries

Alaska Native corporation (parent)
Board of directors is
100 percent Alaska Native

Non-8(a) holding company
100 percent owned by

ANC parent
8(a) subsidiary 8(a) subsidiary Non-8(a) subsidiary
100 percent owned by 51 percent owned by holding company 51 percent owned by holding company
holding company 49 percent owned by minority interest 49 percent owned by minority interest

Source: GAO analysis
Note: Only the 8(a) subsidiaries would be eligible for 8(a) contracts.

According to SBA, in fiscal year 2010, there were over 8,400 firms in the
8(a) program, 354 of which were owned by a tribal entity. For any firm
(including tribal firms) to be eligible to participate in the 8(a) program, it
must qualify as small under a primary industry size standard as measured
by the number of employees or average revenues from the previous 3
years. In addition, the firm must be, among other things, majority-owned
by one or more socially and economically disadvantaged individuals or a
qualified entity, such as a tribal entity. Firms approved as 8(a) participants
can receive business development assistance from SBA and are eligible
to receive contracts that agencies offer to SBA for the 8(a) program. All
8(a) firms, including tribal 8(a) firms, are subject to a 9-year limit on
participation in the 8(a) program. During the last 5 years in the program,
known as a transitional period, firms are required to obtain a certain
percentage of non-8(a) revenue to demonstrate their progress in
developing a viable business that is not solely reliant on the 8(a) program.
SBA’s district offices are responsible for tracking this business mix on an
annual basis. If a firm does not meet its required business mix during one
of the last 5 years, SBA invokes a plan of remedial action for the next
year, in which the firm is to report to SBA on its progress. Until the
required mix is demonstrated, the firm will generally not be eligible for
sole-source 8(a) contracts.

Congress has provided tribal 8(a) firms with distinct advantages over

other 8(a) businesses, in addition to the ability to receive sole-source 8(a)
contracts for any amount. In some cases, there are also differences
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among the advantages provided to firms owned by ANCs, Indian tribes,
and NHOs. Table 1 provides more details.

_________________________________________________________________________________________________________________|
Table 1: Differences in Requirements for Tribal 8(a) Firms and Other 8(a) Firms

Firms owned by an Firms owned by an
Requirement Firms owned by an ANC Indian Tribe NHO Other 8(a) firms

Number of firms a No limit as long as each business is in a different primary industry. Only one in a lifetime.
participant may own

Size determination for  Other affiliated companies not considered in size determination; however, the SBA  For-profit, nonprofit,

eligibility in 8(a) Administrator may find the existence of affiliation if, for example, SBA determines domestic, and foreign

program that the tribal 8(a) firm or firms have a substantial unfair competitive advantage affiliates considered in
within an industry. size determination.

Competitive threshold  No threshold. No threshold for DOD  Can receive sole-
Procurements need not be competed before being contracts only. source contracts for up
accepted on a sole-source basis. DOD procurements to $6.5 million for

need not be competed Manufacturing or $4
before being accepted Million for all other

on a sole-source acquisitions.

basis.
Dollar limits on amount No limits on the amount of sole-source contracts. May not receive sole-
of sole-source 8(a) source 8(a) contract
contracts awards if the

combined total of
competitive and sole
source 8(a) contracts
received is above (1)
$100 million where a
firm’s size is based on
its number of
employees, or, (2) the
lesser of $100 million
or five times the size
standard for the
industry where a firm’s
size is based on
revenues.?
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Requirement

Firms owned by an ANC

Firms owned by an
Indian Tribe

Firms owned by an
NHO

Other 8(a) firms

Demonstration of
social and economic
disadvantage

Deemed in legislation as socially
and economically disadvantaged.

Defined as socially
disadvantaged, but
must demonstrate that
the tribe is
economically
disadvantaged in
connection with the
application for one
tribally-owned firm.°
The tribe need not
reestablish its
economic
disadvantage to have
other businesses it
owns certified for 8(a)
participation, unless
requested to do so by
SBA.

Deemed socially
disadvantaged but
must establish
economic
disadvantage and that
its business activities
principally benefit
Native Hawaiians.
Economic
disadvantage for an
NHO is determined
when the majority of
an NHO’s members—
or if no members, the
board of directors—
qualify as
economically
disadvantaged
individuals. Economic
disadvantage must be
determined for every
8(a) applicant.

Must (1) be a member
of a group deemed as
socially disadvantaged
or prove social
disadvantage by
meeting certain
standards and (2)
must prove economic
disadvantage.

Management
background

President/chief executive officer
need not be a disadvantaged
individual.

Management and daily
operations must be
controlled by the tribe.
The concern may be
controlled by the tribe
through one or more
individuals who
possess sufficient
management
experience to run the
firm or through
management, which
can be a non-tribal
member.°

President/chief
executive officer need
not be a
disadvantaged
individual.

President/chief
executive officer
must be a
disadvantaged
individual.

Potential for success

(1) Must be in business in primary industry classification for at least 2 years before

8(a) application date; or

(2) generally, the individuals who will manage and control the daily business
operations of the firm have substantial technical and management experience; the
applicant has successful past performance on contracts from government and non-
government sources in its primary industry, and the applicant has adequate capital
to sustain its operations and carry out its business plan as a participant; or

(3) the tribal entity made a firm written commitment to support the operations of the
applicant concern and it has the financial ability to do so.

Must be in business in
primary industry
classification for at
least 2 years before
8(a) application date.

SBA can waive the
requirement if certain
conditions are met,
such as substantial
business experience,
adequate capital, and
past success on
contracts.

Source: GAO analysis of SBA 8(a) laws and regulations.

8(a) contracts awarded under $100,000 will not be considered in the $100 million limit.

Page 8

GAO-12-84 Tribal 8(a) Contracting



®This includes consideration of available data such as present tribal unemployment rate, the per
capita income of tribal members, and percentage of local Indian population below the poverty level.

°Management is provided by either (1) committees, teams, or Board of Directors controlled by at least
one economically disadvantaged tribe member; or (2) non-tribal members if the tribe can hire and fire
those individuals, retains control of all management decisions, and a written plan exists which shows

how tribal members will develop managerial skills sufficient to manage the 8(a) firm or similar tribally-
owned firms in the future.

For tribal 8(a) firms, SBA has specific oversight responsibility for

« accepting the firm into the program, which includes ensuring that the
tribal entity owning the firm does not have more than one 8(a) firm in
the same primary line of business, defined by a North American
Industry Classification System (NAICS) code® and

« annually reviewing 8(a) firms to track their progress in the 8(a)
program, including their mix of 8(a) and non-8(a) revenue in the last 5
years in the program and any changes to the firms’ business targets,
objectives, and goals.

The procuring agency offers, and SBA may accept, a procuring agency’s
requirement into the 8(a) program either as a competitive procurement—
to be competed among all eligible 8(a) firms—or as a sole-source
procurement. The agency’s offer letter must identify the requirement, any
procurement history, the estimated dollar amount, and NAICS code,
among other things.® Before accepting a procurement as an 8(a) sole-
source contract, SBA is to verify the proposed firm’s size status to ensure
that it qualifies as small under the identified NAICS code. Once accepted
into the program, 8(a) firms may pursue contracts in additional lines of
work, called secondary NAICS codes. Once a requirement is awarded as
an 8(a) contract, it must remain in the 8(a) program unless the procuring
agency decides it would like to fulfill the follow-on requirement outside of
the program and requests approval from SBA to do so. Procuring agency
contracting officers also have responsibilities under the 8(a) program. For

8The NAICS assigns codes to all economic activity within 20 broad sectors, and the codes
reflect the industry in which the firm operates, e.g., wireless telecommunication carriers or
industrial building construction. SBA has designated a small business size standard for
every NAICS code. Applicants to the 8(a) program must qualify as small under their
primary NAICS code at the time of application and SBA'’s certification date. SBA regulation
requires that at least 2 years lapse after a tribal firm exits the 8(a) program before another
firm owned by the same parent entity can enter the program with the prior firm’s primary
NAICS code.

° FAR 19.804-2.
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all of the agencies in our review, SBA has delegated responsibility for
contract administration to the contracting officers through partnership
agreements.'® These responsibilities include, for example, ensuring
compliance with the limitations on subcontracting requirements under 8(a)
contracts.

SBA'’s 8(a) program regulations allow for involvement of other businesses
and non-disadvantaged individuals as a way of helping the 8(a) business
grow and develop. For example, 8(a) firms can hire outside agents to
assist them in obtaining 8(a) contracts; however, SBA’s revised
regulations now prohibit agreements in which agents receive a
percentage of the contract value as compensation for their assistance. In
addition, large businesses can create a mentor-protégé joint venture with
an 8(a) firm to win 8(a) prime contracts or can act as a subcontractor
under an 8(a) contract.'” Certain limitations apply regarding the
percentage of labor costs that 8(a) firms and non-8(a) partners may incur
under service and construction contracts. For service contracts with
subcontracting activity, the 8(a) firm must incur at least 50 percent of the
personnel costs with its own employees (15 percent for construction
contracts). Further, a non-disadvantaged individual can own up to a 49
percent interest in an 8(a) firm, retaining his or her percentage of
ownership in the profits the firm generates. These arrangements with
other businesses or non-disadvantaged individuals can result in a
relatively small percentage of contract profits being retained by the tribal
entity that owns the 8(a) firm. Figure 2 is an illustrative example of how
these arrangements could occur when a tribal 8(a) firm forms a joint
venture with a large business under the mentor-protégé program, as
allowed by SBA regulations.

0 For agencies where there is no partnership agreement in place, SBA is generally
responsible for the contract administration function.

" SBA must approve the mentor/protégé agreement before the two businesses submit an
offer as a joint venture to receive exclusion from affiliation. 13 C.F.R. §§ 124.513(b)(3) and
124.520(b) and (d)(1)(i).
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Figure 2: Flow of Work and Profits As Allowed in the 8(a) Program under an lllustrative Contract for Services

Tribal 8(a) firm forms joint venture with large business

Contract
Prime 8(a)
services contract —
$10 million
8(a) joint venture Subcontractors
must incur can perform
e~
P at least 50 percent j—— j—— up to 50 percent
e of labor costs ST - -t of labor costs
$5 million $5 million
Business relationship

i i d > 8(a) firm —_— ST Large business
E must perform at can perform up
: least 40 percent to 60 percent
may reinvest of work of work
H Assume
Y eeeccccrcer e end 10 percent $2 million $3 million
profit
Ownership $200K profit
distributed to ownership
of tribal 8(a) firms
49 percent of 8(a)
51 percent of 8(a) concern can be
concern must owned by a
be tribally owned $102K $98K non-disadvantaged
in profit in profit person or entity

Source: GAO analysis of SBA regulations.

Notes: In our example, the joint venture is unpopulated—meaning it merely exists through a written
agreement and uses the employees of the firms in the joint venture. The profits from an unpopulated
joint venture are distributed commensurate with the work performed; thus, in this example the 8(a)
firm receives 10 percent in profit from the 40 percent of the work it performed.
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Obligations to Tribal
8(a) Firms Have
Grown Steadily, with
Most under Sole-
Source Contracts

For 8(a) construction contracts, the prime contractor must incur at least 15 percent of the personnel
costs with its own employees. Thus, if our illustrative example above were a construction contract, the
tribe that owns a 51 percent interest in the firm would receive $31,000 in profit distribution.

In 2006, we reported that ANCs used the 8(a) program as one of many
sources of revenue (which could include revenue generated outside of
government contracts) to provide benefits to their shareholders.'?> We also
found that there was no explicit link between the revenues ANCs
generated from the 8(a) program and the benefits they provided to
shareholders, because ANCs only tracked benefits generated from their
consolidated revenue sources. The recently revised 8(a) regulations
require tribal 8(a) firms to report annually to SBA on the benefits they are
providing their members or community from their participation in the 8(a)
program.

From fiscal year 2005 through 2010, federal dollars obligated to tribal 8(a)
firms grew from $2.1 billion to $5.5 billion. Obligations to 8(a) firms owned
by ANCs—which represented the maijority of these tribal obligations
during each fiscal year—rose steadily, from $1.9 billion to $4.7 billion.
Obligations to 8(a) firms owned by Indian tribes and NHOs also grew
steadily during this time frame, to $690 million and $109 million,
respectively, in fiscal year 2010. Total 8(a) obligations (to tribal and non-
tribal 8(a) firms) increased from $11.3 billion to $18.8 billion during the
six-year period. Obligations to tribal 8(a) firms represented a 160 percent
increase over this time, while obligations to non-tribal 8(a) firms increased
45 percent. Figure 3 shows the growth of non-tribal and tribal 8(a)
obligations.

12 GAO-06-399.
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. ______________________________________________________________________________|
Figure 3: Obligations to Non-Tribal and Tribal 8(a) Firms, Fiscal Years 2005 through
2010 (dollars in billions)

Dollars (billions)
20

0
2005 2006 2007 2008 2009 2010

Fiscal year

- Non-tribal 8(a) obligations
|| NHO 8(a) obligations

Il -cion Tribe 8(a) obigations

|| ANC 8(a) obligations

Source: GAO analysis based on information from FPDS-NG.

Note: Obligation amounts are inflation adjusted to 2010 dollars.
Tribal firms represented a very small percentage of all 8(a) firms, but

accounted for almost 30 percent of 8(a) obligations—about $5.5 billion—
in fiscal year 2010, as shown in table 2.
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Table 2: Number of Tribal and Non-tribal 8(a) Firms and Obligations in Fiscal Year
2010

Percentage of 8(a) Percentage of

Number of 8  total number of obligations FY 10 8(a)

(a) firms 8(a) firms (in millions) obligations

Non-tribal 8(a) 5,340 93.8 $13,310 70.8
firms

Tribal 8(a) 353 6.2 5,480 29.2
firms

Total 5,693 100 18,790 100

Source: GAO analysis of FPDS-NG data.

The percentage of obligations under competitively awarded tribal 8(a)
contracts increased from fiscal year 2005 to 2010. In fiscal year 2010,
sole-source obligations to ANC 8(a) firms decreased slightly, for the first
time since 2005. Table 3 compares the percentage of obligations under
competitively awarded contracts for ANC, Indian tribe, and NHO 8(a)
firms in fiscal year 2005 and 2010.

____________________________________________________________________________|
Table 3: Percentage of Obligations under Competitively Awarded Contracts to
Tribal 8(a) Firms for Fiscal Year 2005 and 2010

Fiscal year 2005 Fiscal year 2010
8(a) firms owned by (percent) (percent)
ANC 14.8 21.8
Indian tribe 10.2 18.1
NHO 4.2 26

Source: GAO analysis of FPDS-NG data.

Even with this increase in obligations under competitively awarded
contracts to tribal 8(a) firms, sole-source contracts still accounted for at
least 75 percent of all tribal 8(a) obligations annually. In terms of
obligations, in fiscal year 2010, sole-source awards to tribal 8(a) firms
accounted for $4.3 billion of the total $5.5 billion in tribal 8(a) obligations.
Figure 4 shows the breakdown of sole-source and competitive 8(a)
obligations for tribal and non-tribal 8(a) firms from fiscal years 2005
through 2010.
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Figure 4: Competitive and Sole-Source Obligations to Tribal and Non-Tribal 8(a)
Firms, Fiscal Years 2005 through 2010 (in billions)

Dollars (billions)
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- Sole source

Source: GAO analysis based on information from FPDS-NG.

Note: Obligation amounts are inflation adjusted to 2010 dollars.

As shown in figure 4, the percentage of competitive obligations for non-
tribal 8(a) firms—about 45 percent in fiscal year 2010—still far outpaces
those of tribal 8(a) firms.

Further, our analysis of FPDS-NG obligation data for new sole source
awards under the 8(a) program, issued from fiscal years 2005 through
2010, reveals that for both tribal and non-tribal 8(a) firms, obligations on
sole-source 8(a) awards increased during the last month of each fiscal
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year." Figure 5 shows the dramatic spike in 8(a) obligations in
September of each year.

|
Figure 5: Monthly Sole-Source Obligations for New Awards to Tribal and Non-Tribal 8(a) Firms, Fiscal Year 2005 through 2010
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2500

2000

1500

1000

500

ONDJFMAMJJASONDJFMAMJJASONDJFMAMJJASONDJFMAMJJASONDJFMAMJJASONDJFMAMJJAS

FY 2005

FY 2006

FY 2007 FY 2008 FY 2009 FY 2010

Tribal 8(a) obligations
= === Non-tribal 8(a) obligations

Source: GAO analysis based on information from FPDS-NG

Note: Obligation amounts are inflation adjusted to 2010 dollars.

One tribal 8(a) firm’s business plan we reviewed, submitted to SBA,
alluded to increased obligations at the end of the fiscal year and noted
that it changes its marketing strategy accordingly during that time. The
plan noted that “[Our] business is not seasonal with the exception of the
end of fiscal year spending for the U.S. Government. During this period,
we concentrate our efforts directly at the government by increasing our

3 Interestingly, this trend is the opposite of what we reported in 2010 regarding
obligations under all contracts (not just those awarded to 8(a) firms). We found that the
majority of noncompetitive obligations from fiscal years 2006 to 2009 occurred in the first
quarter of the fiscal year. GAO, Federal Contracting: Opportunities Exist to Increase
Competition and Assess Reasons When Only One Offer is Received, GAO-10-833
(Washington, D.C.: July 26, 2010).
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Sole-Source Contracts
to Tribal 8(a) Firms
Viewed as Expedient,
but Could Lead to
Missed Opportunities
for Savings

visits and solicitations at the locations where we have the most successful
and loyal contacts.”

Contracting officials at the agencies we reviewed, similar to what we
reported in 2006, told us that using tribal firms under the 8(a) program
allows them to award sole-source contracts for any value quickly, easily
and legally.™ They further stated these awards help procuring agencies to
meet their small business goals, but added that the program offices’
preference for using the same firms for follow-on contracts also plays a
role.' Our review of 79 sole-source tribal 8(a) contracts revealed some of
the methods used by contracting officials to determine price
reasonableness in a sole-source environment. However in several cases
we found that contracting officers were moving away from sole-source
tribal 8(a) contracts toward competition. We also found examples where
tribal 8(a) contracts that had previously been awarded on a sole-source
basis were competed, resulting in savings.

Tribal 8(a) Sole-Source
Contracts Viewed as Quick
and Easy and Contributing
to Small Business Goals

Contracting officials viewed sole-source contract awards to tribal 8(a)
firms as a way to expedite the federal acquisition process, avoid some
potential bid protests, and help them meet their agencies’ small business
goals. Prior to SBA’s acceptance of any sole-source requirement into the
8(a) program, the procuring agency need only identify a qualified 8(a) firm
and obtain approval from SBA to award a contract. It is the procuring
agency’s responsibility to conduct market research, including determining
whether offers can be obtained from two or more firms at fair market
prices. However, SBA also considers market research requirements to be
satisfied when a participant in the 8(a) program self-markets its abilities to
a procuring agency and is subsequently offered a sole-source 8(a)
requirement.®

4 GAO-06-399.

'S The federal government has an annual agencywide goal of awarding not less than 23
percent of all prime contract dollars to small businesses. See 15 U.S.C. § 644(g)(1).

6 SBA may not accept a procurement into the 8(a) program under certain circumstances
and if the contract pricing exceeds a fair market price.
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Award of Sole-Source Tribal
8(a) Contracts Allows
Expedited Acquisition Planning
and Market Research

Acquisition planning activities are intended to ensure that the government
meets its needs in the most effective, economical, and timely manner
possible. Some contracting officers awarded sole-source 8(a) contracts to
tribal firms because this approach allowed them to avoid lengthy
acquisition planning and market research procedures, thereby expediting
the procurement process.'” For example, documentation in a Department
of Homeland Security contract revealed that the contracting official
awarded a $96 million sole-source contract to a tribal 8(a) firm because
this was the most streamlined approach to obtain services. According to
the contract file, the agency saved considerable time in the acquisition
process and thereby ensured a timely award. In another example, one
contracting officer told us that she sees many more sole-source contracts
to tribal 8(a) firms at the end of the fiscal year, likely because of poor
acquisition planning. Recalling a time when a program office needed to
award a contract quickly during the fourth quarter of the fiscal year, she
said she was able to award the contract on a sole-source basis to a tribal
8(a) firm within 2 weeks. She estimated that to award the contract
competitively would have taken 60 to 90 days.

In another scenario, DOD contracting officials used the expedited
procurement process of sole-source contracts to tribal 8(a) firms to
maintain the quality of critical services. They awarded two contracts—
each valued at over $500 million for a 10-year period (base period plus 9
option years)—for base engineering support at two different military
installations. A large part of the justification for this acquisition strategy
was that annual DOD appropriations acts permitted the department to
avoid using the Office of Management and Budget’'s Circular No. A-76
competitive sourcing process by contracting with tribal 8(a) firms.'® The
purpose of the competitive sourcing process is to determine whether the

7we recently reported on opportunities to strengthen acquisition planning. See GAO,
Acquisition Planning: Opportunities to Build Strong Foundations for Better Service
Contracts, GAO-11-672 (Washington, D.C.: Aug. 9, 2011).

'8 The A-76 process is a federal government policy which subjects commercial activities to
competition and requires agency officials to identify all activities performed by government
personnel as either commercial or inherently governmental.OMB, Circular A-76 (Revised),
Performance of Commercial Activities 4, (May 29, 2003). The provisions in these
appropriations acts allowed DOD to avoid the A-76 process when contracting with tribal
8(a) firms. DOD used the authority in section 8(a) of the Small Business Act to make the
sole source awards. See, for example, Consolidated Security, Disaster Assistance, and
Continuing Appropriations Act, 2009, Pub. L. No. 110-329 § 8016, 122 Stat. 3623-24
(Sept. 30, 2008).
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government should be performing a function with its personnel or
contracting those functions to private sector firms. DOD officials believed
awarding the sole-source contracts was necessary, since concerns about
the time frames to conduct the A-76 process—which officials at one base
estimated could take up to 3 years—were causing the government
employees performing the work to become increasingly concerned about
their job security and to seek employment elsewhere.

In some cases, as allowed, contracting officials awarded sole-source
contracts to tribal 8(a) firms even though market research had revealed
other firms capable of performing the work. For example, Army
contracting officials’ request for information for medical services resulted
in six firms’ submitting comments. However, citing the current contract’s
expiration time frame, the contracting officer stated that a successful
competition would require a great deal of acquisition planning and, as
such, would likely result in a break in services. In another example,
market research identified 93 potential contractors for a base engineering
support requirement; several of which were known to possess the
capabilities to handle the requirement if it were competitively solicited. In
fact, the previous contract for this requirement had been competitively
awarded in the 8(a) program, with seven offers received. Our review of
the acquisition plan and discussion with the contracting officer revealed
that the reason for awarding the sole-source follow-on contract was
because of the significant delay in obtaining the statement of work from
the program office. Because the requirement was critical and the new
contractor would have to “hit the ground running,” a sole-source contract
was awarded to a tribal 8(a) firm that had subcontracted with the
incumbent contractor.

At one Army Corps of Engineers location we visited, contracting officials
told us that they put basic ordering agreements (BOA) in place—such as
the one we reviewed for design and construction services with a tribal
8(a) firm—because BOAs can be quickly set up, sometimes in only a
matter of hours. The regulations require that an agency offer, and SBA
accept, each order under a BOA to the 8(a) program prior to award,
because the BOA itself is not a contract. '® As part of this process, SBA

9 A BOA is a written instrument of understanding between an agency and contractor that
generally contains terms and clauses applying to future orders, a description of supplies
and services to be provided, and methods for pricing future orders under the BOA. FAR
16.703(a).

Page 19 GAO-12-84 Tribal 8(a) Contracting



Reduced Likelihood That Tribal
8(a) Sole-Source Contracts Will
Be Protested

would ensure that the tribal 8(a) firm still meets the size standard for the
NAICS code for the requirement at the time the order is offered to SBA.
However, we found that the contracting officer was not offering each
order under this $10 million BOA (which had been awarded in June 2009)
to SBA, in violation of FAR and SBA regulations. The DOD contracting
official in this case sent notices of the orders to the SBA district office
after the award. SBA district officials did not follow up to determine why
these orders had not been offered prior to the award. By not offering each
order under the BOA, there is a risk that a tribal 8(a) firm could outgrow
the size standard and be improperly awarded a sole-source contract
through the 8(a) program. In subsequent discussions, SBA and an Army
Corps of Engineers legal representative confirmed that all orders under
BOAs in the 8(a) program should be offered to SBA. According to the
legal representative, the contracting office is no longer using BOAs to
meet its requirements and is instead using indefinite quantity contracts.?

Tribal 8(a) sole-source contracts are also attractive because there are
limitations on their ability to be protested. Although 8(a) sole-source
awards have been protested, the following issues may not be challenged
of any 8(a) participant by any party, either to SBA or any administrative
forum as part of a bid or other contract protest: (1) the eligibility of the
participant for a sole-source or competitive 8(a) requirement, (2) the
NAICS code assigned to a sole-source 8(a) requirement, or (3) the size
status of a nominated participant for a sole-source 8(a) procurement.?!
According to contracting officials, bid protests can result in significant and
costly delays and potentially disrupt critical services. Moreover, the
officials stated that responding to bid protests absorbs their already
limited time and resources. One tribal 8(a) company, in its marketing
materials to the government, mentioned that one of the many benefits of
a sole-source award to their company was that it would not be subject to
a bid protest.

Competitive 8(a) awards can be protested by other 8(a) firms, and we
found an example of this in one of the seven competitively awarded

20 This type of contract provides for an indefinite quantity, within stated limits, of supplies
or services during a fixed period. The government places orders for individual
requirements. Quantity limits may be stated as number of units or as dollar values.

2T As examples, 8(a) sole-source awards to tribal 8(a) firms have been protested in
Mission Critical Solutions, B-401057, May 4, 2009 and JMX, Inc., B-402643, June 25,
2010.
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Sole-Source Tribal 8(a)
Contracts Can Help Agencies
Meet Small Business Goals

Officials Also Award Sole-
Source Contracts to Tribal 8(a)
Firms for Continuity

contracts we reviewed. After an 8(a) contract was awarded competitively
to a tribal firm, the incumbent firm’s sister subsidiary, who had competed
under the solicitation, protested the award.? This sister subsidiary did not
receive the award because its proposal relied on the past performance of
its sister firm (the incumbent). According to the solicitation’s instructions,
past performance of sister firms would not be considered as highly as the
firm’s own past performance.? Further, its offer was 86 percent higher
than that of the winning tribal 8(a) contractor. As a result of the protest,
the expiring contract was extended 5 months, resulting in over $800,000
in additional revenue for the incumbent firm.

Another reason contracting officials gave for awarding sole source tribal
8(a) contracts is to help their agencies meet their small business prime
contracting goals. Some tribal 8(a) firms also recognize that this is an
attractive feature and promote it in their marketing materials. However, at
one location we visited, agency officials told us that they chose to
compete a follow-on procurement outside of the 8(a) program even
though they knew it would significantly affect their ability to meet their
small business goals. The previous 8(a) contractor had been awarded a
5-year, $250 million dollar contract. Obligations under this contract had
helped the agency meet its small business goals. Nevertheless, agency
officials, including the small business advocate, thought the potential to
obtain a better price and service through full and open competition was
more important at that time.

Contracting officials we spoke with noted that some program officials
prefer to continue working with specific tribal 8(a) firms, especially when
program officials had established a working rapport with the incumbent
contractors. Our prior work has shown that program officials generally
have a preference for working with incumbent firms.?* Program officials
play an important role in the contracting process—developing

22 A sister subsidiary is another tribal 8(a) firm that is owned by the same parent entity.

23 GAO bid protest decisions have established that an agency may consider the
experience or past performance of an offeror’s parent or affiliated company under certain
circumstances, for instance where the proposal demonstrates that the resources of the
parent or affiliate will affect contract performance. However, reliance on a third party’s
experience, even if otherwise permissible, could be precluded from consideration by a
solicitation provision.

24 GAO-10-833. We also recently reported on the program offices’ roles in acquisition
planning (GAO-11-672).
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requirements, performing market research, and interfacing with
contractors. For one Army contract we reviewed to provide direct
healthcare services at military medical-treatment facilities, program
officials had decided that a follow-on sole-source 8(a) contract award to
one of the incumbent firm’s sister subsidiaries was the best option
because there was a potential for risk if the procurement start date was
not met. Additionally, in its proposal, the incumbent’s sister subsidiary
highlighted the fact that SBA regulations permitted it to share senior
management with the incumbent and that as a result, their services were
provided under the same team.

We found instances in which contracting officials awarded bridge or
follow-on sole-source contracts to incumbent tribal 8(a) firms or to their
sister subsidiaries for continuity.?°

« Forest Service contracting officials had a history of awarding sole-
source bridge or follow-on contracts for similar requirements to the
same incumbent 8(a) firm or one of its sister subsidiaries. The
contracting official responsible for the three contracts in our sample
explained that the program office pressured her to continue awarding
to this particular firm because the program office believed that
awarding the requirement to a new contractor would cause a
disruption in services. One of these contracts—a $125-million sole-
source 8(a) contract for computer hardware and enterprise software—
was awarded to a firm’s sister subsidiary when the incumbent was no
longer eligible to receive 8(a) contracts. An email from an official from
the sister firm to the contracting officer, in suggesting that the new
contract be awarded to the sister firm, told the agency that all
incumbent personnel working on the contract, as well as equipment,
would be transferred over and that essentially the agency “will see
only a name change in the firm providing the service.”

« A contracting official at the Department of Energy told us that she
awarded a sole-source contract for facility maintenance and support
services to the sister subsidiary of a tribal 8(a) firm because the
incumbent firm had graduated from the 8(a) program, thus making it
ineligible for the follow-on contract. Further, she stated that this made

25 All of the contracts in our sample were awarded prior to the March 2011 effective date
of SBA’s new regulations, which now prohibit the award of a follow-on sole source 8(a)
contract to an Indian tribe or ANC sister subsidiary under the same tribal entity.
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Potential Impact of New Sole-
Source Justification
Requirement Unclear

the transition very easy to manage, since nearly 100 percent of the
incumbent’s staff transferred directly to the sister firm.

We also found examples where bridge contracts to tribal 8(a) firms were
used to ensure continuity while competing the follow-on requirement;
however, it was not always a smooth transition. In one case, a contracting
officer at an Army acquisition activity awarded a one-year bridge contract
to the incumbent tribal 8(a) firm to avoid unnecessary delays and provide
sufficient time to compete the requirement in the future. The incumbent’s
contract—awarded out of a different Army contracting office—had been
terminated after one and a half years on the grounds that it was legally
insufficient. However, when awarding the bridge contract, contracting
officials learned that the incumbent contractor’'s employees had assisted
the Army in developing the follow-on requirement. The contracting officer
had the contractor put in place a plan to mitigate this conflict of interest,
but still awarded the sole-source bridge contract to meet the immediate
need. In another case, Army officials tried to award a task order under an
existing contract as a bridge contract to maintain the service while they
competed the follow-on award. According to Army officials, the tribal 8(a)
firm refused to negotiate, stating it would only agree to a 6-month bridge
contract with three 1-year option periods. The contracting officer told us
that they believed they were in a bind, agreed to the terms, and ended up
exercising all 3 option years. The follow-on requirement is currently being
competed.

In March 2011, the FAR was revised to incorporate a new rule, pursuant
to section 811 of the National Defense Authorization Act for Fiscal Year
2010, which requires a written justification for sole-source 8(a) contracts
over $20 million. The justification must be approved by the appropriate
officials—dictated by dollar thresholds—and be publicly posted within 14
days of award. This provision may have an impact on how quickly and
easily sole-source tribal 8(a) contracts are awarded. The new justification
must include, at a minimum

« adescription of the needs of the agency that will be addressed by the
contract,

« specification of the statutory provision allowing for the exception to
competition,

« adetermination that the use of a sole-source contract is in the best
interest of the agency concerned,

« adetermination that the anticipated cost of the contract will be fair and
reasonable, and

« other matters the head of the agency would like included.
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While these requirements were not in effect for the contracts we
reviewed, we discussed with the contracting officials the potential impact
on future sole-source tribal 8(a) awards. Their opinions varied. Several
officials stated that it will be more difficult to award sole-source contracts
to tribal 8(a) firms, and in some cases these officials said they were
pleased to have a tool to encourage program offices to increase
competition. Others thought it would make no difference, stating that the
justification is simply additional paperwork for the contract file. Still others
stated that the new requirement will not affect them because their office
had already moved away from awarding sole-source 8(a) contracts to
tribally owned firms toward more competition. Some officials attributed
this change in attitude in part to congressional and media attention on
large dollar, sole-source awards to tribally owned firms.

Various Methods Used to
Negotiate Prices for Sole-
Source Awards, and Some
Savings Realized through
Subsequent Competition

When awarding an 8(a) contract, contracting officers are required to
determine that the overall price is a fair market price, which can be done
through a cost or price analysis. The fair market price does not have to be
the lowest price. However in a sole-source environment, there are
increased concerns that the prices may not be the best for the
government, as competition is the cornerstone of the acquisition system
and a critical tool for achieving the best possible return on investment for
taxpayers. These concerns would be no different under non-tribal 8(a)
sole-source contracts. We found that contracting officials used various
methods to determine price reasonableness of contractors’ proposed
costs or prices. We also found examples where the follow-on
requirements were subsequently competed and agency officials
estimated savings.

In finding a fair market price, contracting officers must first determine that
the costs or prices proposed are fair and reasonable. According to the
FAR, price analysis shall be used when certified cost or pricing data are
not required. Price analysis is the process of examining and evaluating a
proposed price without evaluating its separate cost elements and
proposed profit. One of the preferred price analysis techniques is
comparing proposed prices from more than one contractor in response to
a competitive solicitation, as adequate price competition establishes a fair
and reasonable price. The other preferred price analysis method is a
comparison to historical pricing for the same or similar items. When using
this method, however, the contracting officer must ensure that the pricing
is a valid basis for comparison, such as ensuring that significant time has
not lapsed between the prior acquisition and the present one. In addition,
the prior price must be adjusted to account for materially differing terms
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Comparison to Historical
Pricing or Published Price Lists

and conditions, quantities, and market and economic factors. If
contracting officers determine that these two techniques are unavailable
or insufficient, they are encouraged to use other methods appropriate to
the circumstances, such as comparison with competitive published price
lists or independent government estimates. The FAR also states that cost
analysis shall be used to evaluate the reasonableness of individual cost
elements when certified cost or pricing data are required (however, price
analysis is used to determine that the overall price offered is fair and
reasonable). Cost analysis is the review and evaluation of any separate
cost elements and profit or fee in an offeror’s or contractor’s proposal.
Some cost analysis techniques include evaluating the government’s need
for proposed cost elements, verifying labor rates, or comparing proposed
costs to actual costs previously incurred by the same offeror. Cost
analysis may also be used to determine cost reasonableness or cost
realism when a fair and reasonable price cannot be determined through
price analysis alone.

For many of the sole-source contracts in our review, agency officials
compared contractors’ proposed prices to the prices on the prior contract,
U.S. General Services Administration (GSA) schedule prices, or pricing
data from other sources. The following cases indicate the complexities of
this price analysis technique. For example:

« A price analyst at the Social Security Administration found that a tribal
8(a) firm’s proposed prices for a $100-million sole-source contract
were generally 5 to 192 percent higher than the prior, non-8(a)
contractor’s prices. As a result, the price analyst recommended
negotiating price reductions with the tribal firm. The contracting officer
then performed an additional analysis of the same proposal and noted
that the tribal firm’s proposed rates were 8 to 51 percent lower than
the prior firm’s GSA schedule rates and were at or below the schedule
rates of a subcontractor. The documented analysis noted that
comparing the proposed rates to the incumbent contractor’s rates
could be potentially misleading because performance problems also
needed to be taken into account and that the incumbent contractor
had not always provided qualified personnel, among other things. The
tribal 8(a) firm’s proposed prices were accepted.

« For another Social Security Administration contract, the contracting
officer evaluated the tribal 8(a) firm’s proposed prices for a sole-
source, fixed-price contract based on pricing information from the
current contract and noticed a significant increase in the tribal 8(a)
firm’s price for installation and storage of the equipment being
purchased. Upon further investigation, the contracting officer learned
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Independent Government Cost
Estimates Are Another Tool to
Assess Price Reasonableness

that the previous pricing had not accounted for substantial
government delays that had added to the costs; the new proposal was
attempting to appropriately include those costs. The contracting officer
noted that the government would work to improve the inefficiencies
that were causing this increase in cost, and based on these
circumstances, the proposed higher price was determined fair and
reasonable.

Independent government cost estimates were also used to determine
price reasonableness for the sole-source contracts in our review. The
examples below illustrate some challenges faced when the estimates
relied in part on outdated costs or inaccurate assumptions. For example:

« In one Army contract, the initial independent government estimate had
to be revised from about $49 million to about $100 million, because it
had not taken into account many different factors, such as travel and
overtime for subcontractors. The contract was awarded for about
$113 million.

« In another example at the Army, an independent government estimate
was $2.7 million, compared to the contractor’s proposal of $4.7
million. The price negotiation memorandum noted that the
government’s estimate was found to have several missing items,
outdated estimates, and inaccurate assumptions. The estimate was
used as the primary basis for conducting negotiations with the
contractor and to determine that the contractor’s higher price was fair
and reasonable. The contract was ultimately awarded for about $4.0
million.

For one Army contract we reviewed, the contracting officer told us that
she stopped using a competed, single-award indefinite quantity contract
to a tribal 8(a) firm because the firm’s proposals for two of three task
orders were significantly over the government estimates and the
government officials did not believe they were getting a fair market price.
In this case, the Army had simultaneously competed and awarded the
base contract and the first task order. The contractor’s proposed price for
the second task order, however, was almost $6 million, whereas the initial
government estimate was just below $4 million. Contracting and program
officials pushed back on the contractor’s proposed price, but the firm
would not negotiate. The government ultimately awarded the second task
order at the contractor’s proposed price. The contracting officer told us
that the same thing happened on the third task order, so the Army
officials canceled the procurement and stopped using that contract.
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Contracting Officers May Use
Audits to Negotiate Lower
Overall Prices

Some officials told us that developing independent government estimates
can be challenging, as the pricing environment can change and the
estimate—which may be prepared 6 months to a year prior to contract
award—can become outdated before negotiations begin. For example,
when construction work is in high demand, prices for those services can
increase over the course of a year, according to contracting officers.
Other contracting officials told us that they question how independent the
government estimates are when the tribal 8(a) incumbent works closely
with the program staff who develop the estimates.

For many of the sole-source awards we reviewed, contracting officials
requested support from the Defense Contract Audit Agency (DCAA) to
evaluate the reasonableness of the proposed costs.?® Some contracting
officials effectively used this support to negotiate a lower overall price. For
example, in our review of one DOD contract, DCAA submitted findings to
the procuring agency 3 months prior to the award date, citing, among
other things, $6.9 million in unsupported costs. Consequently, the
contracting officials negotiated a 15 percent reduction of the proposed
price, which amounted to a savings of nearly $9 million. In an Army
contract, contracting officials agreed with the lower rates suggested by
DCAA for certain cost categories and ultimately negotiated those rates
with the tribal 8(a) firm, reducing the contract price by over $6 million.

In another instance, agency officials awarded a sole-source contract to a
tribal 8(a) firm quickly to ensure that critical services were maintained, but
asked DCAA to audit the proposal with the understanding that the officials
would further negotiate the costs after award based on the findings.
DCAA’s assessment of the firm’s proposed costs was provided 2 months
after the contract’s award. The audit questioned some of the contractor’s
proposed costs, such as duplicative labor positions and staff positions
that were vacant but for which salaries, wages, fringes, and retirement
contributions were included in the final cost of the contract. The
contracting officers faced challenges negotiating the contract’s price, as
they were still negotiating some of these costs with the contractor nearly a
year and a half after contract award.

26 DCAA provides services that can help DOD and other federal agencies by performing
audits and providing financial advisory services in connection with the negotiation,
administration, and settlement of contracts and subcontracts.
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Some Contracting Officers
Used Alpha Negotiation
Procedures

With Focus on Competition,
Some Estimate That Savings
Occurred

For sole source procurements, the government and contractor may use
what is known as “alpha” procedures, where they work as a team during
negotiations to define or refine requirements and come to agreement on
prices. A number of contracting officers had used this method to work
with a tribal 8(a) contractor to agree on a fair market price. One
contracting official told us that negotiating prices face-to-face with the
contractor using alpha procedures is easier and less time intensive,
primarily because he can tell the 8(a) contractor how much funding he
has to spend. From there, the contractor can explain to him what the
government needs to “take off the table” and what items in the scope of
work the contractor can provide at that price. Another contracting official
told us that he used alpha procedures because the program office had
failed to set all of the contract requirements prior to commencing
negotiations with the tribal 8(a) contractor.

Contracting officials at one location we visited noted that alpha
contracting in a sole-source environment can lead to the best deal for the
government for a variety of reasons, such as leveraging the insight of
technical experts throughout the price negotiation process and providing
a forum for the contractor to ask for additional clarification about the
government’s requirements. At another location we visited, one
contracting official told us that he believed the government got a better
price using alpha procedures than by using full and open competition
when contracting for construction of identical buildings. He attributed this
in part to the fact that the contractor in the alpha process had a better
understanding of the government requirements and the government did
not have to go back and correct or make adjustments to the contract.

Several contracting officers we spoke with noted that they are moving
away from sole-source contracts to tribal 8(a) firms and towards
competition. We recently highlighted the benefits of competition in federal
government contracting, including that it can save money, improve
contractor performance, and promote accountability for results.?” We
recommended appropriate actions, including that both program and
contracting officials encourage competition, so that federal agencies
would have greater opportunities to take advantage of the effectiveness
of the marketplace and potentially achieve billions of dollars in cost

2’GA0O-10-833 and GAO, Opportunities to Reduce Potential Duplication in Government
Programs, Save Tax Dollars, and Enhance Revenue, GAO-11-318SP (Washington, D.C.:
Mar. 1, 2011).
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savings. Recent policy and guidance from agencies, most significantly the
Office of Management and Budget (OMB) and DOD, have also
emphasized the importance of competition.?® With regard to ANCs, the
Acting Deputy Assistant Secretary of the Army (Procurement) issued a
memo in January 2011, stating that high-dollar sole-source awards to 8(a)
ANC firms should be the exception rather than the rule, and laid out the
expectation that these awards be scrutinized to ensure they are in the
government’s best interest. Further, in November 2011, DOD’s Director of
Defense Procurement and Acquisition Policy called for a review of all
active sole-source contracts to ANCs that were awarded prior to the new
requirement for a written justification for awards over $20 million. As part
of the review, DOD services, agencies, and activities must review the
justifications (if any) that support the contract awards and describe
actions to ensure there is no abuse of these types of contracts.

In the sole-source contracts we reviewed, we found examples where the
follow-on requirements were subsequently competed, resulting in savings
according to agency officials.

« The Air Force awarded a contract competitively for base operation
support and, according to officials, saved about $17 million for a
requirement that was valued at over $100 million. Officials stated that
the previous contractor had high management costs.

« At the Army, we reviewed an approximately $8.9 million sole-source
contract with a tribal 8(a) firm for one year of medical services. The
contracting activity recompeted the follow-on requirement, and the
contracting officer estimated savings of $2.3 million annually, for a
total of $11.5 million over the life of the contract.

« At the Federal Emergency Management Agency, the contracting
officer told us that when the follow-on to the sole-source tribal 8(a)
contract in our review had been competed among small businesses,
the labor rates on the new contract were, with one exception, between
5 and 46 percent lower than the previous sole-source contract.

« Department of Energy officials told us that they competed a
requirement that was previously awarded sole source to a tribal 8(a)

28 See GAO, Federal Contracting: OMB’s Acquisition Savings Initiative Had Results, but
Improvements Needed, GAO-12-57 (Washington, D.C.: Nov. 15, 2011) for our
observations on an OMB initiative to reduce spending under high-risk contracts, including
noncompetitive awards and awards receiving only one offer.
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Agency Oversight of
Subcontracting under
Tribal 8(a) Contracts
Continues to Be
Lacking

firm, and while they could not estimate dollar savings, they believed
they were getting better performance as a result of the competition.

To ensure that 8(a) firms do not pass along the benefits of their contracts
to their subcontractors, regulations limit the amount of work that can be
performed by subcontractors. Specifically, for service contracts with
subcontracting activity, the 8(a) firm must incur at least 50 percent of the
personnel costs with its own employees (for general construction
contracts, the firm must incur at least 15 percent of the personnel
costs).?® In 2006, we reported that procuring agency contracting officers
were not monitoring compliance with the limitations on the percentage of
work performed by subcontractors as required—Ilargely because they
were confused about whose responsibility it was to do so.3° Based on our
recommendations, SBA took some actions to clarify this issue, including
providing training to contracting officers and revising its partnership
agreements with procuring agencies. Nevertheless, we have continued to
find that monitoring of subcontracting limitations is not routinely occurring
due to a lack of clarity as to who is responsible for the monitoring and
uncertainty on the part of contracting officers about how to conduct the
monitoring. Of the 87 contracts in our review, 71 had one or more
subcontractors. We found no evidence of regular and systematic
monitoring of the limitations on subcontracting.3' Some of these contracts
had large dollar values, up to $500 million. When the subcontracting
limitations are not being monitored, there is an increased risk that an
inappropriate degree of the work is being done by large business
subcontractors rather than the 8(a) firm. These risks can be significant
given the large dollar value contracts awarded to tribal 8(a) firms.

213CFR § 125.6(a)(1); FAR 52.219-14, “Limitations on Subcontracting.”
30 GAO-06-399.

3% In one contract file we reviewed at the Department of Energy, the contractor’s invoices
reflected the amount of work that was subcontracted; however, there was no evidence
that agency officials were actively monitoring the subcontracting limitations. For an Army
contract in our sample, contracting officials told us they started monitoring the amount of
work that was subcontracted after their Principal Assistant Responsible for Contracting
directed them to do so; until that time, the limitations on subcontracting had not been
monitored.
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Confusion Remains about
Accountability for
Monitoring Subcontracting
Limitations

In response to our 2006 recommendations, SBA clarified in its partnership
agreements with the procuring agencies that it is the contracting officer’s
responsibility to monitor compliance with the limits on subcontracting
under 8(a) contracts.*? In addition, SBA standardized language in its 8(a)
acceptance letters to state that contracting officers are responsible for the
monitoring.®* SBA also provided additional training and guidance for
agency contracting officers about this responsibility, among other 8(a)
contracting requirements. Even with these actions, however, we still
found that some contracting officers do not understand that ensuring
compliance with the limitations on subcontracting is their responsibility.
Some stated that it was SBA’s responsibility as part of the annual review
process for tribal 8(a) firms, and officials for one agency thought that it
was ultimately the prime contractor’s responsibility.®* A contracting official
from the State Department told us that he did not have the time or staff to
monitor compliance, but he believed that the prime contractor self-
monitored because the firm was hiring some subcontractor employees to
work for it to ensure that the required work percentages were met.

We found situations where there is an increased risk that the
subcontractor may be performing more than the limitations allow. In some
cases, these subcontractors were large firms or firms that had graduated
from the 8(a) program, yet the government was not monitoring
compliance with the limits on subcontracting. For example, in one case,
the subcontractor to a tribal 8(a) firm under a base engineering support
contract had held the prior contract for the requirement, and the

32 |n another report, we recommended that SBA incorporate regular assessments of 8(a)
contracting into its surveillance reviews that monitor small business contracting at federal
agencies. This would include assessing how agencies administer and oversee 8(a)
contracting under the partnership agreements. See GAO, Small Business Administration:
Agency Should Assess Resources Devoted to Contracting and Improve Several
Processes in the 8(a) Program, GAO-09-16, (Washington, D.C.: Nov. 21, 2008).

33 SBA regulations provide that, through special contract clauses in the 8(a) contract
documents or by separate agreement, SBA may delegate to procuring activities
responsibility for certain contract administration matters. 13 C.F.R. § 124.512.

34 SBA regulations require 8(a) firms to certify in their offers that they will meet the
applicable percentage of work requirement for each contract when subcontracting.
However, for agencies with partnership agreements, monitoring compliance with the
limitations on subcontracting clause after contract award is the procuring agency’s
responsibility. As noted above, for all of the agencies in our review, SBA has delegated
responsibility for contract administration to the contracting officers through partnership
agreements.
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subcontractor’s president had part-ownership in the tribal 8(a) firm. For
another contract, to build an airplane hangar at an Air Force base—in
which the percentage of work subcontracted was not monitored—the
tribal 8(a) firm had subcontracted with a large business that had extensive
experience in hangar building. During the negotiation process, after much
discussion about the project, a government representative asked the
tribal 8(a) firm what work it would be doing; up to that point the
subcontractor had been answering all the questions. In another example,
for construction of an aircraft facility at another Air Force base, the prime
contractor stated in its proposal that it could not meet the 15 percent of
work requirement, and thus a legal review initially found the pending
award to be legally insufficient and unacceptable. The contracting
specialist wrote a note on the legal memo stating that the prime
contractor would meet the required work percentages, with no additional
explanation. Notwithstanding the concerns raised, the contract was
awarded. The contracting officer told us that she does not monitor the
percentage of work that is subcontracted on this contract.

Although contracting officers should consider all applicable regulations
when awarding and administering 8(a) contracts, several contracting
officers we spoke with told us they depend primarily on the requirements
outlined in the FAR for guidance. The FAR only directs contracting
officers to include the “limitations on subcontracting” clause—under which
the prime contractor agrees to perform a certain percentage of the
contract work itself in its 8(a) contract. The FAR does not state who is
accountable for monitoring compliance with the required percentages.
While the partnership agreements between SBA and the agencies clearly
state that the procuring agencies are responsible for the monitoring, these
agreements are signed by high level SBA and agency procurement
officials; contracting officials may not be aware of the content of the
agreements.

Adding to the confusion over which agency is responsible for monitoring
subcontracting, in reviewing 8(a) files in the SBA Alaska district office, we
found examples where prime contractors had reported to SBA that they
were complying with the limitations on subcontracting. However, SBA
officials told us that they do not consistently collect this information from
8(a) firms and that it is ultimately the responsibility of the procuring
agency to monitor compliance.
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Contracting Officers
Unclear about How to
Monitor Subcontracting
Limitations

Many contracting officials told us they do not know how to monitor the
percentage of work that is subcontracted. Based on our review of agency
contract files, data were not readily available, making it difficult to
determine how much work was being performed by the prime contractor
versus the subcontractor. For example, contractor invoices in some of the
files we reviewed did not reflect the subcontracting activity. And for those
invoices that did include subcontractor information, the separation
between labor and materials costs was unclear. This information would
be needed for contracting officers to properly monitor compliance with the
limits on subcontracting, which excludes the costs of materials. Some
contracting officials noted that the prime contractor itself would have
ready access to the subcontracting percentages (such as in its financial
systems). One contracting official noted that contractor invoices for time-
and-materials services under a contract in our sample identified the
subcontracted work, but the invoices for fixed-price services, billed under
the same contract, did not. She estimated that it would take her several
weeks to calculate the percentage of work that was subcontracted.

A further complication pertains to monitoring subcontracting under
indefinite quantity contracts, the government’s use of which is now
outpacing stand-alone contracts. Of the 41 indefinite quantity contracts in
our sample that had subcontractors, we found no evidence that the
subcontracting limits were being routinely monitored. SBA regulations
state that the 8(a) participant must demonstrate semi-annually whether it
has incurred 50 percent of personnel costs with its own employees for the
combined total of all task or delivery orders at the end of each 6-month
period.3® However, the FAR does not cross-reference to this provision or
otherwise describe how to monitor subcontract limitations in indefinite
guantity contracts.

Contracting officials told us they would appreciate additional guidance
regarding methods they should employ to track compliance with the limits
on subcontracting. The FAR is silent on this subject, and the SBA 8(a)
regulation does not provide detailed instructions on how to do so. In the
absence of specific guidance, some of the contracting officers we spoke
with pointed to techniques that they have used to try to gauge the amount

3% For supply or service contracts, this 50 percent minimum requirement does not apply to
work performed under each individual task order, nor does it oblige a contractor to meet
the required percentages cumulatively for work performed under all task orders at any
given point in time during the contract’s life. 13 CFR § 124.510 (c).
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of work that is subcontracted. For example, one official said that he
monitored subcontractors by “walking the ground,” so he can easily sight-
check contractor badges to determine who is a prime contractor and who
is a subcontractor. In another scenario, officials stated that they visit the
worksite to check the company names on the trucks parked there. Others
relied on their personal knowledge of the contractors, stating that
because they were very familiar with the prime contractor, they would
know if the firm was not performing its required percentage of the work.
And still others tallied the number of workers employed by the prime
versus subcontractor to get a general picture of the amount
subcontracted, but did not calculate the percentage of labor costs
associated with the subcontractors. While these actions are ways to get a
general sense of subcontracting activity, they are not adequate to
determine the extent of personnel costs that are incurred by the
contractor.

Many contracting officials also told us they reviewed contractor proposals
to verify that the prime contractor planned to perform the required
percentage of the work. However, this level of review alone does not
ensure compliance with the limitations on subcontracting clause because
subcontractors, and the amount of work they do, can change once the
contract is awarded. In addition, contracting officers may not even be
aware that work is being subcontracted. The tribal 8(a) contractor’s
proposal for one contract we reviewed, for example, noted as a benefit to
the government that the contractor’s own employees would be
indistinguishable from those of its subcontractor. We also found cases in
our review where contracting officials inadvertently learned that their
prime contractors were using subcontractors. One Department of
Agriculture official told us that he did not realize certain positions were
going to be subcontracted until he questioned a particular wage rate
during the negotiation process, and the firm stated that it needed to seek
additional information from the subcontractor. In another instance, a
contracting official at the Department of Justice was unaware that the
prime contractor had subcontracted work until we brought it to her
attention based on our review of the contract file. She added that often
“the contracting officer is the last to know” about the prime contractor’s
hiring subcontractors, because of a lack of communication among the
contractor, program office, and contracting office. In yet another example,
a DOD contracting officer said that he only learned that work was being
subcontracted when a subcontractor employee was caught speeding on
the base.
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SBA’'s New
Regulations Will Be
Difficult to
Implement, and Other
Problems and

Practices Have Not
Been Addressed

During our review of contract files, we found a few instances where the
file included a recently performed analysis of subcontracting percentages
that appeared to have been prepared in anticipation of our visit. In one
case, at the Centers for Medicare and Medicaid Services, an analysis,
which the contracting officer said was prepared for our visit, showed that
the prime contractor had subcontracted almost 72 percent of the total
costs for the 3-month base period of a 5-year, almost $205 million
contract, but a few years into the contract the overall subcontracting level
had dropped to about 40 percent. The contracting officer explained that
he knew that the 8(a) firm would have to initially subcontract out a
substantial portion of the work, but the expectation was that the contractor
would meet the required work percentage over the course of the period of
performance. In another case, a recent analysis of the subcontracting
percentages for several 6-month periods on an Army indefinite quantity
contract showed that the prime contractor was performing the required
percentage of the work, but when we asked the contracting officer about
the analysis, he was not sure who had completed it or the basis for the
figures. In another example, a document in a Food and Drug
Administration contract file showed the prime contractor was performing
the required percentage of the work. The contracting officer said that, in
preparation for our visit, she had requested the analysis from the
contractor, as she did not have the information to do it herself. She told us
that she requests this information periodically from the vendor; however,
there was no record of these periodic analyses in the contract file. We
also talked to contracting officials who told us that they requested regular
reports from the contractor on the amount of work subcontracted, but
when we asked for examples of the reports, none could be provided, and
there were no examples of these reports in the contract files.

SBA made the first significant revision to 8(a) program regulations,
effective March 14, 2011, in over 10 years, aimed at clarifying program
rules, correcting misinterpretations, and addressing program issues. The
revised rules include new requirements that will affect tribal firm
participation in the 8(a) program, such as rules related to sole-source
follow-on contracts and work performed by joint ventures. However, SBA
will have difficulty enforcing some of these new regulations given the
information currently available. Further, SBA, in its regulations or
elsewhere, has still not addressed some issues we raised in our 2006
report. Finally, in this review we discuss practices that highlight how some
tribal 8(a) firms operate, in effect, like large businesses due to their parent
corporation’s backing and relationships with their sister subsidiaries. SBA
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has not reviewed these practices to determine whether they are
acceptable given the business development purpose of the 8(a) program.

SBA Lacks Data to
Implement and Enforce
Some of the New
Regulations

SBA Will Have Difficulty
Tracking Sole-Source Follow-
on Contracts with Sister
Subsidiaries

Although the recent SBA rule changes are intended, in part, to address
tribally owned firms’ participation in the 8(a) program, SBA does not have
critical data it needs to implement or enforce compliance with some of the
new requirements. These include new restrictions on agencies’ ability to
award sole-source follow-on contracts to firms under the same tribal entity
and restrictions on work performed by the non-8(a) partner in a joint
venture. SBA headquarters officials told us they are currently in the initial
stages of developing the requirements for a new system intended to
provide necessary data on 8(a) firms, and estimate that it will be
operational between September 2012 and January 2013. They are also in
the process of re-writing their Standard Operating Procedures for district
officials to implement the new regulations; however, they could not
estimate at this time when the final version will be completed.

In 2006, we reported that ANC 8(a) firms were taking advantage of their
ability to create new subsidiaries to win follow-on work from subsidiaries
that had left the 8(a) program. One of the new SBA rules prohibits the
award of successive follow-on sole-source 8(a) contracts to multiple firms
owned by the same fribal entity. Specifically, agencies are now prohibited
from awarding a follow-on 8(a) sole-source contract to another subsidiary
firm owned by the same entity—also called a sister subsidiary.*® In its
explanation of this new provision, SBA stated that having one subsidiary
take over work previously performed by a sister subsidiary does not
advance the business development of two distinct firms. SBA expects
that, when it accepts multiple firms under the same tribal entity into the
8(a) program, each firm will operate and grow independently in line with
the business development purposes of the program. SBA’s intention was
to address a negative perception that businesses could operate in the
8(a) program in perpetuity by changing their structure or form to continue
to perform work as they had under previous contracts. As an example of
this perception, we found that one tribal 8(a) firm stated in its marketing
materials that it would “never graduate” from the 8(a) program. Agency
officials told us that it is their general impression that by awarding follow-

36 NHOs are also subject to the new prohibition; however, it applies only 2 years from the
date on which the firms have been admitted to the 8(a) program.
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on contracts to the incumbent firm’s sister subsidiary, they are, for all
intents and purposes, working with the same company.

In our current review, we found multiple examples of follow-on sole-
source 8(a) contracts being awarded to a sister subsidiary. While these
contracts had all been awarded prior to the effective date of the new rule,
these examples suggest that it is not unusual for agencies to turn to sister
subsidiaries for follow-on sole-source 8(a) contracts. For example:

« When we spoke to one contracting officer’s representative with the
Army in May 2011, we found that he was unaware of the new
regulation. He explained that when a tribal firm graduates from the
8(a) program, his office would typically award a sole-source follow-on
contract to one of the firm’s sister subsidiaries based upon the past
performance of the incumbent. Noting that a current sole-source tribal
8(a) contract to provide research and development support was set to
expire in 2012 and that the incumbent was graduating from the 8(a)
program, he stated that it made sense to award the follow-on to one of
the firm’s sister subsidiaries, especially since the incumbent had
performed well. After we told him this was no longer permissible under
SBA regulations, he said that the new rule put a “kink” in his plans and
that he would need to start planning right away to ensure there was
adequate time to successfully award the requirement competitively.

In another example from our review, a procuring agency had awarded a
follow-on contract to a sister subsidiary without realizing the relationship
between the firms. In September 2007, the Social Security Administration
awarded a $48 million 8(a) sole- source follow-on contract for information
technology support services. The incumbent 8(a) ANC firm recommended
that the agency make the award to its protége, as the incumbent was no
longer in the 8(a) program. When we spoke to agency officials in July
2011, the agency was not aware that the protégé firm, which received the
follow-on award, was also a sister subsidiary of the incumbent. According
to the officials, they will rely on SBA to know if a firm targeted for a follow-
on procurement is eligible for an 8(a) award based on the new rules.

Although prohibiting this practice of awarding sole-source follow-on
contracts to sister subsidiaries of 8(a) firms is a positive step toward
curbing some perceived abuses of the 8(a) program, the required
information is not always available to enforce this new rule. For example,
SBA’s data system for tracking 8(a) participants does not provide district
offices with the full information needed to track compliance. District
officials have access only to information on the firms that they service.
Yet a number of tribal entities have firms in multiple locations throughout

Page 37 GAO-12-84 Tribal 8(a) Contracting



the country, and those firms are serviced by different SBA district offices.
To illustrate, one ANC parent company has eight subsidiaries serviced in
six different district offices. Because SBA’s Alaska district office services
the majority of ANC 8(a) firms, its insight into the activities of those parent
corporations’ subsidiaries may be greater than that of other SBA districts,
which may service only one of several subsidiaries under the same
parent corporation. When we visited the Alaska district office 7 weeks
after the new rule had taken effect, we found evidence that SBA had
turned down a follow-on contract offer from a procuring agency because
the contract violated the new regulation; district officials informed us that
they had declined four to five other contract offers for the same reason.
However, the officials explained that they maintain paper files and that
they would have limited procurement history information—including
information about the prior, incumbent firm—unless the requirement had
always been serviced by that district. Conversely, officials at an SBA
district office that services relatively few tribal 8(a) firms told us that they
have not turned down any offer letters that violate this new regulation, but
that they also would not necessarily know if the incumbent was a sister
firm given the information they can access in the 8(a) tracking system.

SBA headquarters officials are aware of the limitations of the data system
and told us that they are currently developing a new system that is
intended to provide a more global view of tribal entities to the officials at
all district offices. They are also considering ways to access more
information on a contract’s procurement history, including linking their
new system to FPDS-NG to obtain more information on 8(a) contract
awards. Officials reported that, as of September 2011, they were in the
process of awarding a contract to develop the system; they estimated it
would be operational between September 2012 and January 2013.

Further, SBA regulations require procuring agencies to discuss the
requirement’s acquisition history, if any, in their 8(a) offer letter and
information on any small business contractors which had performed the
requirement in the past 2 years.® In some cases, however, we found that
contracting officers did not include the complete procurement history in
their offer letters to SBA even when the requirement had been performed
by a prior 8(a) contractor. For one contract we reviewed, the contracting

37 These regulations were in place prior to the revisions in SBA’s 2011 final rule and were
used to determine if other small businesses would be adversely impacted by accepting the
requirement into the 8(a) program. 13 CFR § 124.502(c)(9) and 13 CFR § 124.502(c)(10).
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SBA Cannot Implement New
Rules Intended to Strengthen
8(a) Role in Joint Ventures with
Current Information

officer had provided no acquisition history in its offer letter to SBA even
though he told us that the requirement had previously been performed by
the same contractor under another contract awarded by a different
agency. He explained that he did not provide the procurement history to
SBA because his office had no acquisition history with the requirement. In
another example, the contracting officer told SBA there was no
acquisition history for the procurement; however, documents in the
contract file showed that the agency clearly considered it a follow-on
requirement. The contracting officer could not recall why no acquisition
history was included in the SBA offer letter, but noted that the scope of
work had significantly expanded. SBA district officials also told us that
they do not always receive complete procurement history information. In
some cases, this is because agency contracting officials are unaware of
the full procurement history, which can be a result of contracting officer
turnover. Without access to a complete and accurate procurement
history, SBA district offices will have difficulty enforcing this new
regulation.

Non-8(a) businesses can create a mentor-protégé joint venture with an
8(a) firm to win 8(a) prime contracts. In 2006, we reported that there was
a risk that large businesses could take advantage of the 8(a) status of
firms for their own benefit and that SBA may not obtain the information
necessary to determine if the partnership is working as intended.3® SBA
officials told us that they had seen cases where the non-8(a) partner in a
joint venture was performing the vast majority—80 to 90 percent—of work
on a contract. SBA’s new rules require that the 8(a) partner in certain
kinds of joint ventures perform a specific portion of the work. Application
of this new rule depends on whether the joint venture is populated (i.e., it
is a separate legal entity that has its own employees) or unpopulated (i.e.,
it merely exists through a written agreement and would use the
employees of the 8(a) and non-8(a) partners). The new regulation
specifies that the 8(a) partner in (1) an unpopulated joint venture or (2) a
populated joint venture with one or more administrative personnel, must
perform at least 40 percent of the work performed by the joint venture.

38 GAO-06-399. In another report, also issued in 2006, we found that SBA had not carried
out its responsibilities to monitor an 8(a) joint venture, mentor/protégé partnership that had
won a $354 million sole source contract where the protégé firm did not appear to be
getting the beneficial experience expected. See GAO, State Department Contract
Awarded for Security Installation at Embassies Awarded to 8(a) Joint Venture,
GAO-07-33R (Washington, D.C.: Nov. 8, 2006).
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The previous regulations simply stated that the 8(a) partner must perform
a “significant portion” of the contract.® SBA officials believe that this is an
improvement because it gives an exact measure of how much work
should be done by the 8(a) partner, to better ensure that the firm receives
significant benefit from the venture. However, the agency does not have
the information necessary to implement this new requirement.

SBA relies on information from 8(a) firms on their joint venture
agreements, but SBA officials told us that they do not always get the
information they need to determine how the work would be performed.
For example, one joint venture mentor-protégé agreement we reviewed—
approved by SBA but formed prior to the new rule—stated that the 8(a)
firm would have full responsibility in overseeing performance of any
contract awarded to the venture. It further stated that the 8(a) partner
would perform at least 51 percent of the work for the contract, but did not
provide any details on how the work would be divided. Questions were
subsequently raised about this joint venture. In 2008, DCAA—at the
request of Army officials who had concerns about the amount of work the
tribal 8(a) firm in this joint venture would perform—found that there was
not enough financial information available to perform an assessment of
either the joint venture or tribal 8(a) firm. DCAA noted, however, that the
8(a) firm had only one employee and that a majority of its work had been
subcontracted.*® An SBA official from the district office overseeing the
firm said the agency generally receives an annual statement that a firm is
complying with joint venture requirements, but does not receive further
information on how the work is split between the 8(a) and non-8(a)
partner. SBA officials acknowledge having little insight into how joint

3While the new rule specifies that the 8(a) partner in a populated joint venture with
administrative personnel must perform at least 40 percent of the work, the new rule does
not address the amount of work the 8(a) partner must perform in a joint venture populated
with employees intended to actually perform the contract work. For these joint ventures,
the 8(a) participant must demonstrate what it will gain from performance of the contract
and how this will assist in its business development. The new rule also states that the 8(a)
participant must demonstrate that it controls the joint venture. 13 CFR § 124.513 (d)(1).

40 SBA records we reviewed showed that the 8(a) firm had grown to almost 100
employees in 2010.
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venture partners share the work, making it difficult to enforce new
regulations.*!

The new rule also requires that, for populated joint ventures, the non-8(a)
firm and its affiliates cannot receive subcontracts at any level—first tier or
below—under a joint venture 8(a) contract.*? For example, the new rule
would be violated if a joint venture subcontractor further subcontracted
work to a firm that was an affiliate of the non-8(a) partner. Thus, enforcing
this rule requires knowledge of all subcontractors at all levels, as well as
the ability to identify whether any of the subcontractors are affiliated with
the non-8(a) partner. Given SBA’s limited insight into subcontracting on
8(a) contracts, this new regulation will be hard to enforce. SBA officials
state that they do not see information on planned subcontractors, noting
that this information may be included in the contract proposal, which they
currently do not review. They also acknowledged that a significant
amount of research would be required to uncover any relationship
between the non-8(a) firm and all levels of its subcontractors and
affiliates. According to SBA headquarters officials, district officials could
request contract proposals that would include more information on the
planned subcontractors. However, SBA officials do not receive
information on changes to the planned subcontractors after contract
award.

SBA Has Not Addressed
Previously Identified
Issues

While the new regulations address certain issues pertaining to the
primary and secondary lines of business under which 8(a) firms can
operate, the rules’ impact on tribal firms, given their special advantages in
the program, are not clear. Specifically, SBA has not addressed, in
regulation or otherwise, issues we raised in our 2006 report regarding (1)
the need for SBA to track the various industries under which multiple 8(a)
subsidiaries of one tribal organization are generating revenue and (2)

41 The new SBA rules require the 8(a) participant in a joint venture to annually, and at
contract completion, describe how it is meeting or has met the performance of work
requirements for 8(a) contracts performed as a joint venture. However, SBA officials did
not explain whether or how they will use this reporting requirement to ensure compliance
with the new regulations.

42 The final rule provides an exception to this rule if SBA determines that other potential
subcontractors are not available, or the joint venture is populated only with administrative
personnel.
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SBA Still Has Not Addressed
Need to Track Revenue
Generators

SBA'’s statutory requirement to determine if firms in a tribal organization
will obtain a substantial unfair competitive advantage in an industry.

In 2006, we reported that SBA was not tracking the business industries in
which ANC subsidiaries won 8(a) contracts under secondary NAICS
codes. Thus, SBA was not ensuring that a firm’s secondary NAICS codes
did not, in effect, become the primary business line under which the firm
generated the majority of its revenue. Prior to the recent regulatory
changes, if an 8(a) firm outgrew its primary NAICS code, it could still
operate in the program and be awarded contracts under one or more of
its secondary NAICS codes, as long as it qualified as small for these
secondary codes.*® The new regulations now state that, when an 8(a)
participant outgrows the size standard for its primary NAICS code, SBA
considers that firm to have met its goals in the program, and SBA may
graduate the firm prior to the expiration of its program term. Although this
change may shorten the length of time that a tribal 8(a) firm is in the
program, its impact is not clear because tribal entities can simply create a
new subsidiary with a different stated primary industry, and the subsidiary
can continue to work in any industry under secondary NAICS codes.*
Conversely, non-tribal 8(a) firms can only own one 8(a) firm in a lifetime.

A second regulatory change allows 8(a) participants to change their
primary NAICS code if they can show that they have been performing
work in a different industry.*® Previously, the primary NAICS code
identified at the time of application was in effect through the firm’s tenure
in the 8(a) program. For tribal 8(a) firms, this new requirement means
that, if they are outgrowing the size standards for their initial primary
NAICS code, they can change to a secondary code with larger size
standards to stay in the program (as long as it is not the same primary
code as a sister subsidiary). However, SBA officials have said that firms
will have to show that they are moving into a new industry through a
thoughtful process and that outgrowing the size standard cannot be the

43 A firm outgrows its primary NAICS code when it exceeds the size standard for that
NAICS code for three successive program years.

44 New tribal 8(a) firms cannot operate under the same primary NAICS code as a sister
firm that has already been admitted to the program or that graduated within the last 2
years.

45 This is demonstrated when a majority of a firm’s revenues during a 2-year period has
evolved from its former primary code to another code in a different industry.
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only reason for changing their industry as this would not be in the spirit of
the 8(a) program. At the same time, 8(a) firms are allowed to pursue
multiple, diverse lines of business in an unlimited number of secondary
NAICS codes. We found that one tribal firm in the 8(a) program had 49
declared NAICS codes, including industrial building construction,
investigation services, and religious organizations. Another firm reported
25 different NAICS codes under which it may pursue work, including
computer and software stores, advertising agencies, and educational
support services.

While the regulatory changes are a step in the right direction in enforcing
and enhancing the business development aspects of the program, SBA
has not taken steps to address a key finding and recommendation from
our 2006 report pertaining to tracking secondary lines of business of 8(a)
firms under the same ANC. We reported that SBA was not tracking
revenue generated under these firms’ secondary lines of business. Thus,
SBA was not ensuring that a firm’s secondary NAICS codes did not, in
effect, become the primary business line by generating the majority of
revenue. This situation could allow for a tribal organization to have more
than one 8(a) subsidiary perform most of its work under the same primary
NAICS code, which SBA regulation does not allow. We recommended
that SBA collect data on primary revenue generators for 8(a) ANC firms to
ensure that multiple subsidiaries under one parent company were not
generating their revenue in the same industry.

SBA systems that track 8(a) participant data do not collect information on
the industries in which firms generate their income. In fact, in reviewing
annual reports that tribal 8(a) firms had submitted to SBA, we found
cases where multiple 8(a) firms under the same tribal entity reported
generating most of their revenue in the same industry. For example, SBA
records showed that six 8(a) firms under one ANC parent entity
generated most of their 2009 revenue in the same lines of business,
although each firm has declared a unique primary industry. Table 4
shows the declared primary revenue and actual main revenue generators
for 2009 for each subsidiary.
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SBA Has Not Articulated a
Process for Addressing the
Statutory Requirement to
Determine Unfair Competitive
Advantage

____________________________________________________________________________|
Table 4: Example of the Declared Primary Industries and Actual Revenue
Generators of 8(a) Subsidiaries under One ANC Parent Entity

Primary revenue-generating

Declared primary industry industry, 2009
Subsidiary A Site preparation contractors Commercial and institutional
building construction
Subsidiary B Industrial-building construction Commercial and institutional
building construction
Subsidiary C Facilities support services Commercial and institutional
building Construction
Subsidiary D Highway, street, and bridge Commercial and institutional
construction building construction
Subsidiary E Engineering services Facilities support services
Subsidiary F Commercial and institutional building Facilities support services
construction

Source: GAO analysis of SBA files.

SBA has not addressed another recommendation we made in 2006 as to
how it will comply with an existing law requiring the Administrator to
determine whether and when one or more ANC firms are obtaining, or are
likely to obtain, a substantial unfair competitive advantage in an industry.
“Substantial unfair competitive advantage” is not clearly defined in statute
or regulation.*® We found that the SBA Administrator has never made this
determination, nor is there a process in place to do so. Making such a
determination would result in all the subsidiaries under a tribal entity
being considered affiliated and thus no longer considered independent for
size purposes. A finding of affiliation with the parent organization or a
sister 8(a) firm could result in a tribal 8(a) firm exceeding small business
size standards and not being eligible for 8(a) contracts.

In our current review, we found a few cases where the SBA district office
had made such an affiliation determination between tribal 8(a) firms and
related non-8(a) firms. In one case, SBA’s Alaska district office found
affiliation between a tribal 8(a) firm and its part-owner, a business that
had previously graduated from the 8(a) program. In another complex
situation, a tribal 8(a) firm was 40 percent owned by a large business that
was also a subcontractor to one of the 8(a) firm’s sister subsidiaries. SBA
eventually determined that there was affiliation between the large

46 15 U.S.C. § 636(j)(1)(J)(ii)(I1) and 13 C.F.R. § 124.109(c)(2)iii).
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business and the sister subsidiary, resulting in the two firms’ revenues
being considered together for the sister firm’s size standard
determination. As a result, SBA rejected a contract offer for the sister
subsidiary where the large business would be a subcontractor, because
the firm could not meet the size standards when its revenues were jointly
considered with those of the large business. Figure 6 illustrates the
relationships between the parent entity, the 8(a) firm and its sister
subsidiary, and the large business.

. ___________________________________________________________________________|
Figure 6: Example of Relationship between Large Business and Tribal 8(a) Firm
That Were Found Affiliated

Alaska Native Corporation

Parent
100% ownership 60% ownership
Firm 1 \ Not affiliated | Firm2
A
Affiliated in 40% ownership
subcontracting
relationship
: Non-8(a)

large business

Source: GAO analysis of SBA documentation

Because SBA has not taken steps to more rigorously determine how to
ascertain substantial unfair competitive advantage, there is a risk that
tribal 8(a) firms are being considered independent for size determinations
when they should be considered affiliated. SBA officials told us that they
are in the early stages of drafting a policy that will outline the process for
making determinations of unfair competitive advantage.
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SBA Has Not Considered
Whether Tribal 8(a) Firms’
Large Business-Like
Practices Are Consistent
with the Business
Development Purpose of
the 8(a) Program

Common Management of Sister
Subsidiaries

In 2006, SBA officials told us that the charter of ANCs under ANCSA—
economic development for Alaska natives from a community standpoint—
can be in conflict with the business development intent of the 8(a)
program. We pointed out ways that ANCs use the 8(a) program differently
than individually owned 8(a) businesses do. Congress has stated that the
8(a) program purpose is exclusively for business development purposes
to help small businesses owned and controlled by the socially and
economically disadvantaged to compete on an equal basis in the
mainstream of the American economy. SBA, in changing its rules to
disallow the award of follow-on contracts to tribal 8(a) sister subsidiaries,
stated that it expects that two or more firms under the same tribal
organization are to operate and grow independently, in line with the
business development purposes of the 8(a) program. However, we found
other practices, not addressed under the regulations, that highlight the
particular nature of tribal 8(a) firms’ interconnectedness. These practices
result in some firms essentially operating like large businesses and not
developing as independent 8(a) firms. For example, the tribal firms often
have common management and subcontract with each other or otherwise
draw resources from one another or from the parent corporation. Access
to these additional resources can help promote their significant business
growth over a short period of time, sometimes resulting in firms leaving
the 8(a) program early after outgrowing their size standards. By not
participating in the transition phase of the program, these firms are
missing out on some of the business development aspects of the
program, such as competing for non-8(a) contracts to demonstrate their
progress in developing into viable businesses that are not solely reliant on
the 8(a) program.

SBA headquarters officials recognize that tribal 8(a) firms have some
advantages over other 8(a) firms because of the resources they can draw
from their parent organization and sister firms. But SBA has not
determined whether these other practices we identified are congruent
with the business development purpose of the 8(a) program. SBA officials
look at individual firms during annual reviews, but do not consider the
consequences of their interconnectedness with sister subsidiaries and the
parent company in the areas discussed below.

One way firms under tribal organizations are generally interconnected is
through common management. Common management was evident in
many of the tribal 8(a) firms’ applications we reviewed. For example, the
manager of one 8(a) firm also served as Chief Executive Officer to three
sister subsidiaries under the same parent, including a sister subsidiary
that provides administrative support services to the “family of

Page 46 GAO-12-84 Tribal 8(a) Contracting



Using Sister Subsidiaries for
Subcontracting and Past
Performance

companies.”” This practice of common management is a key factor in
tribal 8(a) firms’ ability to show potential for success in the 8(a) program.
SBA requires applicants to show potential for success by having at least 2
years of experience in their primary industry or by showing that their
managers have technical and management experience in that industry,
among other things. Of the 62 tribal 8(a) firms we reviewed, 44 entered
the 8(a) program with less than 2 years of experience in their primary
industry. Most of the firms demonstrated potential for success by showing
corporate managers’ significant experience in the stated primary industry
through work with a sister subsidiary. For example, in considering an
applicant that was applying to the 8(a) program just 6 months after it was
organized, SBA pointed to the extensive managerial and technical
experience of the firm’s president, including his previous position as vice
president to a sister subsidiary. Further, the interconnectivity of some
tribal 8(a) firms is also evident where the same board members oversee
multiple firms under their parent entity. For example, we found that a
member of the board of directors had served on the board of three
different 8(a) subsidiaries, while also serving as a member of the board of
directors for the parent entity.

Another way tribal 8(a) firms become interconnected is through
subcontracts with their own sister subsidiaries. During negotiations with
the Army for an 8(a) contract, one tribal firm noted its ability to quickly
subcontract with its sister firms as a benefit. We found that some tribal
firms demonstrated their potential for success when they did not have 2
years in business, using these subcontracts as a record of successful
performance in their primary industry. Of the 44 firms we reviewed that
entered the program with less than 2 years of experience in their industry,
we identified 20 that had obtained some initial experience through
subcontracts with a sister subsidiary. For example, we reviewed seven
firms owned by one Indian tribe, and five of those seven firms used
subcontracts from sister firms to demonstrate their ability to successfully
perform work in their primary industry.

47 Federal laws provide that a tribal 8(a) firm may own more than one firm eligible for
assistance from the 8(a) program if, among other things, the individuals responsible for
the management and daily operations of the concern do not manage more than two
program participants. We did not assess whether these individuals met the requirements
for management and control of the daily operations of the tribal 8(a) firm.
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Capitalizing on Corporate
Resources and “Brand” to
Promote Business

As another example of firms’ interconnectedness, we found that tribal 8(a)
firms can leverage subcontracts from sister subsidiaries to generate
required percentages of non-8(a) revenue as the firm progresses in the
8(a) program. During the last 5 years in the program, known as the
transition period, firms are required to obtain a certain percentage of non-
8(a) revenue to demonstrate their progress in developing a viable
business that is not solely reliant on the 8(a) program. In one example, a
firm did not meet its non-8(a) revenue requirements in its seventh year in
the program. Consequently, the SBA district office placed the firm under
remedial action, wherein it was ineligible to receive sole-source 8(a)
contracts. However, SBA reinstated the firm after a sister subsidiary
awarded it a $20 million subcontract that boosted its non-8(a) revenue to
the required annual level. The firm then regained its eligibility to receive
sole-source 8(a) contracts.

Tribal 8(a) firms may also cite the past performance of sister firms to
demonstrate their own capability to perform under an 8(a) contract. In our
review of contract files, we found a number of examples where firms
pointed to the past performance of sister subsidiaries in their proposals to
demonstrate their capability. One firm, in its business plan presented to
SBA, pointed out that leveraging the past performance of a sister
company was extremely important as a basis for demonstrating capability
to perform. The firm noted that during its first 2 months of operation, it
was often asked to provide past performance documentation and that
“this is a requirement that is obviously difficult to meet given that we are a
brand new company that has only been just recently certified and
approved to begin accepting contracts.” Another firm pointed out that it
had an advantage over competitors because of the history of successful
contract performance by sister subsidiaries.

Some tribal 8(a) firms promote the fact that they are part of a larger
corporate brand and can access resources from their parent organization
and sister firms. Even though tribal 8(a) firms must be “small” under the
SBA size standard for their primary industry, their ability to leverage these
additional resources can vastly increase the breadth and depth of their
capabilities. As the following examples show, the firms can operate, in
effect, more like large businesses.

o One ANC 8(a) firm reported to SBA that it is without “geographical
limitations as the ANC presence has been established in 49 states.
[The firm] will continue to work with its existing customer base as well
as network with agencies familiar with the ANC name.”
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Tribal 8(a) Firms Can Quickly
Outgrow the 8(a) Program

« One ANC firm reported the intention to transfer staff and management
from other subsidiaries as workloads dictate, “with reach back
capabilities to access 6,700 employees nationwide and the means of
accessing many in-house subject matter experts when necessary.” In
another contract, the same firm advertised to a procuring agency that
its resources included over 7,000 employees at over 90 locations in
31 states to support construction projects. For a different ANC 8(a)
firm, procuring agency officials noted that the firm had 4,000
employees it could draw from to perform the contract.

« One firm owned by an Indian tribe, in describing its prior experience,
advertised in its proposal to the Army the overall success of firms
under the parent entity in providing services to the federal government
and managing contract employees. The firm also stated in the
proposal that its performance on the contract would be at the same
high level as its successful sister firm that had graduated from the 8(a)
program, as the firms share the same senior management.

« One ANC has a marketing and proposal services center that is
dedicated to supporting all of its subsidiaries in developing cost and
technical proposals for government contracts. This ANC also
designated an employee to act as the sole point of contact to the SBA
for all correspondence and filings for seven of its 8(a) subsidiaries.

« An ANC firm stated in its business plan that a benefit of its
organizational structure is the ability to operate as a small company
while having access to corporate backing “that typically only a large,
seasoned company can provide.” Another firm—in its capabilities
briefing to a procuring agency—advertised that while the firm is an
8(a) small business, it operates within a resource environment of a
large business.

e Inits business plan to SBA, an ANC 8(a) firm listed some large
businesses as primary competitors in its market, including Lockheed
Martin, Northrop Grumman, CACI and General Dynamics.

Access to these additional resources, plus the special advantages
afforded tribal 8(a) firms, can help promote their significant business
growth in the 8(a) program over a short period of time. For example, one
tribal 8(a) firm reported average revenues of $31,000 from landscaping
contracts when entering the program in 2009. Subsequently, the firm
received a $500 million contract for construction. In 2011, the firm
reported sales of $21.3 million, an increase of 764 percent from the
previous year. In another example, a firm had one employee when it
applied to the 8(a) program, but had grown to 124 employees by its first
annual review by SBA.
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Many tribal 8(a) firms have left the program prior to completing the full 9
year term. Table 5 shows that of the 165 tribal 8(a) firms that have left the
program, 70 left prior to completing the full 9 year term. Furthermore,
more ANC firms withdrew or graduated from the program early than
completed the 9 year term.

____________________________________________________________________________|
Table 5: Summary of Tribal 8(a) Firms That Have Left the Program

ANC Indian tribe  NHO Total

Firms completing full 9 years of program 60 22 3 85
Firms that withdrew or graduated early 64 6 0 70
Firms that were terminated® 5 5 0 10
Total firms 129 33 3 165

Source: GAO analysis of SBA data.

#SBA may terminate a firm’s participation in the 8(a) program for a number of reasons, including
submitting false information in its 8(a) application and failing to maintain eligibility for program
participation.

For some tribal 8(a) firms, their rapid growth prevents them from reaching
the transition phase of the 8(a) program because they have outgrown the
small business size standards. The small business regulation states that
to ensure participants do not develop an unreasonable reliance on 8(a)
awards and to ease their transition into the competitive marketplace after
graduating from the 8(a) program, participants must make maximum
efforts to obtain business outside the 8(a) program. As a result of
withdrawing from the program early, these firms never have to compete
for contract awards and thus do not experience some of the intended
business development aspects of the 8(a) program. For example:

« Inits review of an ANC firm’s third year in the 8(a) program, SBA
found that the firm had average annual revenue of $78.4 million,
which exceeded its small business size standards. Furthermore, SBA
pointed out that the firm likely would not meet its targets for non-8(a)
revenue once it reached the transition phase and recommended early
graduation from the program as a result of these factors. During the
firm’s time in the program, 99 percent of its revenue came from 8(a)
contracts.

« SBA stated in its analysis of another ANC firm’s 8(a) application that
rapid growth could be a weakness, as subsidiaries under the firm’s
parent entity tended to grow too large to continue in the 8(a) program
after just 4 to 5 years. This firm had reported $318 million in revenue
from 8(a) contracts in its third year in the program, and SBA
recommended that the firm be graduated early from the program as it
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Conclusions

was no longer a small business. However, the firm remained in the
program for one more year.

e In another example, an ANC firm voluntarily withdrew from the 8(a)
program after almost 4 years. In commenting to SBA about its
experience, the firm suggested that SBA should increase size
standards for industries because of the size of large government
contracts that tribal firms win.

For tribal 8(a) firms that do continue to the transition phase, some have
difficulty meeting non-8(a) revenue requirements because they were
awarded large 8(a) sole-source contracts in their early years in the
program. In one example, a tribal firm reported to SBA that large 8(a)
sole-source contracts were taking up a lot of its existing labor pool, not
allowing it to seek non-8(a) contract opportunities. Another firm did not
meet its non-8(a) revenue requirements in the transition years, and SBA
district officials eventually recommended that this firm voluntarily withdraw
as officials believed the firm had not complied with the spirit of the 8(a)
program. When a firm does not meet its non-8(a) revenue requirements, it
is generally prohibited from receiving further sole-source contracts.
However, we found that in 2009, SBA accepted an offer from the Army for
a $45 million sole-source award on behalf of a firm that had not met its
non-8(a) revenue requirements. SBA district officials thought they may
have accepted the offer on behalf of the firm because of severe financial
hardship, but they could not locate the file to determine the exact reason.

It has been more than 20 years since Congress began granting tribal
firms special advantages under the 8(a) program. The steady growth in
government obligations to these firms, largely through sole-source
contracts, draws attention to policies that are designed to promote small
businesses and the need to spend taxpayer dollars wisely. SBA has
taken some steps, based on our earlier recommendations, to clarify
program rules, including the need for monitoring the limitations on
subcontracting. However, contracting officers generally are not
performing the monitoring—often because of confusion about how to go
about doing so and a lack of clarity in existing regulations, particularly
with respect to indefinite quantity contracts. Not monitoring the limitations
on subcontracting can pose a major risk that an improper amount of work
is being done by large business subcontractors under large-dollar value,
sole-source contracts to tribal 8(a) firms.

Tribal firms, because of their special advantages in the 8(a) program, can
operate under more complex contracts and business relationships than
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Recommendations for
Executive Action

typical 8(a) firms, making oversight difficult. SBA’s recent revisions to the
8(a) regulations are intended to address several issues we had raised in
the past regarding improved oversight of ANC 8(a) contracting that also
apply to all tribal 8(a) firms. However, SBA does not have a way to track
the information it needs and lacks clear procedures to deter certain
prohibitions addressed in the regulations—for example, sister subsidiaries
winning follow-on sole-source contracts and joint-venture partners unduly
benefiting from their 8(a) partners’ contracts by performing most of the
work or improperly subcontracting to an affiliate. The new 8(a) tracking
database, which is in the initial stages of development, could, if structured
to capture key information, better position SBA to implement these new
regulations and to address issues we identified, such as tracking
revenues from tribal 8(a) firms’ primary and secondary industries. Further,
when agencies do not provide the full acquisition history in offer letters,
SBA may not have the necessary information to enforce the new
regulations. Finally, while SBA officials recently told us they are in the
early stages of drafting a policy that will outline a process for determining
unfair competitive advantage, SBA still has not addressed in its
regulations the process for implementing the statutory requirement to
determine whether substantial unfair competitive advantage exists for one
or more tribal 8(a) firms.

Finally, some tribal 8(a) firms effectively operate as large firms in a small
business program. The practices we have identified, such as capitalizing
on corporate resources to promote business and using sister subsidiaries
for subcontracting and past performance, are currently allowed, even
under SBA’s revised regulations. However, it is within SBA’s purview as
the agency statutorily authorized for the 8(a) program to determine if
these practices are congruent with the purpose of the 8(a) program—
which is to develop sustainable, small, disadvantaged businesses in the
U.S. economy.

To improve oversight of the limitations on subcontracting clause and to

clarify who has responsibility for monitoring compliance with the clause,
we recommend the Administrator of the Office of Federal Procurement

Policy, in consultation with the Administrator of SBA, take the following

two actions:

1. Provide specific guidance (including data collection options) to agency
officials, including to contracting officers, about how to monitor the
extent of subcontracting under 8(a) contracts, including for orders
under indefinite quantity contracts.
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2. Take actions to amend the FAR to (1) direct contracting officers at
agencies that have been delegated responsibility for ensuring
compliance with the limitations on subcontracting clause to document
in the contract file the steps they have taken to ensure compliance
and (2) clarify the percentage of work required by an 8(a) participant
under indefinite quantity contracts.

To improve oversight of tribal firms’ participation in the 8(a) program, we
recommend that the Administrator of SBA take the following five actions:

1. As the new 8(a) tracking database is being developed, take steps to
ensure that it has the capability to

« provide visibility to district offices into all tribal 8(a) firms’ activity by
tribal entity to ensure compliance with new prohibition to award
sole-source 8(a) follow-on contracts to sister subsidiaries;

« track revenue from tribal 8(a) firms’ primary and secondary
industry codes to ensure that subsidiaries under the same parent
company are not generating the majority of their revenue from the
same primary industry; and

« track information on 8(a) contracts and task or delivery orders,
including orders awarded under basic ordering agreements, to
help ensure that district officials have information necessary to
enforce the 8(a) program regulations.

2. In light of the new prohibition on awarding 8(a) sole-source follow-on
contracts to sister subsidiaries, reinforce to procuring agencies the
requirement to provide the full acquisition history of the procurement
in the offer letter, when available, and direct district office business
development specialists to focus on this issue when they review offer
letters for tribal 8(a) firms.

3. Establish procedures to enforce new joint venture rules, including how
SBA district officials will ascertain that the 8(a) partner performs the
required percentage of the joint venture’s work and, for populated joint
ventures, that the non-8(a) partner and its affiliates do not receive
subcontracts under the 8(a) contract.

4. Examine relationships between subsidiaries under tribal entities to
determine whether practices such as subcontracting to a sister
subsidiary or using the past performance of a sister subsidiary to
show capability to perform on an 8(a) contract are in line with the
business development purposes of the 8(a) program and should be
allowed under program rules. If SBA determines that these practices
are not in line with the 8(a) program purposes—and to the extent that
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Agency Comments
and Our Evaluation

Congress has not authorized a practice in law—SBA should address
them in its regulations.

5. Establish and communicate to Congress the time frame for
developing and implementing SBA’s new, planned policy regarding
determination of substantial unfair competitive advantage in an
industry, and when the policy will be incorporated into the regulations.

We provided a draft of this report to SBA; OFPP; the departments of
Agriculture, Defense, Energy, Health and Human Services, Homeland
Security, Justice, Labor, and State; and the Social Security
Administration. We received written comments from SBA, which are
reproduced in appendix Il. SBA did not address our recommendations.
OFPP provided comments on our recommendations via email. The Social
Security Administration provided technical comments, which we
incorporated as appropriate. The other agencies responded with no
comment.

In written comments, SBA provided background information pertaining to
the history of Indian tribes’ and ANCs’ special preferences and their
purpose in the 8(a) program. We believe this information is adequately
reflected in our report. Although the SBA did not specifically comment on
our recommendations, it stated that it will work with us to further
strengthen its administration of the 8(a) program. SBA also stated that it
will make changes as necessary to continue its efforts to eliminate waste,
fraud, and abuse and to ensure that the 8(a) program is operating
according to its statutory intent, but did not specify what these actions
would entail. In addition, SBA stated that it is fully committed to
implementing all of the provisions of its March 2011 regulations, but did
not specifically address the issues we raised that may impede such
implementation or our related recommendations.

SBA also acknowledged the challenges in administering the 8(a) program
with respect to tribal entities because the purpose of including tribally
owned entities in the 8(a) program can be contradictory to the program’s
business development purpose. We recognize in the report that 8(a)
businesses owned by tribal entities have special preferences in the
program. However, we also note that these entity-owned businesses are
subject to the business development purpose of the 8(a) program. This
requirement led to our recommendations that SBA determine whether
certain practices we found that are currently allowed under the 8(a)
regulations—such as firms subcontracting to a sister subsidiary—are
consistent with the business development purpose of the 8(a) program.
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SBA also commented that its foremost concern with our report was our
use of a nonprobability sample, with the suggestion that this sampling
technique can be biased based on the judgment of the sampler and that
we used this technique to generalize results for tribal 8(a) firms. We
strongly disagree. Our use of a nonprobability sample was a sound
methodological approach to address our reporting objectives.
Nonprobability samples are appropriate to provide illustrative examples or
to provide information on a specific group within a population. We used
this sampling technique to balance a sample that was large enough to
provide a sufficiently comprehensive understanding of the issues with one
that was small enough to study within our time and resource constraints.
Further, we took a number of steps to ensure the factual accuracy of our
findings, including traveling to locations where contract files were located
so that we had access to the complete available records and the ability to
ask follow-up questions as appropriate to ensure that we did not
misinterpret or misrepresent any information in the files. Appendix | of the
report sets forth the many steps we took to ensure that our contract file
and tribal 8(a) file samples were selected in a non-biased, transparent,
and objective manner. In accordance with generally accepted government
auditing standards, we appropriately state the results of our work in the
report, including the clear statement that our results are not generalizable
to the population of tribal 8(a) firms. We did not attempt to generalize our
results because that approach was not necessary to meet our objectives.

In an email response, OFPP generally agreed with our recommendations
and with our conclusion that steps need to be taken to provide clarity to
the acquisition community regarding limitations on subcontracting. OFPP
also noted that steps need to be taken to strengthen the application of
these requirements to all small business set-aside programs in FAR Part
19. Regarding our recommendation that OFPP provide guidance on how
to monitor the extent of subcontracting, OFPP noted that agency officials
other than contracting officers—such as agency offices that perform
acquisition management reviews and SBA officials—would also be
interested parties. We agreed and modified our recommendation to
include “agency officials” and not only contracting officers. OFPP stated
that it intends to work with the FAR Council and the Chief Acquisition
Officers Council to review the roles of various agency officials and
evaluate strategies for monitoring and receiving data about the
percentage of work performed by a small business prime contractor. It
also stated that, with respect to data collection, it anticipates seeking
input from the public on strategies to receive and monitor data regarding
the percentage of work performed by small business prime contractors.
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OFPP added that, in taking this action, it intends to minimize the burden
on both small businesses and agencies.

OFPP also commented on our recommendation that it take actions to
amend the FAR to direct contracting officers to document steps taken to
ensure compliance with the limits on subcontracting and to address
monitoring requirements for indefinite quantity contracts. OFPP stated
that it intends to ask that the FAR Council open a case so that
appropriate regulatory refinements may be made to support
improvements in the implementation of the limitation on subcontracting.
OFPP stated that this action will include reviewing existing clauses that
implement the limitation, considering alternatives for collecting
information, and documenting steps taken. OFPP also plans to obtain
comments from the public, including small businesses, as it develops
amendments and evaluates alternatives that can accomplish goals in the
least burdensome manner for industry and agencies. Consistent with our
recommendation, OFPP plans to clarify in the FAR the percentage of
work required by an 8(a) participant under an indefinite quantity contract,
but OFPP asked that the recommendation be amended to allow the FAR
Council and SBA to work together to determine the best way to clarify this
point. We agreed that this would be appropriate and modified the
recommendation to reflect this approach.

As agreed with your offices, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 7 days from the
report date. At that time, we will send copies of this report to interested
congressional committees; the Secretaries of Agriculture, Defense,
Energy, Health and Human Services, Homeland Security, Labor, and
State; the Administrator of SBA; the Attorney General; the Commissioner
of the Social Security Administration; and the Acting Director of the Office
of Management and Budget. This report will be available at no charge on
GAOQO’s Web site at http://www.gao.gov.

If you or your staff have any questions about this report or need additional
information, please contact me at (202) 512-4841 or huttonj@gao.gov.
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Contact points for our Offices of Congressional Relations and Public
Affairs may be found on the last page of this report. Staff
acknowledgments are provided in appendix .

%%,VZPW

John P. Hutton
Director
Acquisition and Sourcing Management
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The Honorable Claire McCaskill

Chairman

Subcommittee on Contracting Oversight

Committee on Homeland Security and Governmental Affairs
U.S. Senate

The Honorable Mark Begich
U.S. Senate

The Honorable John McCain
U.S. Senate

The Honorable Darrell E. Issa

Chairman

The Honorable Elijah Cummings

Ranking Member

Committee on Oversight and Government Reform
House of Representatives

The Honorable Edward J. Markey
Ranking Member

Committee on Natural Resources
House of Representatives

The Honorable Edolphus Towns
House of Representatives

The Honorable Don Young
House of Representatives
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The objectives of this review were to (1) identify trends in government
8(a) contracting with firms owned by Alaska Native Corporations (ANC),
Native Hawaiian Organizations (NHO), and Indian tribes; (2) determine
the reasons federal agencies awarded sole-source contracts to tribal 8(a)
firms and the methods used to make price determinations; (3) assess the
procuring agencies’ oversight of tribal 8(a) contracts for compliance with
subcontracting requirements; and (4) examine the Small Business
Administration’s (SBA) new 8(a) regulation, effective March 14, 2011, to
determine how the changes could affect oversight of tribal firms and the
extent to which previously identified problems are addressed. In this
report, “tribal entities” refers to ANCs, NHOs, and Indian tribes. We use
the term “tribal 8(a) firm” to refer to a firm that is majority-owned by an
ANC, NHO, or Indian tribe. During the course of our work, we also
discussed with procuring agency officials the potential impact of the
recent Federal Acquisition Regulation (FAR) requirement for written
justifications for sole-source 8(a) awards over $20 million. This
requirement was not applicable to the contracts we reviewed. We
evaluated the administration of the tribal 8(a) program; the scope of our
work did not include an evaluation of the program’s merits.

To identify the trends in government tribal 8(a) contracting, we analyzed
data from the government’s procurement database—the Federal
Procurement Data System-Next Generation (FPDS-NG) for fiscal years
2005 through 2010. To assess the reliability of the FPDS-NG we (1)
reviewed related documentation, and (2) performed electronic testing on
required data fields. We found the FPDS-NG data fields that identify firms
owned by ANC, NHO, and Indian tribes to be unreliable because these
data were not available during the entire time period. Subsequently, we
requested that SBA provide Data Universal Numbering System (DUNS)
numbers for 8(a) firms owned by ANC, NHO, and Indian tribes, in addition
to mentor-protégé joint ventures that participated in the 8(a) program, for
fiscal years 2005 through 2010." We tested the reliability of these DUNS
numbers by using them to search for the tribal 8(a) firms and joint
ventures in the Central Contractor Registry and SBA’s Dynamic Small
Business Search database. We used these systems to verify the data
SBA had provided, including to identify additional DUNS numbers that
were not included among the data SBA had provided. We also requested

" A DUNS number is a 9-digit identification number assigned by Dun & Bradstreet, Inc., to
identify unique business entities.
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additional DUNS numbers from SBA on joint ventures with tribal 8(a)
firms; however, the information provided was on all joint ventures in the
8(a) program. To select contracts for our sample that were awarded to
joint ventures with at least one tribal 8(a) partner, we identified those that
had obligations in fiscal year 2009 and then used the Central Contractor
Registry to determine whether the joint venture was listed as owned by an
ANC, Indian Tribe, or NHO. Once we substituted the compiled final list of
DUNS numbers for the tribal 8(a) data fields, we determined that the
FPDS-NG was sufficiently reliable to identify trends in tribal 8(a)
contracting for fiscal years 2005 through 2010. We adjusted the obligation
data for inflation using a gross domestic product price index with a base
year of 2010.

To identify the reasons agencies have awarded 8(a) sole-source
contracts to firms owned by ANCs, NHOs, and Indian tribes and the
methods contracting officials use to determine fair and reasonable price,
we selected and reviewed a stratified nonprobability sample of 87
contracts, 7 of which had been competitively awarded. This nonprobability
sample was based upon contracts (1) with fiscal year 2009 obligations
over the competitive threshold,? especially if those obligations exceeded
$100 million (fiscal year 2009 data were the most recent at the time) and
(2) in locations where multiple tribal 8(a) contracts had been awarded.
The majority of the contracts we reviewed (75) were with ANC firms; 10
were with Indian tribes, and 2 were with NHOs. The majority of contracts
in our sample (62) were awarded at the Department of Defense (DOD).
Our findings from the contract reviews are not generalizable to the
population of all tribal 8(a) contracts.

We originally selected 90 contracts for review, 10 of which were coded as
competitively awarded. In reviewing the source documentation, we found
that two of the contracts had been incorrectly coded: one was not owned
by a tribal entity and the other was not awarded through the 8(a) program.
We eliminated these contracts from our sample. We also found that
obligations under one indefinite quantity contract were listed as two
separate contracts in our initial sample; therefore, this was counted as
only one contract. Another three contracts had been incorrectly coded in

2The competitive 8(a) threshold is $6.5 million for manufacturing or $4 million for all other
acquisitions.
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FPDS-NG as competitively awarded or as sole-source. These three
contracts remained in our sample.

The specific locations of the contracts in our review were as follows:

DOD:

Air Force Metrology and Calibration, Heath, OH

National Guard Bureau, Arlington, VA

Defense Advanced Research Projects Agency, Arlington, VA

Defense Supply Center, Philadelphia, PA

Fleet and Industrial Supply Center, Pearl Harbor, HI

Fort Sam Houston Army Base, TX

Fort Wainwright Army Base, AK

Joint Base Elmendorf-Richardson, AK

Kirtland Air Force Base, NM

MacDill Air Force Base, FL

Marine Corps Systems Command, Quantico, VA

Naval Facilities Engineering Command, Pearl Harbor, Hl

Redstone Arsenal Army Base, AL

U.S. Army Corp of Engineers locations in Anchorage, AK; Alexandria,

VA, Baltimore, MD; Fort Worth, TX; Philadelphia, PA; and Vicksburg,

MS

o U.S. Army Research Development and Engineering Command,
Natick, MA

« Washington Navy Yard, District of Columbia

o Wright-Patterson Air Force Base, OH

Civilian:

o Department of Agriculture’s Forest Service, New Mexico

o Department of Energy’s National Nuclear Security Administration-
Service Center, New Mexico

o Department of Health and Human Service’s Centers for Disease
Control and Prevention Atlanta, GA; Centers for Medicare and
Medicaid Services, Baltimore, MD; and Food and Drug Administration,
Rockville, MD

o Department of Homeland Security’s Bureau of Customs and Border
Protection, Federal Emergency Management Agency, and Office of
Procurement Operations, Washington, D.C.

o Department of Justice’s Drug Enforcement Administration,
Washington, D.C., and Federal Bureau of Investigation, Chantilly, VA

« Department of Labor’s Office of Procurement Services, Washington,
D.C.

« Department of State’s Office of Acquisition Management, Arlington,
VA
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« Social Security Administration’s Office of Acquisition and Grants,
Baltimore, MD.

For the contracts in our sample, we examined contract file
documentation, including acquisition plans, market research reports, and
price negotiation memorandums. However, for three of the contracts we
reviewed, one each at the Army Corps, Department of Homeland
Security, and the State Department, pre-award information was
completely missing from the files. For one of these, we were unable to
determine whether or not it had been competitively awarded, as coded in
FPDS-NG, because of the missing information. We also interviewed
contracting officials, small business advocates, and program officials.

To determine the extent to which procuring agencies are overseeing tribal
8(a) contracts for compliance with the 8(a) program’s subcontracting
requirements, we reviewed and analyzed documentation for the contracts
in our review, including acquisition plans, price negotiation
memorandums, contractor proposals, and SBA offer and acceptance
letters, in addition to any additional information pertaining to
subcontractor monitoring. We also interviewed contracting and program
officials, as well as agency small business advocates, about the methods
they employ to monitor compliance. Additionally, we reviewed agency-
specific guidance or operating instructions, various statutory provisions,
the Federal Acquisition Regulation, and Title 13 of the Code of Federal
Regulations. We also drew from the findings in our 2006 report on 8(a)
contracting with ANC firms.?

To determine the extent to which SBA’s new regulations could affect
oversight of tribal firms’ participation in the 8(a) program and to which
previously identified problems have been addressed, we reviewed SBA
documents, such as annual reviews and 8(a) program applications, for
selected tribal firms. These firms were strategically chosen based upon
their parent entity’s (i.e., ANC, NHO, or Indian tribe) representation in our
overall contract sample. We selected those firms whose parent entities
had higher representation in our sample and those with less
representation. Consequently, we examined the files for 49 ANC, 3 NHO,
and 10 Indian tribe firms. For the ANC firms, the 49 firms fell under 11
parent entities. The results of our review are not generalizable to the

3 GAO, Contract Management: Increased Use of Alaska Native Corporations’ Special 8(a)
Provisions Calls for Tailored Oversight, GAO-06-399 (Washington, D.C.: Apr. 27, 2006).
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population of tribal 8(a) firms. Moreover, we reviewed SBA regulations,
operating procedures and business systems (such as the system used to
process 8(a) applications), and interviewed officials at SBA headquarters
and the Alaska, Hawaii, Oklahoma, New Mexico, and Washington, D.C.,
district offices. We also met or spoke with ANC, NHO, and Indian tribe
representatives in three “town hall” meetings to explain the scope and
methodology for this review. We did not assess the extent to which
benefits from tribal 8(a) contracts flow to the parent entity.

We conducted this performance audit from October 2010 to January 2012
in accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.
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Note: GAO comments
supplementing those in
the report text appear at
the end of this appendix.

U.S. SMALL BUSINESS ADMINISTRATION
WASHINGTON, DC 20416

January 9, 2012

Mr. John Hutton

Director

Acquisition and Sourcing Management

United States Government Accountability Office
Washington. DC 20548

Dear Mr. Hutton:

Thank you for the opporlunity to comment on the draft Government Accountability
Office (GAO) report entitled, “Federal Contracting: Monitoring and Oversight of Tribal
8(a) Firms Need Attention” (GAO-12-84).

While this report in large part mirrored the report issued by GAO in 2006', it also
attempted to cvaluate the 8(a) participation of tribally-owned and Native Hawaiian
Organization (NH0)-owned companies, and address the Small Business Administration’s
(SBA’s) recent regulatory changes to the 8(a) program.

The SBA has acknowledged on numerous occasions — including the 2006 GAO report’
and subsequent testimonies ~ that tribally-owned companies have a different purpose in
the 8(a) program than companies owned by individuals. This history and context of the
participation of tribally-owned entities in the 8(a) Business Development program begins
with the unique government-Indian tribe relationship. This relationship exists due to three
fundamental legal bases: (i) “Article I, sec. 8, clause 3 [of the United States Constitution]
provides Congress with the power to ‘regulate Commerce ... with the Indian Tribes.™;
(ii) the federal government has a “permanent trust relationship™ with and to Native
Americans®; and (iii) the willful and abhorrent treatment of Indians over the centuries that
have placed Native Americans in a state of coerced dependency and this relationship was
forced upon them.®

Y GAO. Contract Management: Increused Use of Alaska Native Corporations ‘Special 8a)
Provisions Calls for Tailored Oversight, GAO-06-39%

2 Ipid.

3 Morton v. Mancari, 417 U.S. 535, 552 (1974)

3 See Report of the Task Force on Indian Econontic Development of the U.S. Depl. of the Interior
(July 1986) at page 240

s Sec Cobell v. Bahbitt, 91 £ Supp. 2d 1. 7 (D.D.C. 7999). aff'd. 240 F.3d 1081

1
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For these rcasons, the United States has a long history of special treatment of Alaska
Natives and other Native Americans. For more than 200 years, Congress has enacted
laws pertaining only to Indians and to persons dealing with Indians and has justified these
laws as necessary to fulfill the country's special obligation to its Native people and their
descendants.®

In 1971, Congress passed the Alaska Native Claims Settlement Act (ANCSA). ANCSA
established Alaska Native Corporations (ANCs) in part to resolve historical land disputes
and facilitate entrance into the Western economic system. ANCSA's goals and the means
used to effect its intent and deliver its benefits differ from most government programs.
ANCSA's main goal is Native American self-determination through building a capital
base in order to fully participate in our capitalist socicty.! Recognizing that something
was still required to achieve its goals, in 1988 Congress began to address some of the
shortcomings of ANCSA and, in amending ANCSA, Congress stated that for all purposes
ANCs and subsidiaries controlled by ANCs would be considered owned and controlled
by Natives as a minority business enterprise. In 1992, Congress further amended ANCSA
clarifying that ANCs and the businesses controlled by them would be “economically and
socially disadvantaged,” which climinated the need for ANCs or their subsidiaries to
prove they have this status.®

The mission of the SBA 8(a) Business Development Program is to assist eligiblc small
disadvantaged business concerns compete in the American economy through the
provision of business development assistance. Small businesses can benefit from a wide
range of services the SBA offers, some of which include support for government
contractors, access to capital, management and technical assistance, and export
assistance. ANC participation in the SBA 8(a) Program is more challenging to put into
context because of special provisions granted to ANCs by Congress.

The ownership structures of tribally-owned enterprises were created in response to a
much broader mandate to address a wider range of interests than other minority-owned
8(a) firms. Tribal and ANC firms must operate and provide benefits that go far beyond
the bottom-line of profitability. The special provisions which apply to tribal and ANC
8(a) contracting werce tailored to take into account these differences and lo take into
account the fedcral Indian policy of promoting self-determination and economic self-
sufficiency. The special provisions include different criteria which govern the admission
of tribally-owned and ANC-owned small businesses into the 8(a) program, and they
exempt such firms from the competitive threshold provisions that apply to individually-

& See AFGE v United States, 195 F Supp. 2d 4. 78-20 (D.C. 2002). aff'd 330 F3d 513 (D.C.
Cir.). cert. denied, 540 U.S. 1088 (2003)

7 See H.R. Conf. Rep. 92-746, 92nd Congress. Ist Session. 37, reprinted in 1971 U, S. Code Cong
and Administrative News at 2247, 2259

S HR Rep. No. 102-673, 138 Cong. Rec. 1450, 1456 (1992). Also see 43 US.C. § 1626(c) (1)
and (2)

2
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owned firms and also establish different affiliation rules, which permit tribes and ANCs
to own multiple 8(a) companies.” Because of the ANCs’ automatic qualification as
“economically disadvantaged,” they arc treated as part of governmental efforts to
encourage Native American participation in federal contracting. Tribes and ANCs are
exempt from the dollar limitations placed on sole source contracts that apply to other 8(a)
BD program participants. This key distinction was created by Congress because tribes
and ANCs serve large communities and groups of sharcholders, while other minority
small businesses generally provide benefits to sole proprietors or small groups of owners.

ANC-owned 8(a) companies do not have to be run or controlled by tribal members. The
Alaska Native Claims Settlement Act provides that a concern which is majority owned by
an ANC shall be deemed to be both owned and controlled by Alaska Natives and an
economically disadvantaged business. Thercfore, an individual responsible for control
and management of an ANC-owned applicant or Participant necd not establish personal
social and economic disadvantage. Similarly, management of a company or applicant
owned by an Indian Tribe may be provided by non-Tribal members if the concern can
demonstrate that the Tribe can hire and fire those individuals, that it will retain control of
all management decisions common to boards of directors, including strategic planning,
budget approval, and the employment and compensation of officers, and that a written
management development plan exists which shows how Tribal members will develop
managerial skills sufficient to manage the concern or similar tribally-owned concems in
the future. Congress also encourages ANCs and tribally-owned 8(a) firms to enter into
joint venturcs so that the tribally- and ANC-owned businesses can take on larger
contracts, generate greater revenue, develop greater expertisc and thus build their own
capital base.' ’

Another distinguishing factor regarding the participation of tribal entitics in the 8(a)
Program is the regulatory treatment of businesses or separate corporations they own.
Pursuant to statute'' and SBA’s implementing regulations, tribal entities are allowed to
have more than one company (subsidiary) in the 8(a) program at the same time and to be
able to create new 8(a) companies as others graduate from the program, However, a Tribe
cannot own 51% or more of another firm which, either at the time of application or
within the prévious two years, has been operating in the 8(a) program under the same
primary North American Indusiry Classification System (NAICS) code as the applicant.
A Tribe may, however, own a Participant or an applicant that conducts or will conduct
secondary business in the 8(a) BD program under the same NAICS code that a current
Participant owned by the tribe operates in the 8(a) BD program as its primary SIC code.
In addition, once an applicant is admitted to the 8(a) BD program, it may not receive an

® Section 6012 of the Business Opportunity Development Reform Act of 1988, P.L. 100-656. 102
Stat. 3853. November 15. 1988

19 See H.Rep. No. 1070, 100™ Cong.. 2d Sess. 38 (1988): reprinted in 1988 U.S.C.C.A.N. 5485
" Section 602(d) of the Business Opportunity Development Reform Act of 1988, P.L. 100-656,
November 15, 19&8.

3

Page 66 GAO-12-84 Tribal 8(a) Contracting




Appendix Il: Comments from the Small
Business Administration

8(a) sole source contract that is a follow-on contract to an 8(a) contract that was
performed immediately previously by another Participant (or former Participant) owned
by the same Tribe.

These tribally-owned 8(a) companies must remain independent of cach other and must
remain classified as small for size purposes.12 Business concerns owned and controlled
by tribal entitics will not be found to be aftiliated because of common management or
ownership.'* In addition, affiliation will not be found based on performance of common
administrative services, such as bookkecping and payroll. so long as adequate payment is
provided for those services. 1

Equally important, The Justice Department has determined that tribal and ANC-owned
8(a) firms are not subject to the U. S. Supreme Court’s ruling in the Adurand case'’. As
set out in the Justice Depariment’s proposed policy, issued in the May 23, 1996 Federal
Register, any limitations that may end up being imposed on the Small Disadvantaged
Business and 8(a) programs as a result of Adarand'® will not be applicable to tribal and
ANC-owned 8(a) finns. This is becausc the tribes and ANC are included in the 8(a) and
the SDB programs as a result of their unique government to-government relationship with
the United States. not because of race or national origin factors. This in turn goes back to
the U. S. Supreme Court’s 1975 ruling in Morton v. Mancari’ '7, in which the Court ruled
that Indian preference is not a racial classification but a political one based on the
government-to-government relationship discussed above.

Based on the above, it is clear that the purpose of the inclusion of tribally-owned entitics
in the 8(a) Program can be contradictory to the Program’s business development purpose.
Given this dual purpose. the SBA has historically faced challenges in administering the
8(a) program with respcet to tribally-owned. ANC-owned and Native Hawaiian
Organization-owned entities.. given that, because of the statutory waiver of affiliation,
these are the only businesses that without such a waiver may be considered other than
small that arc eligible to participate in various legislaied SBA programs.

At the same time, the SBA has diligently focuscd on ways to enhance 8(a) program
oversight for all companies with the aim of eliminating waste, fraud and abuse. The
SBA’s regulations that became effective March 14, 2011, are a big step in this continuing
effort, as is the SBA’s on-going effort at establishing a new data collection/management
system.

2 J3CFR §121.103(a)(2}
13 See § 7GH IO of the Small Business Act. 15 US.C. § 636()(10¢J)fii).
SI3CFER §121.103(h)(2)(i1)
'S Adarand Constructors, Inc. v. Peha, 513 U.S. 200 (1995}
Y 1bid,
"7 Morton v. Mancari, 417 U.S. 533, 352 (1974)
4
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Given these challenges, we are concerned with a number of claims made in this report.
Foremost. the GAO relicd on nonprobability sampling in order to address its objectives.

With probability sampling, all elements in the population from which the sample was
taken have some opportunity of bcing included in the sample, and the mathcmatical
probability that any one of them will be selected can be calculated. Further, the
conclusions drawn can be calculated with a degree of mathematical confidence. With
nonprobability sampling, in contrast, the population elements from which the sample was
taken are selected on the basis of their availability or because of the rescarcher's personal
judgment that they are representative of the population. The consequence is that an
unknown portion of the population is excluded. W ith nonprobability sampling, becausc
some members of the population have no chance of being sampled. the extent to which a
convenience sample — regardless of its size — actually represents the entire population
cannot be known, and the confidence level cannot be caleulated.

It is well known in the ficld of statistics, that nonprobability sampling cannot be
projectable to the entire population because the sample is not representative of the
population. it is not random, and the sampling ertor rate is unknown — e.g., part of the
population can be missed, the population can be over-represented with certain
characteristics, and the sampling can be biased based on the judgment of the sampler.
Unfortunately. this report relics on nonprobability sampling and uses this sampling to
generalize results of tribally-owned 8(a) participants as a group, including ANC- and
NHO-owned companies, despite the statement on page 3 of the draft report which states,
“(t)he results of our contract file analysis are not generalizable to the population of tribal
8(a) contracts.” The fact that this type of sampling was used to respond to several of the
objectives of the report raises concern.

Based on the above, while the Small Business Act created the 8(a) program as a business
development program. the enactment of ANCSA provisions bas put the SBA in the
position of administering the 8(a) program in a way that acknowledges the clear
distinctions between tribally-, ANC- and NHO-owned companies and other 8(a) program
participants.

Following are other issues that the SBA is concerned about which are included in the
draft report:

See comment 1. o Page 5 of the report states that employee-based size standards are calculated over
a threc-year period. Size standards using employce numbers are not averaged
over threc years, but are based on the number of employecs for each of the pay
periods for the preceding 12 months,

¢ Pages 5 and 48 of the drafi report state that a firm that docs not meet its applicable
business activity or mix target is not eligible for 8(a) sole-source contracts. This
is not true. Pursuant to SBA’s regulations, if an 8(a) firm does not achieve its

See comment 1.

5
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competitive business mix target, the prohibition on the award of further 8(a) sole

source contracts can_be waived, and the_waiver mechanism is frequently used
during challenging economic times,

See comment 2. « Numerous locations in the report rely on anecdotal information and hypothetical

: scenarios, without analyzing the issue from other perspectives, including those of
the tribal and ANC participants. Relying on the anccdotal information and
hypothetical sccnarios gives a negative view of the participation of tribally- and
ANC-owned entities in the program and may potentially deter agencies’ use of the
8(a) program.

See comment 3. e In referring to joint ventures with other-than-small businesses, pages 8 and 36 of
the draft report reflect an overly simplistic explanation of the mentor-protégé
initiative within the 8(a) program and_do not explain the benefits of the mentor-
protépé relationship with respect to business development.

See comment 2. » Inits hypothetical scenario on page 9, the report places a mislcading emphasis on
the use and prevalence of un-populated joint ventures, without analyzing whether
evidence shows the scenario occurs or could occur in reality.

See comment 4. + On pages 33 through 48 of the draft report, it appears that the SBA’s ability to
implcment the new regulations has been pre-judged without affording the. SBA an
opportunity to in fact sce the  results of the regulatory changes. Also, there is little
to no mention of Agency initiatives such_as the_agency’s recognition of these
shortcomings and its response including on-going efforts to_re-vamp its automated
data collection and monitoring_to_address the noted shortcomings and or
abstacles.

See comment 5. o The portion of the report on pages 42 and 43 fails to take into account that entity-
owned 8(a) program participants have becn provided with a variety of statutory
benefits.

o On pages 35 through 38 of the draft report, the report uses examples of statements
made by certain SBA offices with little experience in administering entity-owned
8(a) companics. The GAO noted that “officials at an SBA district office that
services relatively few tribal 8(a) firms™ told the GAO about a circumstance in
which they would have implemented the new regulations improperly.  This
implies that the agency as a whole lacks knowledge, which is not the case.

See comment 6.
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See comment 7. » The statements on pages 21 through 27 of the draft report by agency procurement
officials concerning contract pricing and cost savings are both negative and
positive. We are concerned that while you did not draw conclusions regarding
cost savings related to 8(a) contracts, as written, there appeats to be a strong
indication in the draft report that cost savings could be realized by using
procedures other than 8(a). We do not believe there_is sufficient data to assumec
an appropriate comparison.

To the extent that they are consistent with the provisions of the Small Business Act and
subsequent modifications to the Alaska Native Claims Settlements Act, be assured that
the SBA will make changes as necessary to continue its efforts to eliminate waste, fraud
and abuse and to ensure that the 8(a) program is operating according to its statutory
intent. We are fully committed to implementing all of the provisions of the regulations
published in the Fedcral Register in February of 2011 which became effective in March
of 2011, and are in the process of providing additional guidance and tools. The SBA is
also continuing its focus on ensuring a well-trained staff.

We will continue working with the GAO to both further strengthen our administration of
the 8(a) program, and to discuss our concemms regarding this report. Thank you for taking
our views into consideration.

Sincerely.

Calvin Jenkiffs
Deputy Associate Administrator
Government Contracting and Business Development
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SBA said that we had incorrectly reported that employee-based size
standards are calculated over a 3-year period. We disagree; the
statement in the report accurately states that the size standards are
based on the number of employees or on the average revenues from
the previous 3 years. Therefore, no change is needed.

SBA also characterized as “not true” our statements that a firm that
does not meet its applicable business activity or mix target is not
eligible for 8(a) sole-source contracts. SBA noted that if the
competitive business mix target is not met, the prohibition on the
award of further 8(a) sole-source contracts can be waived. We agree
and, to be consistent in how we addressed this issue later in the
report, we added the word “generally” the first time it was mentioned
to reflect the potential for a waiver.

SBA stated that the report relied on anecdotal information and
hypothetical scenarios, without analyzing the issue from other
perspectives, including those of the tribal and ANC participants, and
that this reliance gives a negative view of the participation of tribally
owned 8(a) firms. We disagree with this comment. As stated in our
report, we did not generalize our findings. Our findings are not
anecdotal and did not rely on hypothetical scenarios. Nonetheless,
our objectives for this review were to examine SBA’s and procuring
agencies’ administration of various aspects of the 8(a) program and
not to capture the views of program participants. We provided one
illustrative example to give the reader insight into how 8(a) firms—
both tribal and nontribal—are able to form relationships with non-8(a)
businesses and non-disadvantaged individuals under current SBA
regulations. This illustrative example is factually correct in terms of
what the current regulations allow. All of our findings are based on
criteria for the program as set forth in statute and regulation.

SBA stated that, in discussing joint ventures with other-than-small
businesses, we provide an overly simplistic explanation and do not
explain the benefits of the mentor-protégé initiative within the 8(a)
program. Our purpose was simply to discuss this program in the
context of one way that 8(a) businesses can grow and develop. We
believe this discussion is adequate for the purposes of this report.

Regarding the section of our report that discusses challenges SBA will
face in implementing parts of its new regulations, SBA stated that its
ability to implement the regulations has been “pre-judged” without
affording SBA an opportunity to see the results of the regulatory
changes, and that there is little mention of the agency’s current
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initiatives. We disagree. As we stated in our report, SBA has
recognized some of the challenges it faces in implementing the new
regulations. The report also includes information on SBA’s initial steps
to develop a new data collection system and notes that the agency is
in the process of re-writing its standard operating procedures. SBA did
not provide us with any evidence that it will address the data
limitations we identified in our report, which was the basis for several
of our recommendations. Because SBA did not comment on our
recommendations, the agency’s planned actions remain uncertain.

5. SBA stated that we did not take into account tribal 8(a) entities’
special statutory benefits. We disagree. The background section of
our report clearly presents information on these preferences. The
existence of the preferences is what allows some firms to, as we
state, operate in effect as large businesses in a small business
program.

6. SBA stated that we implied that the agency as a whole lacked
knowledge in administering entity-owned 8(a) companies, based on
our findings at a specific SBA district office. Our point was not what
was known at the policy level, but at the implementation level. Our
findings were based on interviews with agency officials and file
reviews at several SBA district offices, as discussed in appendix | of
the report. As our report states, the data system gaps we identified
do, in fact, create knowledge gaps across SBA, which led to our
recommendation on this issue. SBA did not address our
recommendations intended to improve oversight of tribal firms’
participation in the 8(a) program. For example, we recommended
several actions SBA could take as it develops its new 8(a) tracking
database that may help provide more visibility across district offices.

7. SBA commented that we implied that cost savings could be realized
by using procedures other than 8(a). We disagree with this
characterization. Our focus in this section of the report was on
competitive versus noncompetitive awards, not on 8(a) versus non-
8(a). As we have reported in the past, competition is a cornerstone of
the acquisition system and a critical tool for achieving the best
possible return on investment for taxpayers. Further, as we explain in
the background of this report, once a requirement is awarded as an
8(a) contract, it must remain in the 8(a) program unless the procuring
agency decides it would like to fulfill the follow-on requirement outside
of the program and requests approval from SBA to do so.
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ALASKA NATIVE CORPORATIONS

Oversight Weaknesses Continue to Limit SBA’s
Ability to Monitor Compliance with 8(a) Program
Requirements

What GAO Found

GAO has reported in the past that the Small Business Administration’s (SBA)
ability to enforce regulations prohibiting the award of follow-on, sole-source
contracts to 8(a) subsidiary firms of the same Alaska Native Corporation (ANC)
relies on contract information from other federal agencies that is sometimes
incomplete. SBA’s regulations prohibit program participants from receiving an
8(a) sole-source contract that immediately follows another 8(a) contract with the
same requirements performed by another participant owned by the same ANC.
Other federal agencies offering 8(a) contracts must generally submit offer letters
to SBA that include information about a contract’s procurement history and name
of any prior small business contractors. SBA relies on this information to
determine whether a firm is eligible to receive a particular 8(a), follow-on, sole-
source contract. However, GAQO’s analysis of a selection of contracts for this
review found that agencies are not required to directly identify whether a sole-
source contract is also a follow-on contract in these letters. One SBA office has
begun taking action to address this limitation by asking agencies to specifically
report whether contracts are follow-on, sole-source awards in offer letters, but the
change has not been broadly adopted. SBA would be better positioned to limit
the award of follow-on, sole-source contracts by ANC-owned subsidiaries if it
requested that other federal agencies specifically state whether contracts are
follow-ons in offer letters.

GAO found in past reports and this review and in that SBA’s ability to enforce its
regulation prohibiting subsidiaries owned by the same ANC from operating in the
same primary line of business as reported to SBA is hindered by limited tracking
and sharing of information across SBA’s 68 district offices. ANC-owned firms
must register a primary line of business with SBA, but are allowed to pursue
multiple other lines of business. In this review, GAO found 5 of 39 ANCs owned
subsidiaries that generated a greater portion of revenues in secondary lines of
business than their registered primary line of business. Additionally, those
secondary lines of business were the same lines of business as the primary lines
for other subsidiaries owned by the same ANC. Such activity could potentially
conflict with the regulation’s intent. SBA proposed a rule designed to limit and
track this activity, but lacks plans and timelines associated with this effort.
Regarding limited information-sharing, different district offices service different
firms that are subsidiaries of the same ANC. Oversight staff in these offices
cannot access or share relevant data from other district offices. Without better
data sharing, SBA cannot monitor whether firms owned by the same ANC and
serviced by different district offices are complying with program rules.

As GAO reported in the past, SBA’s staffing for its data collection and program
guidance activities contributed to weak program oversight and monitoring of 8(a)
ANC-owned firms. SBA took some recent actions to enhance oversight, such as
conducting an accountability review in October 2014 of the Alaska District Office.
SBA has established an office to improve compliance with 8(a) rules by verifying
self-reported information supplied by firms. However, SBA does not have plans
that detail the office’s roles and responsibilities for its activities. With the
oversight weaknesses GAO identified in this review, SBA has an opportunity to
enhance its oversight by finalizing plans for this office.
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1 U.S. GOVERNMENT ACCOUNTABILITY OFFICE
441 G St. N.W.
Washington, DC 20548

March 21, 2016

The Honorable Claire McCaskKill

Ranking Member

Permanent Subcommittee on Investigations

Committee on Homeland Security and Governmental Affairs
United States Senate

The Honorable Edward J. Markey
United States Senate

The Honorable Peter DeFazio
House of Representatives

The 8(a) Business Development Program (8[a] program), administered by
the Small Business Administration (SBA), is one of the federal
government’s primary vehicles for developing socially and economically
disadvantaged small businesses, including those firms owned by Alaska
Native Corporations (ANC.)' One of the key benefits of the program is the
ability of participants to receive federal contract awards set aside solely
for 8(a) firms. Government agencies obligated about $17 billion to just
under 5,600 firms participating in SBA’s 8(a) program in fiscal year 2014.2
Obligations to ANC-owned firms participating in the 8(a) program
represent a sizeable share of total obligations made to all firms
participating in the program. For fiscal year 2014, federal obligations

'Under SBA's regulations, ANCs are defined as any Regional Corporation, Village
Corporation, Urban Corporation, or Group Corporation organized under the laws of the
State of Alaska in accordance with the Alaska Native Claims Settlement Act, as amended.
13 C.F.R. § 124.3. In this report, the term “ANC” refers to the one of these parent
corporations, usually located in Alaska. The term “ANC-owned firm” denotes a business
owned by an ANC. This term has the same meaning as “ANC-owned concern,” which is
the term used in SBA’s small-business regulations. We also use the term “sister
subsidiary,” “ANC-owned subsidiary,” and “ANC-owned firms” to refer to wholly and
partially owned subsidiaries of ANCs.

2An obligation is a binding agreement that will result in financial outlays, immediately or in
the future. Budgetary resources must be available before obligations can be incurred
legally. In this report, the term “obligation” refers to the annual expenditure for particular
contracts, and not the total award amount.
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under the program totaled about $4 billion for 344 8(a) ANC-owned firms
and represented almost a quarter of all 8(a) obligations made that year.

Congress has provided ANC-owned firms participating in the 8(a)
program with distinct advantages over most other participating firms,
including provisions exempting them from some of SBA’s standard 8(a)
program eligibility requirements and an authorization to receive sole-
source 8(a) contracts for any amount.® Generally, for a firm to participate
in the 8(a) program, SBA must certify that the firm meets several criteria,
including that it is a small business as defined by SBA and is
unconditionally owned and controlled by one or more socially and
economically disadvantaged individuals. However, program rules allow
firms that are majority owned by ANC parent entities to be considered
eligible for the 8(a) program as long as they can attest to being a small
business individually.* Further, ANC-owned firms are also allowed
contract flexibilities not afforded to most other 8(a) participants. For
example, under the 8(a) program, contracts generally can be awarded to
participating small businesses without competition (known as sole-source
contracts) when valued below $4 million—including any options—or $6.5
million for manufacturing contracts. There is also typically a limit on the
total dollar value of sole-source contracts that 8(a) firms can receive while
in the program—$100 million or five times the size standard
corresponding to the firm’s primary line of business. 8(a) ANC-owned
firms are exempt from these limits. Federal procuring departments and

3'Although many of these advantages also apply to Indian tribes, Native Hawaiian
Organizations, and Community Development Corporations, in this report we focus
exclusively on the rules as applied to ANC-owned firms participating in the 8(a) program.
Congress initially passed legislation in 1986 that allowed ANC owned firms to participate
in SBA’s 8(a) program, and subsequent laws established and clarified their advantages in
the program. Unlike most other 8(a) small businesses, ANC-owned firms receive an
exclusion from affiliation with their larger parent corporation and therefore can be
subsidiaries in large corporations that may have worldwide operation, annually generate
revenues in the hundreds of millions of dollars, and provide a range of goods and services
to federal procuring agencies.

4Participating 8(a) firms must qualify as “small” under an industry size standard as
measured by the average number of employees over the past 12 months or average
revenues generated from the previous 3 years, in addition to being majority-owned by a
disadvantaged individual or a qualified entity, such as an ANC. According to the Small
Business Act, a business is considered small when it is independently owned and
operated; is not dominant in its field of operations; and meets any definitions or standards
established by the Administrator of SBA. Overall, SBA considers more than 97 percent of
all businesses to be “small,” and these firms represent about 30 percent of industry
receipts.
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agencies are allowed to make sole-source awards of any size to 8(a)
ANC-owned firms and these firms may continue to receive awards once
the total dollar value threshold that applies to other 8(a) firms of $100
million has been exceeded.

In February 2011, SBA issued new and updated existing regulations that
were partly designed to prohibit certain behaviors by firms participating in
the 8(a) program.® For example, the updated regulations preclude sister
firms from receiving (and, therefore, agencies from awarding) follow-on,
sole-source contracts—that is, the prohibited practice of awarding
subsequent contracts with essentially the same requirements to sister
subsidiary firms of the same parent ANC. The changes also included
technical changes to existing rules that dictate how the agency monitors
the participation of ANC-owned firms in the same lines of business, and
provided clarifying language to existing rules related to compensation. In
addition, SBA issued a new rule that requires ANC-owned firms to report
how the benefits from 8(a) program participation are distributed to Alaska
natives or their community.

However, in January 2012, we reported that, even with changes to its
regulations, SBA lacked critical data it needed to implement or enforce
compliance with some of the new or existing 8(a) program requirements,
including prohibitions against awarding follow-on, sole-source contracts to
subsidiary 8(a) firms owned by the same ANC, as well as tracking the
participation of firms in the same lines of business.® In that report, we
stated that if SBA did not take steps to strengthen its program controls,
ANC 8(a) firms and others could remain in the program in perpetuity—
they could shift the management of one subsidiary to another to receive
follow-on contracts or circumvent the prohibition against sister
subsidiaries operating in the same primary line of business. We
recommended, among other things, that SBA

1. enhance its technological capacity by providing visibility to district
offices into all tribal 8(a) firms’ activity by tribal entity to ensure
compliance with the new prohibition on awarding follow-on, sole-
source 8(a) contracts to sister subsidiaries;

576 Fed. Reg. 8222 (Feb. 11, 2011).

8GAO, Federal Contracting: Monitoring and Oversight of Tribal 8(a) Firms Need Attention,
GAO-12-84, (Washington, D.C.: Jan. 31, 2012).
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2. track revenue by ANC-owned firms’ industry codes to ensure that
subsidiaries participating in the program and under the same
parent company are not generating the majority of their revenue
from the same primary industry; and

3. reinforce, to procuring agencies, the requirement to provide the
full acquisition history of the procurement in the offer letter, when
available, and direct district office business development
specialists to focus on this issue when reviewing contract offers
made to ANC-owned firms.’

You asked us to examine SBA’s oversight of ANC 8(a) contracts. This
report discusses the extent to which: (1) SBA enforces its regulations
prohibiting the award of follow-on, sole-source 8(a) contracts to
subsidiaries of the same ANC; (2) SBA limits subsidiaries of the same
ANC from operating in the same primary line of business; (3) information
is known about compensation, revenues, and benefits distribution of
ANC-owned firms; and (4) SBA has addressed challenges, if any, to its
oversight and monitoring of ANC-owned firms participating in the 8(a)
program since 2011.8 This report exclusively discusses these issues in
the context of ANC-owned firms participating in the 8(a) program.

For the analyses performed in all objectives, we reviewed 8(a) program
information on ANC firms participating in the program from fiscal year
2011 through fiscal year 2014 to reflect the effective date of regulations
included in our scope. To perform our work we used the Federal
Procurement Database System—Next Generation (FPDS-NG) to select
three sets of cases of ANC-owned firms that met certain criteria specific

"SBA did not comment on the recommendations made in that report when issued. In all,
we made seven recommendations in GAO-12-84, three of the seven recommendations,
including the recommendation to provide a full acquisition history in offer letters and direct
business opportunity specialist to focus on this issue when conducting their reviews, have
been fully implemented as of October 2015. We discuss this particular recommendation in
more detail in objective 1. The other four recommendations are related to issues noted
with monitoring subcontractors under the program, joint venture projects, and reporting on
unfair competitive advantages to Congress are outside the scope of this report.

8In line with federal standards on internal controls, control environment factors include the
program’s organizational structure and delegation of authority and responsibility, human
capital policies and practices that affect the program, and management’s commitment to
competence as well as its philosophy and operating style, among other things.
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to our objectives, which we outline in detail below.® To assess the
reliability of the FPDS-NG data, we interviewed officials who maintain the
database, reviewed related documentation, and tested the data for
missing or erroneous values. Where possible, we also tested these data
against other datasets maintained by SBA and the General Services
Administration (GSA).' During the course of our review, we identified a
few data limitations with FPDS-NG, such as misclassified 8(a) firms and
incorrect obligations. To mitigate these limitations, we interviewed
knowledgeable individuals about the contracts in question and corrected
errors we identified. We found the data to be sufficiently reliable for the
purpose of selecting cases for review (see appendix | for additional
details on the data’s reliability). As described in the following sections, we
selected a subset of cases for each objective that met certain criteria for
follow-up review and illustrative examples, and therefore our findings are
not generalizable to the entire population of ANCs participating in the 8(a)
program.

To identify the extent to which SBA enforces its regulations prohibiting the
award of follow-on, sole-source 8(a) contracts to subsidiaries of the same
ANC, we assessed the agency’s policies and procedures related to these
processes, and interviewed cognizant staff. We analyzed FPDS-NG to
identify 8(a) sole-source contracts that were awarded during the fiscal
year period 2011 through 2014. Because there is no federal database
that specifically identifies follow-on, sole-source contracts, we looked for
certain contract characteristics in FPDS-NG that were an indication of a
potential follow-on to a sister-subsidiary. We identified contracts that had
the following characteristics: (1) ANC-owned firms that shared the same
parent ANC, location, and work performed by firms and sister
subsidiaries; and (2) contracts with sequential award dates. On the basis
of this analysis, we identified 155 contracts overall—about 4 percent of all
contracts awarded to ANC-owned 8(a) firms from fiscal year 2011 through

9FPDS-NG is the central repository for U.S. government procurement data. Individuals
and entities awarded contracts with an estimated value of $3,000 or more must submit
detailed contract information to FPDS-NG. The database includes the product or service,
agency and vendor information, contract start and expiration dates, and location of
performance, among other elements. We did not generate a sample or selection for
objective 4. This research objective focuses on management challenges we identified
while conducting our analyses for the other three research objectives.

0See our methodological discussion of objective 2 in the Objective, Scope, and
Methodology section (appendix ) of this report.
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2014—that could have been potential follow-on, sole-source contracts
according to our FPDS-NG data. We randomly selected 53 of these
contracts for further review. The 53 contracts represented two groups: 23
small-value contracts (those contracts valued at $150,000 or less), and
30 large-value contracts (those contracts valued at more than $150,000).
Because, generally, agencies are not required to provide offer letters to
SBA prior to the award of contracts that are $150,000 or less, our
analysis ultimately focused on the 30 large-value contracts.'! For these
30 large-value contracts, we reviewed documents such as offer letters
and the actual contracts. Our review did not identify any contracts that
were also follow-on, sole-source contracts. Table 1 outlines our selection
of the sole-source contracts awarded from fiscal year 2011 through 2014.

Table 1: Summary of Selected Sole-Source Contracts, 2011-2014

Contract Type Contract Characteristics

30 large value contracts®  Contracts valued at more than $150,000. Files must contain
documents such as offer letters and awarded contracts.

23 small value contracts  Contracts valued at $150,000 or less
Prior notification to SBA not required.b

Source: GAO analysis | GAO-16-113

Note: The random selection was taken from 155 contracts initially identified as potential follow-on,
sole-source contracts based on selected variables.

®This report’s final analysis focused on these large-value contracts.
®For this reason, these 23 contracts were excluded from our analysis.

Because of the imprecision in using these variables to identify the
population of follow-on, sole-source contracts—that is, we cannot be fully
assured that we have identified all possible cases—the results of our
analysis are not generalizable to the larger population of contracts we
identified. Further, it was not possible to determine from FPDS-NG data
alone whether the other remaining 102 contracts that we initially identified
in FPDS-NG as potential follow-on, sole-source contracts were actually

"Under certain circumstances, procuring departments and agencies may award an 8(a)
contract at or below $150,000 without providing previous notification to SBA. Once an
award has been made, however, the department or agency is required to notify SBA of the
contract.13 C.F.R. §§ 124.501(a) and 124.503(a)(4)(ii).
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follow-on, sole-source contracts. Such a determination can only be made
by a detailed review of each of the cases.?

To evaluate the extent to which SBA limits 8(a) subsidiaries of the same
ANC from operating in the same primary line of business—that is,
operating businesses primarily within the same North American Industry
Classification System (NAICS) code—we reviewed SBA policies,
guidance, and procedures in place at the time of our audit.’® We also
analyzed subsidiary data from three systems: FPDS-NG, the System for
Award Management (SAM), and SBA’s Dynamic Small Business Search
(DSBS).™ Using these systems, we selected a non-generalizable
selection of 39 unique parent ANCs that each owned multiple subsidiaries
that participated in the 8(a) program and generated at least $1 in 8(a)
contract obligations from fiscal year 2011 through 2014." We reviewed

20ur analysis of the selected variables from FPDS-NG that may indicate that the contract
is a sole-source follow-on to an ANC sister subsidiary yielded results for the remaining
102 contracts. However, our more detailed review revealed that our methodology did not
reliability identify cases that were truly follow-on, sole-source contracts to sister
subsidiaries. For this reason, and other reasons described later in the report, we did not
pursue further analysis of all of the cases.

3The North American Industry Classification System (NAICS) is the standard used by
federal statistical agencies in classifying business establishments for the purpose of
collecting, analyzing, and publishing statistical data related to the U.S. business economy.
NAICS codes were developed under the auspices of the Office of Management and
Budget, and adopted in 1997 to replace the Standard Industrial Classification (SIC)
system. Each solicitation for a federal procurement, above the micro-purchase level, is
assigned an NAICS code that best describes the goods or services being acquired and
the principal purpose of the procurement. Each NAICS code has a corresponding size
standard and SBA establishes small business size standards on an industry-by-industry
basis. Size standards are set forth in 13 C.F.R. Part 121 and generally are expressed in
dollars or average number of full-time employees. Some NAICS codes include one or
more subcategories of work with different corresponding size standards. SBA’s Office of
Size Standards has identified that these subcategories are different enough to warrant
separate recognition and that the industries are different enough to warrant distinct size
standards. As such, two ANC-owned sister subsidiaries may share the same primary high-
level NAICS code as long as they do not share the same subcategory with corresponding
size standard.

4SAM is the official U.S. government system that maintains records on all federal prime
contractors and is overseen by GSA. We used this system to identify primary NAICS
codes. SBA’s DSBS is a searchable database that includes uploaded registration data
that small businesses—including those participants of the 8(a) program—initially entered
into SAM. DSBS is used by contracting officials to identify potential small business
contractors for upcoming contracting opportunities.

SIn all, there were 53 parent ANCs with at least one subsidiary firm participating in the
8(a) program.
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detailed information on these 39 ANCs. To verify the accuracy of data
taken from these systems, we interviewed 6 ANC parent companies
about the accuracy of data elements relevant to our findings, including
NAICS codes, 8(a) program entrance and exit dates, obligations and
revenue amounts. Additionally, because there were a number of new
initiatives that SBA introduced related to this objective, we used our past
guidance to assess whether the plans that SBA had in place articulated a
results orientation, used intermediate steps to indicate progress made
toward achieving its goals, and addressed identified mission critical
goals.® Our findings under this objective are not generalizable to the
entire population of ANC-owned firms participating in the 8(a) program.

To determine the extent to which information is known regarding
compensation, revenue, and benefit distribution of 8(a) ANC-owned firms,
we randomly selected 30 firms that FPDS-NG identified as ANC-owned
subsidiary firms active in the 8(a) program from fiscal year 2011 through
2014."7 We excluded four firms from our analysis because our review
revealed that they were other than ANC-owned firms.'® We reviewed files
(including applications and annual updates) for the 26 selected ANC-
owned firms. Much of the data that we reviewed for this section were self-
reported by ANC subsidiaries. We interviewed district office officials to
discuss preliminary results from our file review and reviewed related
documentation. Additionally, we spoke with officials from three
associations about their knowledge of compensation paid by ANC-owned
8(a) firms. These groups represent the interests of the chief executive
officers from the 12 Native Regional Corporations; that address issues
related to Native federal contracting; and another group that represents
the interests of indigenous people, generally. We also present information
collected on subsidiary firm ownership in appendix Il. Our description of
firms under this objective is not generalizable to the entire population of
ANC-owned firms participating in the 8(a) program.

8GAO, Agency Performance Plans: Examples of Practices That Can Improve Usefulness
to Decision-makers, GAO/GGD/AIMD-99-69 (Washington, D.C.: Feb. 26, 1999).

"This was out of the 665 firms that participated in the 8(a) program during that period.

BWhile all four firms excluded from our analysis were categorized in FPDS-NG as ANC-
owned firms, three of the four firms were owned by individuals who were Alaska Natives.
Under the rules, these firms are not considered ANC-owned firms. However, they are
considered to be firms owned by disadvantaged individuals. The fourth firm was also
owned by a disadvantaged individual, but was not an Alaska Native.
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To assess the extent to which SBA has addressed challenges, if any, to
its oversight and monitoring of ANC-owned firms participating in the 8(a)
program since 2011, we reviewed SBA’s implementation of program
mechanisms designed to ensure the compliance of regulations related to
our scope of work. We reviewed relevant SBA controls, policies,
procedures, and guidance, and assessed the extent to which these
mechanisms effectively aligned with federal standards for internal
controls. We also interviewed key SBA officials and staff located at
headquarters and at 4 of the 68 SBA district offices including Anchorage,
Alaska; Richmond, Virginia; Washington, D.C.; and San Francisco,
California, regarding SBA’s implementation of management controls
relevant to the scope of our review. These offices were selected because
of the role they play in the 8(a) program (such as the San Francisco
office’s role in certifying the initial applications for ANC-owned firms
seeking to enter the program) or for the number of ANC 8(a) firms that
they service. For example, we selected a district office that served a large
number of ANC-owned firms (the Alaska District Office) and ones that
served a smaller number of firms (e.g. Washington, D.C., and Richmond,
Virginia district offices) to compare their practices. We conducted site
visits to both the Anchorage, Alaska, and Washington, D.C., district
offices. During these site visits, we interviewed staff and conducted file
reviews of selected ANC subsidiaries serviced by those district offices. As
a part of our site visit to SBA’s district office in Anchorage, Alaska, we
collected data related to SBA’s human capital planning for that office. Our
approach to this specific part of the engagement included reviewing
documents and interviewing cognizant officials with expertise in workforce
planning methods. During these interviews, we discussed workforce
plans, historical and current staffing numbers, and related challenges.
Specifically, we asked about the skills and competencies needed to
achieve program results, discussed the agency’s strategies to address
staffing gaps, and building necessary capacity. Additionally, we reviewed
our own past work on human capital issues for guidance.?° To inform
other aspects of this objective, we also attended an SBA tribal
consultation in Anchorage, Alaska, to obtain the overall perspectives of
ANCs and their subsidiary firms on the 2011 regulatory changes to the

19GAO, Standards for Internal Control in the Federal Government, GAO/AIMD-00-21.3.1,
(Washington, D.C.: November 1999).

20GAO, Human Capital: Key Principles for Effective Strategic Workforce Planning,
GAO-04-39 (Washington, D.C.: Dec. 11, 2003).
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Background

program. The findings from these site visits and interviews are not
generalizable to the other SBA district offices. Additional details on our
scope and methodology for each objective can be found in appendix I.

We conducted this performance audit from May 2014 to March 2016 in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

8(a) Business
Development Program

The 8(a) program was designed to assist small, disadvantaged
businesses in competing in the American economy through business
development. Over the course of the program, qualified small,
disadvantaged businesses can receive business development support
from SBA, such as mentoring, procurement assistance, business
counseling, training, financial assistance, surety bonding, and other
management and technical assistance. However, one of the key areas of
support is eligibility for set-aside competitive and sole-source federal
contracts for 8(a) businesses, which can be an important factor in the
financial development for ANC-owned firms.?!

Organizational Structure

Generally, ANCs as organizations can be either for-profit or not-for-profit
and can own a family of for-profit subsidiary firms, including but not
limited to, wholly-owned holding companies that often provide
administrative support to smaller sister subsidiaries.?? Additionally, ANCs
can wholly or partially own, with at least a majority share, the subsidiary

21A set-aside is an acquisition reserved exclusively for participation by small business
concerns. These may be awarded to SBA for performance by eligible 8(a) firms on either
a competitive or sole-source basis. A sole-source award is a contract awarded, or
proposed for award, without competition.

22Wholly-owned ANC subsidiary firms comprised the majority (23 of 26) of firms we
selected for one segment of our review. The remaining three were partnerships where an
ANC owned the majority of the firm with non-ANC owners.
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firms that participate in the 8(a) program, as illustrated in figure 1. But one
condition for participation in the 8(a) program is that subsidiary firms are
for-profit. Appendix Il contains additional descriptive information about
ownership for the firms we selected for our review.

|
Figure 1: lllustrative Example of a Corporate Structure of an Alaska Native Corporation’s (ANC) Family of Firms

Alaska Native Corporation
(parent company)

Board of directors is
100 percent Alaska Native

8(a) subsidiary
100 percent owned by ANC

Source: GAO. | GAO-16-113

8(a) subsidiary Non-8(a) subsidiary
51 percent owned by ANC 30 percent owned by ANC
49 percent owned by non-ANCs 70 percent owned by non-ANCs

Note: The example is an illustration and should not be viewed as generalizable to all ANC firms.

According to program rules, once a firm has been certified to participate
in the 8(a) program, any changes in ownership should be reported to the
local SBA district office.?®> When a change in ownership is reported, SBA’s
certification and program eligibility office in San Francisco reevaluates
that firm’s eligibility. SBA relies on the firm to provide updates on changes
in ownership.

230n the annual update, firms are expected to report whether there have been any
changes in partnership agreements, articles of incorporation, by-laws, or stock issues
since the firm received certification and that have not been previously reported to SBA.
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8(a) Program Participation

Generally, firms, including ANC-owned firms, can remain in the 8(a)
program for up to 9 years, provided they maintain their eligibility.?* During
the first 4 years, known as the developmental stage of the program, firms
may be eligible for assistance including sole-source and competitive 8(a)
contract support, and training in business capacity development and
strategies to compete successfully for both 8(a) and non-8(a) contracts,
among other things. During the last 5 years of the program, also known
as a transitional period, firms are required to obtain a certain percentage
of non-8(a) revenue to demonstrate their progress in developing into a
viable business that is not solely reliant on the 8(a) program. SBA also
provides a variety of other types of assistance to firms during the
transitional phase of the program. In the later stage of the program, to
remain eligible for continued sole-source contracting opportunities,
participating 8(a) firms are expected to maintain a specific mix between
8(a) and non-8(a) contracts—assuming an increased number of non-8(a)
contracts as they matriculate through the program beginning in the fifth
year—and provide information to SBA on their achievement of
developmental progress through annual reviews.? By the end of the
program’s term, firms are expected to attain a business mix from mostly
non-8(a) federal contracts. Figure 2 below outlines the expected
progression of a firm’s development in the program.

43 C.F.R. §124.2. If SBA certifies the firm, the firm remains certified for no more than 9
years from the date of SBA’s approval letter. During this 9-year term, the 8(a) participant
must maintain its program eligibility and must inform SBA of any changes that would
adversely affect its program eligibility. A business can be approved to participate in the
8(a) program only one time.

2While all 8(a) firms report annually to SBA, they are expected to time the updates of
their progress on the anniversary of their entry date into the program. Throughout this
report, we will present findings and data in terms of program year or fiscal year, as stated.
When not explicitly stated, we are referring to a calendar year.
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Figure 2: Progression through the Small Business Administration’s (SBA) 8(a) Business Development Program

Applicant Alaska Native Corporation (ANC)-owned subsidiaries must prove that:
« they are majority owned by ANCs

« they qualify as a "small" business, and

( they have been in operation 2 years prior to application or can otherwise demonstrate potential for success, among other things.

Application Developmental Phase Transitional Phase

Program
Completion

>>>>> 333>

Reliance on non-8(a) business

| I | |
Years 1-4 Years 5-9

During transition, subsidiaries continue to provide annual updates
to SBA while receiving assistance and access to 8(a) contracting
opportunities. But in the latter stage of the program, they must
demonstrate that they are a subsidiary with diminishing reliance
on 8(a) business and more reliance on non-8(a) business from
During development, SBA provides the first transitional year (15%) to the last transitional year (55%).

During development, subsidiaries provide
annual updates to SBA while receiving
A subsidiary assistance and access to 8(a) contracting
receives a opportunities.
program term
of 9 years from

the date of the assistance with:

ig‘;:Li‘:g:g;i - Sole-source and competitive In preparation for a subsidiary’s transition from the
rogram, SBA provides assistance by:

(SBA) approval contract support prog p y

letter certifying » Capacity development and training  Coordinating assistance from federal procuring

the subsidiary’s

departments and agencies to form special
. agreements and ventures

admission to

the program. » Ongoing training and technical assistance in

developing transitional business plans

Source: GAO. | GAO-16-113

Roles and Responsibilities  In general, SBA’s oversight and monitoring responsibilities for the 8(a)

of SBA and Procuring- program are delegated to its 68 district offices nationwide. The first point

agency Staff of contact for an ANC-owned firm accepted into the program is the SBA
district office and the compliance staff—referred to as business
opportunity specialists—assigned to that firm. SBA’s district offices are
responsible for providing a combination of technical assistance/marketing

and monitoring activities. With regard to its monitoring activities, SBA’s
business opportunity specialists:
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« review annual updates provided by ANC firms as a key condition of
continuing in the program.

« review eligibility for contract offers,

« assess and update business name and ownership changes,
« assist firms in meeting their business acquisition targets; and
e process early graduations, withdrawals, or terminations.

As part of these monitoring steps, SBA’s business opportunity staff are
expected to coordinate contracting activities with procurement staff at
other federal departments and agencies.?® Agencies must indicate their
intent to award a procurement as an 8(a) contract by submitting a written
offer letter to SBA, unless the contract does not exceed the Simplified
Acquisition Procedures (SAP) threshold of $150,000 and SBA has
delegated its contract execution authority to the procuring agency. SBA’s
contracting staff are expected to review all awards over $150,000 and
may accept the award either as a competitive procurement—to be
competed among all eligible 8(a) firms—or as sole-source procurement in
support of a specific recipient. Internal coordinating responsibilities
include ensuring compliance with certain regulations related to sole
source contracts. Before SBA’s contracting staff accept an offered
procurement as an 8(a) sole-source contract, staff are expected to verify,
among other things, the proposed firm’s size status to ensure that it still
qualifies as small under the identified NAICS code.

Other federal agencies that would like to use SBA’s authority to offer
contracts to 8(a) ANC-owned firms also have an important role in the 8(a)
process. For sole-source awards, these agencies can identify ANC-
owned firms to whom they want to offer contracts and submit those offers
to SBA for approval. In our prior work, agencies told us that the award of
these contracts to ANC-owned firms provides a streamlined contracting

26Through partnership agreements between SBA and procuring agencies, SBA may
delegate some responsibility for contract execution and administration to the contracting
officers at the procuring agencies.
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process and assists agencies in meeting their disadvantaged small
business contracting goals.?’

2011 Revisions and
Updates to SBA's 8(a)
Regulations

In February 2011, SBA revised its regulations for the 8(a) Business
Development program by adding language that (1) restricted the award of
follow-on, sole-source 8(a) contracts to sister subsidiary firms owned by
the same ANC; (2) made minor technical updates to outdated terminology
regarding ANC ownership of multiple sister subsidiaries operating in the
same primary line of business; and (3) revised existing rules related to
ownership, compensation as a component of excessive withdrawals, and
ANC-owned firm benefits reporting, among other things.?

The 2011 changes to the regulations include:?®

« Follow-on, Sole-Source Contracts-Once an applicant is admitted to
the 8(a) program, it may not receive an 8(a) sole-source contract that
is a follow-on contract to an 8(a) contract that was performed
immediately previously by another participant (or former participant)
owned by the same ANC.

« Sister Subsidiaries Sharing NAICS Codes-Sister-subsidiaries of an
ANC may not use the same NAICS codes for their primary lines of
business.*°

2’Each federal department and agency is expected to set annual goals for procurement
contracts awarded to small businesses, small disadvantaged businesses, women-owned
small businesses, HUBZone small businesses and service-disabled veteran-owned small
businesses. SBA is responsible for ensuring that the government-wide goal for
participation of small business concerns is established annually at the statutory levels and
the reporting agencies’ achievements are relative to the goals.

2876 Fed. Reg. 8222 (Feb. 11, 2011). According to SBA, the regulatory changes were the
first comprehensive revision to the 8(a) program in more than 10 years. The changes
ranged from technical changes to substantive clarifications of program rules that reflected
the SBA’s experiences in implementing the regulations.

2In this report, we focus on the regulatory updates related to changes in follow-on, sole-
source contracts, sharing NAICS codes and all changes related to ownership,
compensation, excessive withdrawals and benefits reporting.

30The change made to this particular regulation was a technical update to the language
previously in effect since 1998.
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Other Reporting Requirements-A number of clarifications and
revisions were made to rules related to how compensation provided to
firm officials impacts SBA’s excessive withdrawal limits and the
provision of an annual benefits report for ANC-owned firms.
Specifically, SBA revised previous excessive withdrawal rules that, in
SBA’s opinion, unnecessarily hampered an 8(a) firm'’s ability to recruit
and retain key employees or to pay fair wages to its officers. SBA, in
its new rule, clarified that officers’ salaries generally will not be
included within what constitutes a withdrawal unless, when looking at
the totality of the circumstances, SBA believes the compensation
represents an attempt to circumvent the excessive withdrawal limit.
When SBA determines withdrawals are excessive and detrimental to
the achievement of a firm’s business development goals, SBA may
initiate termination proceedings against a firm. Importantly, the
excessive withdrawal analysis does not apply to withdrawals made by
ANC-owned firms for the benefit of the ANC or the native or
shareholder community. SBA also updated the rules for excessive
withdrawals by increasing each maximum threshold amount by
$100,000. Therefore, withdrawals are deemed excessive if in the
aggregate during any fiscal year they exceed:

(i) $250,000 for firms with sales up to $1,000,000;

(i) $300,000 for firms with sales between $1,000,000 and
$2,000,000; and

(iii) $400,000 for firms with sales exceeding $2,000,000.

Finally, the rules also require ANC-owned firms to submit an annual
report on the benefits distributed to ANC or the community.
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Weaknesses in SBA
Oversight Limit its
Ability to Enforce
Prohibitions on
Follow-On, Sole-
Source Contracts to
ANC Sister
Subsidiaries

As we have reported previously, SBA’s ability to identify and enforce the
regulations that prohibit the award of follow-on, sole-source contracts to
subsidiaries of the same ANC is limited by a process that relies on the
information provided by federal contracting departments and agencies,
which we found in many cases to be incomplete.®' According to SBA
regulations, once an applicant is admitted to the 8(a) program, it may not
receive an 8(a) sole-source contract that is also a follow-on contract to an
8(a) contract that was performed “immediately previously” by another
participant (or former participant) firm owned by the same ANC. To
assess whether contract awards are in line with this prohibition, SBA
regulations require contracting agencies to provide an offer letter with
details on 17 items related to the contract, such as type of contract,
acquisition history (if any), contract value, and the names of any small
business contractors who have performed the requirement in the previous
24 months.* Figure 3 below is an excerpt of the 8(a) program regulation
outlining the items that must be included in an agency offer to SBA.

31GAO-12-84.

32An offer letter is an official notification to SBA by a procuring agency that intends to
award a contract under the 8(a) Business Development program. 13 C.F.R. § 124.502(c).
Regulations that outline what information must be included were in place prior to the
revisions in SBA’s 2011 final rule.
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Figure 3: Excerpt from 13 C.F.R. § 124.502(c) on the 17 Required Items to Include in Offer Letters to SBA’s 8(a) Program

Required Items to be Included in Agency Procurement Offer Letters Submitted to the Small Business

Administration (SBA) 8(a) Business Development Program

13 C.F.R. §124.502(c) How does an agency offer a procurement to SBA for award through the 8(a) Business Development program?

€€ (c) An offer letter must contain the following information:
(1) A description of the work to be performed;

)

) The NAICS code that applies to the principal nature of the acquisition;

) The anticipated dollar value of the requirement, including options, if any;

) Any special restrictions or geographical limitations on the requirement;

) The location of the work to be performed for construction procurements;

) Any special capabilities or disciplines needed for contract performance;

) The type of contract to be awarded, such as firm fixed price cost reimbursement,
or time and materials;

(9) The acquisition history, if any, of the requirement;
(10) The names and addresses of any small business contractors which have
performed on this requirement during the previous 24 months;

(11) A statement that prior to the offer no solicitation for the specific acquisition has
been issued as a small business set-aside, or as a small disadvantaged business
set-aside if applicable, and that no other public communication (such as a notice
in the Commerce Business Daily) has been made showing the procuring activity’s
clear intent to use any of these means of procurement;

(12) Identification of any specific Participant that the procuring activity contracting officer
nominates for award of a sole source 8(a) contract, if appropriate, including a brief
justification for the nomination, such as one of the following:

(i) The Participant, through its own efforts, marketed the requirement and
caused it to be reserved for the 8(a) Business Development program or

(i) The acquisition is a follow-on or renewal contract and the nominated concern
is the incumbent;

(13) Bonding requirements, if applicable;

(14) Identification of all Participants which have expressed an interest in being
considered for the acquisition;

(15) Identification of all SBA field offices which have requested that the requirement
be awarded through the 8(a) Business Development program;

(16) A request, if appropriate, that a requirement whose estimated contract value
is under the applicable competitive threshold be awarded as an 8(a) competitive
contract; and

(17) Any other information that the procuring activity deems relevant or which SBA requests. )

Source: Code of Federal Regulations. | GAO-16-113
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Senior SBA officials in Anchorage, Alaska, who oversaw about 50 percent
of the active ANC firms in the program from fiscal year 2011 through
fiscal year 2014 (the period of our analysis) —informed us that they
enforce the regulation prohibiting the award of follow-on, sole-source
contracts to ANC sister-subsidiaries exclusively by reviewing information
provided in the procuring agency offer letters that agencies are required
by program rules to submit.

According to SBA officials we spoke with, and as we found in our review
of 30 large value sole-source contracts performed by 8(a) ANC-owned
firms, an acquisition history and information on previous small business
contractors was not always clearly provided by agencies in the offer
letters for the contracts.®® Two offer letters could not be located by SBA,
as a result we reviewed a total of 28 offer letters. Our analysis found that
3 of 28 offer letters lacked any information about the contract’s acquisition
history, and 13 did not provide information on the firms that performed the
work in the previous 2 years. However, if no acquisition history exists,
regulations do not require that fact to be included in the offer letter.
Likewise, regulations only require information on prior small business
contractors that performed the work in the previous 2 years, and other
types of firms need not be included in the offer letter. Table 2 outlines the
extent to which the offer letters addressed critical information necessary
for monitoring for follow-on, sole-source contracts.

|
Table 2: Extent to Which Critical Elements Were Included in a Non-Generalizable
Selection of 30 Offer Letters from SBA and Procuring Agencies, 2011-2014

Information included in offer Offer Letter Not
letter? Yes No Response® Unclear’ Provided
Iltem 9: Acquisition history 17 3 8 2
ltem 10: Names of the small 10 13 5 2

businesses that previously
performed the work in the last 2
years?

Source: GAO analysis of SBA and agency documents. | GAO-16-113

33As we previously mentioned in this report, our final analysis evaluated 30 large value
contracts—or contracts valued over the $150,000 SAP threshold because agencies may
not enter into such contracts without first providing information to SBA. While our analysis
ultimately revealed that the contract activities for these 30 cases were unrelated and thus,
not follow-on, sole source contracts; we did identify challenges to SBA'’s ability to identify
sole source contracts and enforce its prohibition against them. See table 1 for our
previous discussion of our selection methodology.
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Note: For our analysis of 30 selected contracts, we were able to obtain 23 offer letters from SBA and
another 5 letters from the procuring agencies. Neither SBA, nor the agency, was able to provide a
letter for 2 contracts awarded through the 8(a) program, which we coded as “offer letter not provided.”

%In some instances the agency did not provide a response to either Item 9, the acquisition history, if
any, or Iltem 10, any small business contractors that performed the work during the previous 2 years.
If no acquisition history or previous small business contractors exist, then no response is required
under SBA’s regulations.

®We found several cases where an agency indicated “N/A” in response to Item 9, acquisition history,
but also listed a prior contractor in the offer letter. In one instance, an agency responded N/A to ltem
9 and then did not provide any other information in its letter.

Outlining the acquisition histories and information about the small
businesses that previously performed the work in the offer letters is
critical to enforcing the prohibition. However, as our analysis shows, SBA
did not regularly collect this information. SBA officials reported that they
can send correspondence to procuring departments and agencies
providing guidance on what information SBA needs to see when offer
letters fall short of the requirements. In our review of SBA files for the 30
selected cases, we did not find documentation that SBA conducted any
followed-up on nonresponses or instances where the responses provided
were unclear in offer letters by agencies prior to our request. As
highlighted in table 2, we found 8 cases in which the agency indicated the
previous acquisition history was not applicable; but then in the same offer
listed a prior small business contractor that performed the work in the
prior 2 years. In these cases, it is unclear whether the prior contractors
listed actually performed the same work. In all examples where it is
unclear, SBA cannot enforce its prohibition against sister-subsidiaries
receiving follow-on, sole source contracts without following up with the
agency to clarify its responses. When SBA does not have sufficient or
accurate information in offer letters, and does not follow-up to obtain this
information, the agency is not positioned to enforce its prohibition, as the
agencies do not know whether or not a firm is a sister subsidiary of the
prior small business contractor.

Additionally, we noted that SBA'’s guidance on offer letters did not ask
specifically about whether the contract was a follow-on or not. Alaska
District Office officials—those officials responsible for reviewing sole-
source offer letters for 50 percent of the active ANC-owned firms in the
program—agreed that it would be helpful if SBA required agencies to
specifically list whether a contract is a follow-on, sole-source contract in
their offer letter; as well as ensure that information about the incumbent
firm, or the small business that previously performed the contract, that
was awarded the previous contract, if there was one, is listed in their offer
letter. According to these officials, they have found that the omission of
this type of information in agency offer letters is sometimes due to the
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inexperience of or lack of understanding of key 8(a) regulatory
requirements by procuring officials at other federal agencies, regarding
what they should provide to SBA, and noted that the lack of guidance and
training makes it difficult to fully meet program requirements. Senior
officials in SBA’s Office of Business Development, which has national
oversight of the 8(a) program, also agreed that obtaining additional
information in the procurement offer letters would be useful.

As a result of our site visit in October 2014, a senior Alaska District Office
official developed a template to send to agencies providing guidance that
specifically asks the agency to list whether a contract is a follow-on, sole-
source contract in their procurement offer letters. The district office in
Alaska provided us with one example of an agency using their template
for an offer letter, which resulted in SBA obtaining the required
information on acquisition history and whether the contract was a follow
on. However, this positive change has not been adopted more broadly
across the agency.

We have previously reported that information about follow-on contracts is
not systematically collected or tracked by SBA or any other federal
database or system. We recommended in 2006 and again in January
2012 that SBA reinforce to procuring agencies the requirement to provide
the full acquisition history of the procurement in the offer letter, and direct
district office business opportunity specialists to focus on this issue when
they review offer letters for 8(a) firms. SBA neither agreed nor disagreed
with this recommendation but did state in August 2013 that additional
guidance regarding offer and acceptance will be fully delineated in the
revised 8(a) Business Development program Standard Operating
Procedures manual. As of October 2015, the guidance for SBA staff had
not been revised.* Federal standards for internal control emphasize that
guidance is a necessary part of an effective internal control system and
should be periodically evaluated to ensure consistency and continued
applicability to existing controls, such as regulations.

34GA0-12-84. Based on our discussion with officials, SBA has had difficulty in launching
the systems we recommended that would enable SBA to track relationships between 8(a)
contracts, and thus more readily identify potential sole-source, follow-on contracts
improperly awarded to ANC sister subsidiaries. We address this issue in greater detail
later in this report.

Page 21 GAO-16-113 Monitoring ANC-Owned 8(a) Firms


http://www.gao.gov/products/GAO-12-84

We also found that SBA did not maintain all required documentation in its
files—such as offer letters, acceptance letters, and contracts—that would
have allowed the agency to examine its previous records to
independently determine whether contracts were follow-on, sole-source
contracts.® In order to retain a delegation of SBA’s contract execution
and review functions, procuring agencies must report all 8(a) contract
awards, modifications, and options to SBA. According to SBA’s internal
guidance, district offices must maintain files for all contracts awarded
through the normal 8(a) review and approval process, to include all
necessary contract documents. For contracts awarded through an SBA
partnership agreement, the district office must maintain a copy of the offer
document and notice of award, or first page of the contract, in the firm’s
business development file. Additionally, federal internal control standards
require that agencies clearly document all transactions and other
significant events, and all documentation and records should be properly
managed and maintained.* When SBA does not maintain such
documentation or take pro-active steps to collect this information when
not provided by the procuring agencies, it is impaired in its ability to
adequately monitor for follow-on, sole-source contracts. Table 3
summarizes the extent to which SBA was able to produce key documents
that can help monitor for follow-on, sole-source contracts for 30 selected
cases that exceeded the SAP.

|
Table 3: SBA Contract Documents Provided for 30 Selected Cases of Potential
Follow-on, Sole Source Contracts, 2011-2014

Document provided?

Contract document Yes No
Procuring agency offer letter 23
SBA acceptance letter 25
Contract 8 22

Source: GAO analysis of federal procurement documents. | GAO-16-113

35As an additional step, and in order to obtain the missing documentation, we contacted
some of the federal procuring departments and agencies directly related to these
contracts. In the 30 cases we reviewed, we found that the contract activities were
unrelated. However, SBA did not maintain sufficient documentation in order to make this
same determination for some of the contracts we selected.

36GAO/AIMD-00-21.3.1.
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As highlighted in table 3, SBA was unable to provide us with the offer
letters for 7 of the 30 contracts we reviewed, or 5 of 30 acceptance
letters. Additionally, SBA could not provide us with 22 of the 30 contracts.
For example, we found that SBA did not have any record of an offer letter
or an acceptance letter on file for one physical distribution/logistics
services contract valued at $337,000. Additionally, SBA officials reported
that they were not aware of this contract until we brought it to their
attention during the course of our review.*” When SBA checked with the
procuring agency, as a result of our inquiry, the agency supplied
information about the contract in lieu of an offer letter. SBA noted that key
documents were also missing for other selected contracts from this
agency. SBA officials stated that this could be an indication that the
agency procurement officer was not familiar with the terms of the
partnership agreement and the requirements of the 8(a) award process.

SBA officials in the Alaska District Office and the Headquarters Office of
Business Development stated that they face documentation challenges
such as those described above in enforcing regulations prohibiting follow-
on, sole-source contracts to ANC sister subsidiaries, and that more can
be done by SBA to improve collecting data needed for this oversight.
They also noted additional ways to improve SBA’s enforcement of this
regulation, such as providing additional training on this requirement to
procurement agencies and additional guidance to SBA business
opportunity specialists on how to respond to this missing information
when determining whether to approve contracts.

While SBA offers training to agencies on how to award sole contracts
through the 8(a) program, the current training does not specifically
address how to monitor for the prohibited type of follow-on, sole-source
contracts. In 2006, we recommended that SBA improve its oversight
practices by providing more training to agencies on the 8(a) program to
specifically include segments that address ANC-owned participants.3® In
2012, we further recommended that SBA reinforce the requirement for
procuring agencies to provide the full acquisition history of the

37To facilitate our review of the missing documents, we asked the procuring agency to
provide us with copies of available materials from their files.

38see GAO, Contract Management: Increased Use of Alaska Native Corporations’ Special
8(a) Provisions Calls for Tailored Oversight, GAO-06-399 (Washington, D.C.: Apr. 27,
2006).
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procurement in the offer letter and to direct district office business
opportunity specialists to focus on this issue when they review offer
letters for ANC-owned 8(a) firms.3® SBA has taken some steps to address
these deficiencies such as offering training that addresses this
requirement.

In response to our draft report, SBA stated that—based in part on our
discussions with agency officials during this review—it provided training to
at least 19 different federal departments and agencies with over 1,070
contracting staff in attendance between fiscal year 2014 and 2015. SBA
also reported that some of these sessions were recorded so that the
information would be readily accessible for refresher courses as well as
new hire training. However SBA did not develop similar training efforts for
its own staff.

We continue to believe that there are opportunities to be more specific
about what information needs to be obtained from procuring agencies
because we found that the acquisition history and information on who
performed the work previously is still not always being provided or
sufficient enough for SBA to identify follow-on, sole-source contracts. In
order to help improve this information collection, SBA could enhance its
training to procuring agencies by specifically describing what the
agencies should include in their offer letters regarding sole source
contracts and the difficulty of enforcing the regulations without this
information. Similarly, SBA business opportunity specialists could benefit
from training that specifically addresses how to enforce this regulation,
including what follow-up steps need to be taken when agencies do not
provide adequate information and what to maintain in the files.

As we mention later in this report, SBA has yet to address problems with
the guidance in this area. The guidance that is used by business
opportunity specialists to administer 8(a) contracts is outdated—having
been last updated in 2008, 3 years before the change in the regulations—
and also does not address how to monitor for the prohibited type of
follow-on, sole-source contracts. Ideally, when SBA updates its 8(a)
guidance, it will include information about how a business opportunity
specialist should collect information from agencies when offer letters do
not include adequate detail. Federal internal control standards suggest

39GA0-12-84.
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SBA Faces Oversight
Challenges in
Detecting 8(a) ANC
Sister Subsidiaries
Operating in the
Same Primary Line of
Business, and Steps
to Address these
Challenges Are Still
Being Formulated

that appropriate, policies and procedures exist with respect to an
agency’s activities. Without updated guidance in the form of policies and
procedures that specifically address specific monitoring issues for the
benefit of the business opportunity specialists, SBA will not be able to
enforce this regulation.

We provide more detail on the implications of SBA’s training efforts and
its guidance for implementing the 8(a) program later in this report.
Requesting that agencies specifically state whether a sole-source
contract is also a follow-on in offer letters, providing additional training on
this specific step to procuring agencies, as well as developing guidance to
SBA officials on rules for collecting this data—would better position SBA
to reduce potential violations of follow-on, sole-source contracting
regulations, and to prevent the improper award of contracts.

SBA faces oversight challenges to detect ANC-owned subsidiaries owned
by the same parent company from operating in the same primary line of
business because of limited: (1) data collection and tracking and (2)
information access and sharing across district offices, as we have
previously reported. SBA has recently initiated steps to address these
challenges, but these steps have not yet been completed.
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Limited Data Collection
and Tracking Poses
Oversight Challenge for
SBA, and the Agency’s
Steps to Address this
Challenge Are Incomplete

According to SBA officials, during enrollment and annual reviews, SBA
enforces its prohibition on sister 8(a) ANC-firms having the same primary
NAICS code.*® However, SBA’s current systems still do not collect and
track firms’ underlying revenue activity as we recommended in 2006 and
2012, including revenues generated from secondary lines of business that
would help SBA identify firms that are potentially circumventing the intent
of its prohibition. Specifically, SBA 8(a) regulations prohibit an ANC from
owning 51 percent or more of an 8(a) applicant that is the sister
subsidiary of another 8(a) participant, which either at the time of
application or within the previous 2 years, has been operating in the 8(a)
program under the same primary NAICS code as the applicant. The
prohibition’s goal is to assist ANC-owned firms with diversifying their
businesses in such a way that would enable them to survive in the market
after they leave the 8(a) program. Program rules permit 8(a) firms to
engage in secondary lines of work to promote their business growth.
Thus, SBA’s prohibition is intended to encourage 8(a) firms owned by the
same ANC to expand their business activities by having them primarily
engage in independent and viable businesses that perform separate and
distinct work.

In general, SBA enforces its prohibition when ANC-owned firms initially
enroll in the program and also during their annual reviews to ensure that
the same primary NAICS code that a firm provides is not also being used
by another sister firm owned by the same ANC.*' For example, according
to SBA officials, SBA’s Division of Program Certification and Eligibility
(DPCE) is required to verify that the primary NAICS code that an ANC-
owned firm self-reports on its 8(a) application is not the same primary
code used by a sister ANC-owned firm who is also participating in the
8(a) program. This office is also tasked with verifying that the primary
NAICS code reported to SBA accurately represents the firm’s business
activities or intended business activities (in the case of newly organized

40some NAICS codes include one or more subcategories of work with different
corresponding size standards. Two sister subsidiaries may share the same primary high-
level NAICS code as long as they do not share the same subcategory with corresponding
size standard. For purposes of this report, when we refer to SBA’s prohibition against
sister subsidiaries sharing primary NAICS codes, we mean it to include this subcategory
distinction when relevant for the particular code.

41As a condition for continued participation in the program, 8(a) firms are to submit
information such as total amounts of all 8(a) and non-8(a) revenues, compensation, and
benefits distributed to the community in their annual reviews.
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concerns). SBA officials also told us that the San Francisco district office
will also conduct this type of verification when a subsidiary submits a
formal request to change its primary NAICS code. After SBA reviews an
ANC-owned subsidiary’s primary NAICS code during enrollment, SBA
officials stated that district offices are to verify that the primary NAICS
code that a subsidiary submits to SBA during its annual review is the
same code that it reported during enroliment. However, beyond these
checks, SBA does not currently have a regular or ongoing monitoring
method or mechanisms in place for collecting and tracking firm activity,
including revenues, to help ensure that 8(a) ANC subsidiaries owned by
the same parent firm are not potentially circumventing the intent of SBA’s
prohibition as we have recommended in the past. Furthermore, under
SBA’s current regulations, after being certified to participate in the 8(a)
program, there is no requirement that an 8(a) participant actually perform
most, or any, work in the six digit NAICS code selected as its primary
business classification in its application, and SBA may, but has not yet,
revised its regulations to provide itself with the authority to unilaterally
change a firm’s primary NAICS code on its own. In fact, SBA permits 8(a)
firms to engage in secondary lines of work to promote their business
growth.

SBA’s ability to track which NAICS codes are generating revenues for
8(a) ANC firms is limited and represents a long-standing vulnerability that
we reported on before. For example, to help reduce this vulnerability, in
April 2006, we recommended that the agency collect and track the
revenues that subsidiaries generate under all their primary and secondary
NAICS codes. However, SBA did not indicate whether or not it planned to
implement this 2006 recommendation.*? In January 2012, we then
recommended that SBA develop a system to collect and track such
revenue to help ensure that sister subsidiaries under the same parent
company are not generating the majority of their revenue from the same
primary industry.3

According to SBA officials, SBA attempted to design a database with the
purpose of tracking firm activity collected by existing systems, including

42GA0-06-399. We later closed this recommendation as not implemented.

43GA0-12-84. However, as we found then and now, SBA’s current systems that track 8(a)
participant data do not collect or track revenue that sister subsidiaries generate under all
primary and secondary NAICS codes.
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primary NAICS codes and revenues across the 8(a) program beginning in
December 2011. However, in March 2015, SBA officials told us that SBA
has decided to terminate this initiative because the database’s design
was not functional or compatible with existing SBA systems.** SBA
officials told us that they were considering how their existing systems,
including the Business Development Management Information System
(BDMIS), can be improved to better support the agency’s oversight
efforts; however, they stated that they had no immediate plans or
timelines for when this new initiative would begin or be finalized. As a
result, SBA’s existing systems, including BDMIS, still do not currently
collect or track revenue amounts from primary or secondary NAICS code
sources, limiting SBA’s ability to help ensure that firms are complying with
both the letter and intent of its prohibition. Fully implementing our 2012
recommendation would help SBA to effectively monitor all subsidiary
activity and help ensure that such activity aligns with the goals of SBA’s
prohibition and 8(a) program.

SBA officials said that they are aware of some instances where ANC-
owned 8(a) subsidiaries have potentially circumvented the intent of the
agency’s prohibition by entering the program under a primary NAICS
code, but perform little to no work under that code. SBA has found that
that these firms instead generate a greater portion of revenues in a
secondary line of work under a NAICS code that another existing sister
subsidiary uses as its primary NAICS code. According to SBA officials,
this activity does not violate the agency’s regulation because the
prohibition only applies to the sister subsidiary’s primary stated NAICS
code, and not to the underlying actual revenue that an ANC-owned
subsidiary generates in practice under other NAICS codes.

Because SBA does not require 8(a) firms to actually perform any work
under their stated primary NAICS codes, there are opportunities for ANC-
owned subsidiaries to circumvent the intent of this prohibition by
generating a greater portion of revenues under a secondary NAICS code
that a sister subsidiary is using as its primary code. For example, out of a

#n February 2014, SBA’s Office of Inspector General (OIG) found that SBA failed to
follow federal acquisition rules and guidance during the acquisition process of this
database. According to the OIG, this resulted in SBA acquiring a system that would have
insufficient capabilities not aligned with what it had originally designed. SBA OIG, The
SBA Did Not Follow Federal Regulations and Guidance in the Acquisition of the One
Track System, rpt. no. 14-10 (February 2014).
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non-generalizable selection of 39 parent ANCs we reviewed, we did not
detect instances where parent ANCs actually violated SBA’s prohibition
by owning multiple 8(a) sister subsidiaries sharing the same primary line
of business (expressed as a NAICS code). However, out of that same
selection, we found that from fiscal year 2011 through fiscal year 2014, at
least five ANCs owned multiple subsidiaries that generated less revenue
under their primary NAICS codes than what they generated under a
secondary NAICS code, which a sister subsidiary used as its primary
code. Further, two of these five parent ANCs owned subsidiaries that
generated no revenues under their primary NAICS codes from fiscal year
2011 through fiscal year 2014. If such activity is left untracked, a firm’s
secondary line of business could effectively become its primary revenue
source in the same line of business that its sister firm claims for its
primary line of business without actually violating the regulation. As
mentioned earlier, we reported on this vulnerability in 2006 and 2012.
Although this type of activity is not prohibited, as SBA has noted, it
potentially conflicts with the intent of SBA regulations aimed at
encouraging ANCs to ensure that their sister subsidiaries diversify their
lines of business and operate independently. This is to ensure that the
subsidiaries will be prepared to succeed as independent businesses in
the open market after they leave the 8(a) program.

In one of the five examples, a parent ANC (ANC-30) owned two sister
subsidiaries that concurrently participated in the 8(a) program from fiscal
year 2008 through 2013, and both generated revenue under NAICS code
561210, as shown in figure 4 below. However, Subsidiary 1 listed NAICS
code 561210 as its secondary NAICS code while Subsidiary 2 listed this
same NAICS code as its primary NAICS code. From fiscal year 2011
through 2014, Subsidiary 1 generated millions of dollars less in revenue
under its primary NAICS code 334511 than what it generated under its
secondary NAICS code 561210. (For illustrative purposes, see appendix
1l for five examples of ANCs that owned subsidiaries that generated
millions of dollars in revenue in the same line of business as sister
subsidiaries, while generating millions of dollars less or no revenue under
their primary line of business. In this appendix, we do not illustrate all the
ANCs that owned firms that participated in this same activity during the
scope of our review.)
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Figure 4: Example of Two Sister Subsidiaries Generating Millions of Dollars in Revenue in the Same Line of Business

Through fiscal year (FY) 2011 and 2014, Alaska Native Corporation-30 (ANC-30) owned Subsidiary 1 when it generated much less in revenue
under its primary NAICS code 334511 while generating millions more in secondary NAICS code 561210 that was the same NAICS code that
Subsidiary 2 used for its primary NAICS code. In effect, this activity could have potentially circumvented, but not necessarily violated, the SBA's
prohibition on sister ANC-owned subsidiaries sharing the same primary NAICS code.?

Subsidiary 1
application
certified
and enters
program

Fiscal years

ANC-30 owns 100% ANC-30 owns 100%
of Subsidiary 1 of Subsidiary 2
A |
Subsidiary 1 l |
| Subsidiary 2
Subsidiary 2
application
certified Subsidiary 1
and enters exits
program program

Primary NAICS code: 5612102
NAICS code Industry Description: Facilities Support Services

Total Federal and Non-Federal Revenue Through FY11 and FY14: $3,327,866

Primary NAICS code: 334511
NAICS code Industry Description: Search, Detection, Navigation, Guidance, Aeronautical,

and Nautical System and Instrument Manufacturing
Total Federal and Non-Federal Revenue Through FY11 and FY14: $7,960,556

Secondary NAICS code: 5612102
NAICS code Industry Description: Facilities Support Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $68,080,462

Subsidiary 2
scheduled to
exit program

V~"7 7)1 Period of activity and concern - Both subsidiaries concurrently received federal obligations and generated revenue in the same line of business under NAICS
I =/="< code 561210 while active in the 8(a) program through 2011 and 2014. However, the subsidiaries’ parent ANC did not violate SBA’s prohibition because the

subsidiaries did not both claim to use NAICS code of 561210 as their primary NAICS code.

Source: GAO. | GAO-16-113

#SBA prohibits ANCs from owning 51 percent or more of an 8(a) applicant that is the sister subsidiary
of another 8(a) participant which, either at the time of application or within the previous 2 years, has
been operating in the 8(a) program under the same primary NAICS code as the applicant.
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The firm activity we identified could be attributed to market conditions or
business opportunities as ANC and SBA officials have noted, but, as we
have previously reported, such activity warrants monitoring. According to
one ANC official at an ANC parent corporation, when a subsidiary
pursues work under multiple NAICS codes, the greatest portion of its
revenue may naturally fall from its primary NAICS code to a secondary
NAICS code from one year to the next due to market fluctuations or other
valid business reasons that are unrelated to an intention to circumvent
program rules. Likewise, SBA officials also told us that such behavior
could be attributed to market occurrences as ANC subsidiaries seek 8(a)
opportunities in diverse industries other than the industry for their primary
NAICS code. We believe that this is one possible explanation for such
behavior.

In February 2015, SBA proposed a rule that would effectively give it the
authority to change a subsidiary’s primary NAICS code when it finds that
the “greatest portion” of the subsidiary’s total revenues during a 3-year
period have evolved from its primary NAICS code to a secondary NAICS
code. According to SBA, this proposed rule will allow SBA to initiate a
change of the relevant firm’s primary NAICS code. If finalized as
proposed, the rule would require SBA to give an affected firm the
opportunity to provide any relevant information including revenues
generated in the commercial market, documentation of the pursuit of
contracting opportunities under the firm’s primary line of business to
establish that the firm’s primary NAICS code should not be changed. The
proposed rule was released for public comment in February 2015 and
had not been finalized as of October 2015.4° SBA officials indicate that
the proposed rule may be finalized by mid-March 2016.

During the course of this audit, in June 2015, SBA officials told us that the
agency had plans to take steps to further mitigate this potential
vulnerability by using a random surveillance method to track and monitor
the revenue generated under a subsidiary’s primary and secondary
NAICS codes. SBA planned to implement a random surveillance method

“5The proposed rule would give some discretion to SBA and afford subsidiaries an
opportunity to provide information explaining why such a change would be inappropriate.
However, four ANCs told us that they do not support the proposed rule as written as they
are concerned that it could give SBA authority to automatically change an ANC-owned
subsidiary’s primary NAICS code without any formal review or corrective action process.
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by incorporating this method with its continuing eligibility reviews. 4
Specifically, according to officials, this method would involve using FPDS-
NG data to randomly select ANC-owned subsidiaries that generate less
or no revenue under their primary NAICS code while generating much
more revenue in another NAICS code that a sister subsidiary is using for
its primary NAICS code. This activity would have to occur over a period of
2 consecutive years. According to SBA officials, upon identifying such
activity, the subsidiaries would have been notified about SBA’s concern in
writing during their continuing eligibility review, and asked to take
precautions about engaging in this type of activity to avoid further action
by the SBA.

Officials reported that they planned to start using the surveillance reviews
by the end of September 2015. As of December 2015, SBA had not fully
documented and implemented its random surveillance method.*’
However, in February 2016, after reviewing a draft of this report, SBA
informed us that it had delayed plans for the random surveillance, and
had taken steps in the interim to begin monitoring the revenue generated
under a subsidiary's primary and secondary NAICS codes by tracking
award obligations for all entity-owned firms in a spreadsheet.

SBA stated that this spreadsheet will be updated annually and its
personnel will be provided instructions, consistent with a related proposed
regulation, on how SBA associates should review the tracking
mechanism. According to SBA, once the related regulations are finalized,
the tracking system will be posted to SBA's intranet, making it accessible
to all business opportunity specialists. However, in order to more
accurately reflect firm activity in an industry, SBA would need to track
revenues rather than just federal obligations, which may overstate or
understate the amount of income actually generated.

Internal control standards state that agency procedures, techniques, and
mechanisms to enforce management directives should be an integral part
of an agency’s planning and implementing efforts. As we have reported in

46According to SBA officials, these continuing eligibility reviews will involve centralized
staff conducting oversight that will involve reviewing and certifying that the subsidiaries
continue to be eligible to participate in the 8(a) program.

47GAO did not review SBA’s draft plan, which SBA officials indicated had not yet been
finalized.
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the past, developing and using specific milestones and timelines to guide
and gauge progress toward achieving an agency’s desired results is a
leading practice for effective strategic planning and management.*®
Documenting concrete timelines and milestones for implementing its
random surveillance monitoring method, will better position SBA to
effectively implement and operationalize its method for identifying firm
activity that may circumvent, intentionally or not.

Limited Information
Access and Sharing
Across District Offices
Hinders SBA Oversight

Contributing to SBA’s challenges in tracking NAICS revenues are
limitations placed on SBA district office staff’s ability to access and share
important subsidiaries’ NAICS codes across district offices. For example,
SBA officials told us that their business opportunity specialists are
responsible for overseeing 8(a) ANC-owned firms serviced across SBA’s
68 district offices. At each of SBA’s 68 district offices, the business
opportunity specialists use the same internal database, including the
BDMIS, to access and share subsidiary data for the ANC-owned firms
that they are responsible for servicing—including the primary and
secondary NAICS codes approved for use by the 8(a) participant.
However, officials from SBA’s Headquarters and four district offices told
us that the agency’s system rules and strict access privileges within these
systems restrict business opportunity specialists from accessing and
sharing NAICS code data across district offices. This includes NAICS
code data for subsidiaries that their offices do not service, but are owned
by the same parent ANC that owns subsidiaries that they do service. SBA
officials told us that this access limitation can also occur within a district
office when different business opportunity specialists are responsible for
servicing different subsidiaries that are owned by the same parent ANC.
SBA officials in headquarters told us that these access limitations are
used to protect the privacy—the individual confidential business and
financial information—of ANC subsidiaries.

Although we recognize privacy concerns as a legitimate reason for
limiting access, federal internal control standards require that program
data should be recorded and shared with staff in a form that enables them
to carry out program controls and determine the extent to which
compliance with various laws and regulations is occurring.*® Our review

48 GAO/GGD/AIMD-99-69.
49GAO/AIMD-00-21.3.1.
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indicates that such limitations can hinder business opportunity specialists’
ability to systematically identify and examine relevant firm activity,
including NAICS codes, of ANC-owned sister subsidiaries who are
serviced by different district offices, and potentially circumventing the
intent of SBA’s prohibition.

In May 2015, SBA’s Associate Administrator for the 8(a) program
confirmed that limited information sharing across district offices creates
vulnerabilities in program oversight. As a result, the Associate
Administrator told us that the agency has plans to develop a more
centralized and comprehensive oversight strategy. The new approach
would give certain oversight staff the responsibility of accessing and
monitoring relevant information for ANC-owned subsidiaries being
serviced across different district offices, which would supplement the
monitoring efforts of SBA’s district offices.®® This strategy would include
monitoring for ANC compliance pertaining to all sister-subsidiaries being
serviced across different district offices or business opportunity
specialists. However, SBA officials told us that they do not have firm
dates or specific plans for fully implementing this proposed monitoring
strategy. Later in this report, we discuss what factors have affected the
progress of implementing this strategy.

As the Associate Administrator develops plans to create, document, and
implement the program’s new centralized and comprehensive oversight
strategy, officials have an opportunity to design an approach that upholds
the privacy of information captured in the BDMIS database, while
providing for the appropriate level of sharing and access to relevant
subsidiary data, including NAICS code information, for tracking and
monitoring purposes. However, it may be more effective and efficient for
SBA to implement this oversight strategy after it implements our 2012
recommendation that SBA collect and track the underlying revenue
activity generated under all NAICS codes.

As of October 2015, SBA does not have a database that collects and
tracks the underlying revenue activity that firms generate in their primary
and secondary NAICS codes, as we recommended SBA develop in 2012.
As stated earlier, internal control standards state that agency procedures,

50This strategy includes creating a new and centralized SBA office that would be
responsible for conducting deeper reviews to support the district offices’ monitoring efforts.
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8(a) ANC-owned
Firms Report Data on
Distributed Benefits,
Compensation and
Revenues, But
Missing
Compensation Data
May Limit the Alaska
District Office’s
Oversight of the
Firms It Services

and mechanisms to enforce management directives should be an integral
part of an agency’s planning and implementing efforts. The appropriate
level of access to and sharing of relevant NAICS code data, including
revenue data, will be an important control for SBA to include in its
planning and implementation of the database that we recommended it
develop in 2012, and its enforcement of its prohibition. Until SBA designs
and implements such a database, the comprehensiveness of its oversight
strategy, once implemented, will be limited to providing access to and
sharing of NAICS codes themselves. It will not address the underlying
revenue activity generated under those codes, which will give SBA limited
assurance that the activities of sister firms align with intent of SBA’s
prohibition while the firms are serviced across different district offices.

8(a) ANC-owned firms self-report information on their benefits and
compensation to SBA, but varying and missing information on
compensation—including data used to determine whether withdrawals of
funds from the company were appropriate—may limit SBA’s efforts to
assess compliance with related reporting requirements.
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Most 8(a) ANC-owned
Firms Selected Provided
Information on Benefits
and Revenues Distributed
to the Community

Most of the 8(a) ANC-owned firms in our non-generalizable sample of 26
firms provided information on the benefits distributed to the ANC or the
Native community.®" In February 2011, SBA promulgated a rule requiring
ANC-owned firms participating in the 8(a) program to annually report
information on how they distributed benefits to their communities. Reports
are to include information showing how 8(a) program participation has
provided benefits to the native members or community, including
information about funding cultural programs, employment assistance,
jobs, scholarships, internships, subsistence activities, and other
services.*

SBA'’s OIG reported in July 2009 that the revenues generated from the
8(a) program by 8(a) ANC-owned firms may be shared by hundreds, and
sometimes even thousands of native shareholders unlike other 8(a)
businesses—whose revenues generally go to one or two disadvantaged
individuals.®® SBA officials told us that one intended use of the benefit
reports submitted by ANC-owned firms may be to respond to audits and
congressional inquiries about the benefits of the 8(a) program. According
to our analysis, 22 of the 26 ANC-owned firms in our non-generalizable
sample submitted some form of benefits report between calendar years
2011 and 2014. Of the remaining 4 firms, 2 did not file any reports, and 2
other firms were either new entrants or completers of the program and
were not required to submit any reports between 2011 and 2014. The
Alaska Deputy District Director told us that SBA has not taken action
against the 2 firms that did not submit any reports because the rules
related to how the reports should be structured have yet to be finalized.%*
What has been submitted to SBA varied in terms of the detail provided in
the report, ranging from a very general paragraph submitted by one ANC

5'These 26 firms were randomly selected from all 8(a) ANC-owned firms participating in
the program from calendar years 2011 through 2014.

523BA expects that all responses whether submitted by individual participating firms or a
parent corporation will correlate to the financial statements submitted each year to SBA. In
total there are seven categories.

53SBA-OIG, rpt. No. 9-15.

S4a primary reason for the variation is that SBA does not have a standard form through
which to collect this information. In 2011, SBA developed a seven page form, but SBA and
the Office of Management and Budget (OMB) received comments that the form was too
burdensome and it was not adopted. After consultations with OMB, ANCs, and other
groups, SBA proposed a new one page form in June 2015. As this report was being
issued, OMB approved the form on March 3, 2016. Officials indicated that the form is
scheduled to be published in June 2016.
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firm about distributions made over a 3-year period to a longer 13-page
report submitted by another firm detailing specific benefits provided to the
community. Formalizing the approach for the benefits report will be a
good first step in collecting and utilizing these important data. See
appendix Il for an abridged example of a benefit report.

SBA also collects annual updates on the revenues made by ANC-owned
firms participating in the program. As part of their submission, 8(a) ANC-
owned firms provide information about the revenues associated with their
participation in the 8(a) program as well as the non-8(a) federal contracts
awarded over the program year.® Two of the district offices we spoke
with indicated that they use this information to monitor the achievement of
business activity targets starting in the program’s fifth year. For the 4
years included in our review, these firms collectively accumulated slightly
over $1.4 billion in 8(a) and non-8(a) revenues.% See app. IV for
additional information on the revenues generated under the program.

Missing Information on
Compensation May Make
it Difficult for SBA to
Identify Violations of
Program Rules

Our review found that 8(a) ANC-owned firms serviced by the Alaska
District Office—which represent 18 of the 26 8(a) ANC firms we
reviewed—were allowed by the Alaska District office to provide varying
levels of detail about compensation—including non-responses—in their
annual updates despite the rules, which may make it difficult for this office
to determine if firms have violated excessive withdrawal rules.>” SBA
regulations and the agency’s 2008 program guidance call for firms to
provide records of all payments, compensation, and distributions
(including loans, advances, salaries and dividends) made by the firm to
each of its owners, officers or directors or to any person or entity affiliated
with any of those entities each year to their assigned SBA district office.%®

We reviewed the compensation-related information for a non-
generalizable sample of 26 8(a) ANC-owned firms required to submit this

55A program year marks the specific date of the firm’s entry into SBA’s 8(a) Business
Development Program.

S6Federal procurement obligations can comprise most if not all of an ANC-owned firm’s
profits while participating in the 8(a) program.

5"The Alaska District Office services over half of all ANC-owned firms participating in the
8(a) program.

5813 C.F.R. § 124.112(b)(5).
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information to SBA. Of these, 10 firms consistently answered all
questions in their annual updates related to compensation from calendar
year 2011 through 2014.%° By contrast, another 5 firms provided no
details on compensation at the subsidiary level, but indicated in the
reports submitted to SBA that the compensation was paid by the parent
corporation. Another 7 firms were missing at least one year of
compensation data. One firm that participated in the program between
2011 and 2013 did not provide any compensation data for those 3 years,
and withdrew from the program in 2014. One firm entered the program in
2014 and a final firm exited the program in 2011. Thus, there were no
reporting requirements for these two firms.

While we could not thoroughly examine whether all firms were complying
with compensation-related regulations because of some limitations in the
information that SBA collected, we were able to analyze a smaller number
of firms that provided compensation data for all years in which they were
program participants from our non-generalizable sample of 26 firms by
their average annual sales between calendar years 2011 through 2014.
Based on our review of the files provided, the overall compensation for
firms’ executives ranged from $0 to $820,793 annually as shown in table
4.

. _____________________________________________________________________________|
Table 4: Annual Range of Executive Compensation for Nongeneralizable Selection

of 26 Firms Reporting By All Calendar Years (2011-2014)

2011 2012 2013 2014
Number of firms required to report 18 21 23 18
compensation®
Actual number that submitted 15 21 20 12
compensation information
Compensation range $18,987- $0°%- $0° - $0° -

$820,793° $365,846 $364,736 $267,851

Source: GAO analysis of annual updates submitted to SBA by ANC-owned firms. | GAO-16-113.

As part of its annual updates provided to SBA, 8(a) firms are to include information on the
compensation paid to certain employees each year. Annual compensation comprises all payments,
compensation, and distributions (including loans, advances, salaries, and dividends) made by 8(a)

9That is, the number of participant firms that provided data for all available years in which
a participant firm could provide data. Five of the 26 firms did not participate in all 4 years
of our analysis, either entering the program at some point after 2011 or exiting the
program at some point before or during 2014.

Page 38 GAO-16-113 Monitoring ANC-Owned 8(a) Firms



participant to each of its owners, officers, or directors or to any person or entity affiliated with such
individuals.

®Six firms indicated that their parent subsidiaries paid executive compensation and did not provide
any compensation information. It should be noted that two firms in our sample—one firm that exited
the program in 2011 and another that entered in 2014—were not required to and did not report any
information from 2011 through 2014.

“The compensation reported for this firm includes salary, bonuses, and deferred compensation.

%While the salary for this executive was atypical, the firm’s annual report did not provide any
additional detail about the compensation agreement for this individual. It is possible that the
compensation was deemed appropriate for this firm because it was in its first developmental year of
the 9-year program and generated less than $500,000 in 8(a) revenues and $0 in non-8(a) revenues.
Other key officials for this subsidiary received nominal compensation amounts ranging from $600-
$900. We did note that this executive also worked for another subsidiary firm of the same parent
ANC, where compensation may have been provided. This other subsidiary was outside the scope of
our research

A key limitation of the data we reviewed was that not all firms provided
compensation for all review years; in other instances we also noted that
some firms did not provide any compensation to their executives, instead
their parent corporation did. Our review also identified other differences
that were reported about compensation to SBA from year to year for the
same firms. For example, one ANC-owned firm in the construction
industry provided compensation data for its president and chief executive
officer for calendar years 2011 and 2013; but did not provide the same
information in calendar years 2012 and 2014. Another ANC-owned
subsidiary reported that its parent corporation paid the compensation for
its officers for 2011 through 2013, but did not provide details on the
compensation paid in those years. However, in its 2014 annual review,
this same firm reported that its parent corporation compensated its
general manager nearly $240,000. Another firm sent an e-mail to SBA in
2011 indicating that its parent corporation paid an executive’s salary, and
reported “not applicable” for compensation paid in 2013 and 2014. In this
instance, SBA did not ask for an updated attestation from the firm each
year as to who paid the executive’s salary, and continued this firm’s
eligibility based on that 2011 e-mail.

The range in compensation is reflective of the complexity and diversity of
ANC-owned firms. For example, according to three ANC association
experts we interviewed, the compensation provided to officials and
managers of ANC-owned firms is based on what the market will bear and
similar to how compensation is set for other corporate firms. Additionally,
according to these officials, compensation will vary according to the
structure or development phase of the company and regardless of
whether a manager is a native member or not. Because the size and
structure of these subsidiary firms vary, we could not conduct
comparisons within the group or to other firms in the private sector.
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Although SBA requires compensation data on a firm’s owners, officers,
and directors annually, the Alaska district office did not collect this
information consistently. For example, a senior official within the Alaska
District Office told us that they do not collect this information because,
based on their interpretation of the law, they believe 8(a) ANC-owned
firms are exempt from providing this information. However, officials at
district offices in Washington, D.C. and Richmond, Virginia—offices that
service relatively fewer 8(a) ANC-owned firms than the Alaska district
office—told us that non-responses are unacceptable under the rules of
the program because non-responses are not allowed for other types of
firms participating in the program. SBA has placed a statement on the
forms that collect this information that there are no exceptions when
reporting compensation data. SBA can build upon this initial step by
outlining these same rules in program guidance. When these offices
receive non-responses, officials at district offices in Washington, D.C. and
Richmond, Virginia told us that they reportedly follow-up with firms
regardless of whether a firm is owned by an ANC to obtain the missing
information. Further, according to one senior district official in the
Richmond District Office, the office takes additional steps to suspend any
firms from receiving new contract awards until the required information is
provided in line with their typical 8(a) practice.

As noted above, one 8(a) ANC-owned firm did not provide any
information about compensation; however, the business opportunity
specialist assigned to the firm took limited steps as part of the annual
review process to collect this information. For example, the business
opportunity specialist assigned to this review did not follow up with the
firm to get the omitted information or take any adverse actions, such as
recommending the initiation of termination proceedings for failure to
provide the required information. Instead, the business opportunity
specialist indicated in the review that the firm’s continued participation in
the program was deemed beneficial to the continued development of the
firm. Program rules developed by SBA’s headquarters indicate that all
firms are expected to provide these data annually as a condition of
continued program participation.

8(a) ANC-owned firms must also ensure that their officers’ compensation
does not circumvent SBA’s excessive withdrawal limitations. As we
discussed previously in this report, excessive withdrawals are defined
under the 8(a) program as any cash dividends; distributions in excess of
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amounts needed to pay taxes; cash and property withdrawals; payments
to immediate family members not employed by the participating firm;
bonuses to officers; and investments on behalf of an owner.®° However,
the excessive withdrawal restrictions do not apply to ANC-owned firms
where a withdrawal is made for the benefit of the ANC or the native or
shareholder community. It does, however, apply to withdrawals from an
ANC-owned firm that do not benefit the relevant entity or community,
such as funds withdrawn for the benefit of a non-native manager or owner
that exceed certain thresholds. Although officers’ salaries are generally
not considered withdrawals, SBA does count those salaries as
withdrawals where it believes that a firm is attempting to circumvent the
excessive withdrawal limitations through the payment of officers’
salaries.®! There are strict regulations limiting how much can be
withdrawn from a firm for purposes other than benefiting the ANC or
native or shareholder community, as SBA believes excessive withdrawals
are contrary to the development of a fledgling business.®? According to
the guidance last issued by SBA in 2008, excessive withdrawals are to be
calculated by SBA business opportunity specialists during annual reviews
by reviewing 2 years of withdrawals, and the firm’s sales data.

We found that district offices vary in their practices of applying the
program’s excessive withdrawal rules and their subsequent determination
and calculation of such withdrawals. For example, according to one
official at the Richmond, Virginia District Office, compliance staff cannot
determine whether excessive withdrawals occurred without ANCs
providing individual compensation worksheets to SBA. However, when
determining whether excessive withdrawals took place, the Washington,
D.C. District Office considers all information from a firm’s consolidated
financial statement instead. Finally, and unlike the other two district
offices, as previously noted, the Alaska District Office accepts responses
of “not applicable” or blanks on compensation data provided by ANC-

6013 C.F.R § 124.112(d)(1).

61SBA may initiate termination proceeding against 8(a) participants for excessive
withdrawals that are detrimental to the achievement of the targets, objectives, and goals
contained in the participating firm’s business plan, including transfers of funds or other
business assets from the concern for the personal benefit of any of its owners or
managers, or any person or entity affiliated with the owners or managers. 13 C.F.R. §
124.303(a)(13).

6213 C.F.R § 124.112(d)(3).
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Weak Management
Controls Have
Hindered SBA's
Program Oversight

owned firms making it difficult to consistently assess compliance with
excessive withdrawal requirements.

According to senior officials in these offices, the variation in the practice
of calculating excessive withdrawals is due to the lack of specific updated
guidance on what financial information they are required to collect from
ANC-owned firms since SBA’s last guidance on this issue was issued in
2008 and there have been changes to the regulations since then. Without
a consistent approach and updated guidance, the agency may not be
aware when a firm has exceeded withdrawal limits or is using withdrawals
in ways that differ from what is allowed under the regulations. SBA
officials reported that they are currently developing program guidance,
which is subject to agency clearance at the end of September 2015 and
was scheduled to be finalized by December 31, 2015.5% Thus, as this
guidance was in draft at the time of our review, we were unable to assess
the extent to which the updated guidance will clarify what financial
information the district offices are required to collect from ANC-owned
firms.

Weaknesses in SBA’s data collection, supervisory review, staffing, and
program guidance has contributed to weak program oversight and
monitoring of ANC 8(a) firms. During the course of our review, SBA took a
temporary step to address some of the deficiencies identified in our
review and stated that it was planning longer-term actions to further
strengthen controls.

SBA’s Documentation of
its Oversight of ANCs Was
Incomplete and
Inconsistent

As discussed throughout this report, we found that incomplete or
inconsistent documentation regarding ANC-owned firms limited SBA’s
oversight of the regulatory requirements we examined (i.e. the
prohibitions against awarding sister subsidiaries follow-on, sole-source
contracts; sharing of primary NAICS codes by sister subsidiaries; and
annual reporting requirements for ANC-owned firms). The information
SBA provided in response to our requests was sometimes incomplete
and the level and type of required documentation obtained varied
between district offices. For instance, SBA requires firms to submit

63 SBA did not meet this deadline. In an update to GAO, a SBA official indicated that the
guidance would be issued instead by mid-March 2016.
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updated information for annual reviews of their continued eligibility for the
program. From the non-generalizable sample of 26 ANC-owned firms we
used to analyze compensation and revenues, our review found that five
firms did not submit at least one annual review during the time they
participated in the program. SBA guidance requires SBA business
opportunity specialist to enter this information electronically into the
system that maintains annual reviews and other documents. When these
documents are missing, SBA cannot be assured that the firm is
continuing to meet its program goals or remains eligible for the program.
Additionally, and as we noted previously in the report, SBA was only able
to provide 23 of 30 agency offer letters for 8(a) contracts that we
requested for our review of contracts that may have been follow-on, sole
source contracts. When SBA does not properly maintain these
documents, it is limited in its ability to enforce the prohibition against
follow-on, sole-source contracts.

SBA also faced significant challenges in providing us with basic
information on 8(a) ANC-owned firms, such as the total number of firms
serviced by the agency. For example, it took 3 months for SBA to provide
a list of ANC-owned firms in the 8(a) program, and on three separate
occasions SBA officials provided three separate numbers for the total
number of ANC 8(a) participants—ranging from 226 to 636. GAO'’s
guidance on data reliability suggests that data should be accurate, valid,
and complete.® Reliable data means that program data are reasonably
complete and accurate, can be used for their intended purposes, and
have not been subject to inappropriate alteration.®® Additionally, federal
internal control standards require that agencies maintain adequate
documentation that clearly records all transactions or significant events,
that these documents are readily available for inspection and review, and
that it is useful to managers in their daily operations.%¢

Senior program officials we spoke with and a district office official in
Alaska agreed that this was a program weakness and they need to better
document 8(a) ANC-owned firm activities. Both a senior and district office
officials in Alaska cited various reasons for the state of the files we

84GA0, Assessing the Reliability of Computer-Processed Data, GAO-09-680G
(Washington, D.C.: July 2009).

65GA0-09-680G.
66GAOQ/AIMD-00-21.3.1.
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requested for review, including frequent staff turnover. An Alaska district
official also stated that a departing staff member did not record or save
key contract and financial documents for an unknown number of ANC-
owned firm files. SBA’s inability to account for and make available
principal information on all of the ANC-owned firms participating in the
program raises concerns about the integrity of the agency’s internal
controls and ability to provide effective and sustained oversight. Unless
SBA collects documents related to follow-on, sole-source contracts,
benefits distributions, compensation data, the excessive withdrawals that
do not benefit the ANC or the native or shareholder community, as well as
the submission of the annual reviews themselves, SBA’s ability to provide
effective oversight of key program areas will be limited.

In response to a draft of this report, SBA stated and provided
documentation that, in 2015, SBA staff in the Alaska District Office
received detailed training on what SBA officials described as 8(a) critical
procedures including file management, annual review processing, and
related documentation. SBA also reported that its next steps are to
continue ongoing training and mentoring in 2016 with monitoring of
performance metrics and regular check-ins with the Office of Field
Operations team by the Alaska District Office. SBA’s actions to address
the oversight staff’'s knowledge gap and limitations we identified in our
review confirm that there was a need to improve the enforcement of
oversight activities. The new briefings, training, mentoring, and follow-up
monitoring are an important first step toward improving internal control in
the Alaska District Office. However, it will not be clear whether these
initial steps have resulted in more effective oversight of key program
areas, until SBA can demonstrate that the agency is appropriately
documenting ANC-owned firm files by providing documentation that is
complete and accurate.
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Inconsistent Supervisory
Review of ANC
Transactions and Related
Documentation from
Alaska District Office
Increases SBA’s
Vulnerability to Potential
Fraud

Our review of 26 ANC-owned firms’ annual reviews files from the Alaska
District Office showed that there was inadequate supervisory review for
several of the annual reviews conducted by the business opportunity
specialists overseeing these firms, and in some cases there was no
appropriate segregation of duties for these reviews.®” ANC-owned firms
must submit annual reviews to their district offices documenting their
progress over the program year.®® Business opportunity specialists review
the report and determine whether a firm has maintained its eligibility for
the program. In our review of a non-generalizable sample of 26 sets of
annual updates submitted to SBA by ANC-owned firms between 2011
and 2014, 10 annual reviews lacked appropriate supervisory review.%°

Although SBA has policies for supervisory review of its annual reviews,
which involve three levels of assessment before a determination of a
firm’s continued eligibility is finalized, it appears that the Alaska District
Office did not consistently follow these procedures.” In 6 cases, the
business opportunity specialist who initiated the review of the annual
review also reviewed their own work. In these cases they also decided
whether a firm could remain in the program. Federal internal control
standards state that appropriate organizational structure and supervisory
responsibilities that establish a separation of duties are integral
components of effective oversight. Consistent with these standards, key
duties and responsibilities, such as reviewing annual reports submitted by
participating ANC-owned firms, need to be divided or segregated among
different people to reduce the risk of error or fraud. No one individual
should control all key aspects of a transaction or event. Without adhering
to the supervisory review and separation of duties outlined in SBA’s
internal guidance, the agency limits its oversight of ANC-owned firms, and
is more vulnerable to potential noncompliance of SBA regulations by the

57We reviewed these files for our analysis of ownership, compensation, profits and
distributed benefits data. The findings in this section are limited to the Alaska District
Office.

580ne of the objectives of the review is to monitor a firm’s growth and progress towards
attaining the ability to compete in the open market without SBA’s assistance.

89An annual review set consists of the four annual review updates that would be provided
by each participating 8(a) ANC-owned firm to SBA for the period 2011 through 2014.

70According to program guidance and upon completion of the annual review analysis, a

business opportunity specialist is to forward the document to the assistant district director
and then on to the district director for final approval of a firm’s continued eligibility.
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firms or SBA staff. Unless SBA takes steps to strengthen its enforcement
of supervisory review practices at this particular district office and ensures
that its duties are properly segregated and supervised, the agency will
continue to be vulnerable to improperly executed annual review
processes and may unknowingly allow potentially ineligible ANC-owned
firms to stay in the program.

In response to a draft of report, SBA officials reported and provided
documentation that SBA staff in the Alaska District office received
detailed training on what SBA officials described as 8(a) critical
procedures including secondary reviews and approvals, in 2015. SBA
also reported that its next steps are to continue ongoing training and
mentoring in 2016 with monitoring of performance metrics and regular
check-ins with the Office of Field Operations team by the Alaska District
Office. SBA’s actions to address these limitations confirm that there was a
need to improve the enforcement of this oversight activity. The new
briefings, training, and mentoring are an important part of establishing the
right internal control environment. However, until SBA can provide
evidence over time that adequate separation of duties and supervisory
review are consistently being implemented, we will not be able to
determine whether these initial steps have resulted in more effective
implementation of these key internal control process.

SBA's Alaska District
Office Staffing Challenges
Hinder Program Oversight

SBA officials reported that the frequent staff turnover has directly
contributed to the limited number of staff in the Alaska District Office with
ANC-owned firm expertise, limiting their ability to conduct effective
oversight of the ANC program. As previously noted, the limited number of
staff in the Alaska District Office has been a long-standing issue, and was
also identified as a challenge during our site visit to that office in October
2014.7" According to an SBA memo, and in line with our own site visit
observations, because of the current staff levels in the Alaska District
Office, supervisory review of contract monitoring activities and annual
reviews fell behind, resulting in a backlog of oversight duties.

"TGAO-06-399. In 2006, we noted that the shortages in staffing and limited contracting
acumen affected SBA’s ability to provide adequate oversight, and we recommended that
SBA evaluate staffing levels and take steps to allocate the appropriate levels of staff to
this office. While SBA addressed this recommendation, our site visit in 2014 revealed that
the problem with the appropriate level of staffing at the Alaska District Office remains a
concern.
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From 2012 to 2014, according to officials, staff attrition in the Alaska
District office reduced the number of staff from five full-time business
opportunity specialists generally overseeing about 60 firms each to 1 full-
time and 1 part-time staff overseeing all the ANC-owned firms."? In
addition to reviewing annual updates, according to Alaska district office
officials, that district office can also expect to oversee hundreds of
separate contract actions submitted by departments and agencies to the
8(a) and other programs in any given fiscal year, and is one of SBA’s
busiest offices for the program. SBA officials, external stakeholders, and
both GAO and SBA’s OIG have previously reported that the number of
staff historically assigned to the Alaska District Office were not adequate
to address the demands for services needed from this office.”

According to a senior official at SBA and another in the Alaska District
Office, in addition to the unusually high workloads assigned to each
business opportunity specialist, the attrition in the Alaska District Office in
recent years can be attributed to the agency undertaking Voluntary Early
Retirement Authority (VERA) and Voluntary Separation Incentive program
(VSIP) efforts.™ According to an SBA official, the agency did not fully
account for the impact of the VERA/VSIP on this district office, and
therefore did not take steps to retain staff in offices already struggling with
limited staff—such as the Alaska District Office. As a result, several

72t the time of our initial site visit to Anchorage, Alaska in October 2014, the district office
also had a part-time business opportunity specialist assigned to monitor firms. However,
we were told at that time that this individual was still in training to assume these
responsibilities. When we returned to Anchorage, Alaska, in April of the following year, the
8(a) program had hired two additional staff, bringing the number of business opportunity
specialists to 2.5 full time equivalent employees (the number of employees on full-time
schedules plus the number of employees on part-time schedules converted to a full-time
basis).

733BA, OIG, Non-Native Managers Secured Millions of Dollars from 8(a) Firms Owned by
Alaska Native Corporations through Unapproved Agreements That Jeopardized the Firms’
Program Eligibility, rpt. no. 8-14 (August 2008) and GAO-06-399.

74SBA conducted a VERA/VSIP between 2012 and 2014. A VERA allows agencies that
are undergoing substantial restructuring, reshaping, downsizing, transferring of function,
or reorganization to temporarily lower the age and service requirements in order to
increase the number of employees who are eligible for retirement. The authority
encourages more voluntary separations and helps the agency complete the needed
organizational change with minimal disruption to the work force. By offering these short
term opportunities, an agency can make it possible for employees to receive an immediate
annuity years before they would otherwise be eligible. Chief Human Capital Officers Act of
2002 (Pub. L. No. 107-296, Title XIll, § 1313, 116 Stat. 2135, 2291 (2002)).
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officials reported that institutional knowledge greatly diminished at all
levels of the 8(a) program and especially in the Alaska District Office,
which contributed to challenges in performing SBA’s oversight activities.
The Deputy Associate Administrator for Field Operations told us that
ideally the office would employ five staff based on the current caseload of
ANC-owned firms in that district office, and each of these staff would be
assigned no more than 100 or more firms. As of April 2015, the agency
increased its staffing by two business opportunity specialists. However,
two additional staff falls short of what a senior official at headquarters and
an official at the district office consider to be the optimal staffing level for
the Alaska District Office.”

Officials note that there are a few complications to hiring additional staff
including the requirement for new business opportunity staff to have
federal contracting skills, which is one of six areas with critical skill gaps
that are in high demand government-wide; and the agency’s current
budget, which accommodates no more than three business opportunity
specialists at this district office.”® In its comments on our draft report, SBA
stated that it has plans to hire another staff person in 2016 who will serve
as an economic development specialist. However, based on our review of
the supporting documentation that SBA submitted to us for this position,
the economic development specialist’s roles and responsibilities involve
limited monitoring.

We have previously reported that to meet and address mission critical
needs, agencies must not only determine the critical skills and
competencies that will be needed to achieve current and future
programmatic goals, which SBA officials reportedly have done; but they
must also develop strategies that are tailored to address gaps in number,
deployment and alignment of human capital approach for enabling and

75According to officials, this office oversees the operations of SBA’s 68 district offices
nationwide including staffing and monitoring for performance. The Alaska District Office
has five additional staff responsible for a variety of tasks and includes the district director
and deputy, marketing and administrative staff.

"®we first placed the management of federal human capital on our High Risk List in 2001,
see GAO, High-Risk Series: An Update, GAO-01-263 (Washington, D.C.: January 2001).
In 2013, we also said that the Office of Personnel Management should continue its efforts
to include addressing government-wide mission critical skills gaps in occupations such as
contracting and procurement. See GAO, High-Risk Series: An Update, GAO-13-283
(Washington, D.C.: February 2013).

Page 48 GAO-16-113 Monitoring ANC-Owned 8(a) Firms


http://www.gao.gov/products/GAO-01-263
http://www.gao.gov/products/GAO-13-283
http://www.gao.gov/products/GAO-13-283

sustaining the contributions of all critical skills and competencies.””
Taking these steps, especially when facing fiscal constraints, is essential
to agency’s ability to address its needs. SBA was unable to produce any
workforce planning report, even though SBA’s OIG recommended that
they perform a workforce analysis in 2008.7® Until SBA develops a
comprehensive approach to staffing its Alaska District Office, as
previously recommended by the OIG, to include better workforce
planning, such as managing attrition and retirements—it will likely
continue to struggle with meeting the demands of its monitoring
responsibilities.”®

SBA Actions to Enhance
Program Controls and
Oversight Not Guided by
Documented Plans and
Milestones

Short-term Actions to Address
Deficiencies in the Alaska
District Office

During the course of our review, SBA took some steps to address some
of the deficiencies identified in our review, including taking short-term
actions to immediately address short-comings in the Alaska District
Office’s oversight processes and longer-term steps to establish a
continuing eligibility review unit and develop updated 8(a) guidance—but
could not provide a firm plan or dates for the latter efforts.

During the course of our review, SBA initiated some short-term actions
that are intended to address some of the deficiencies identified in our
review. For example, as a result of concerns expressed by 12 parent
ANCs related to foregone contracting opportunities and delays in
processing applications for entry by their subsidiaries into the program,
one official told us that SBA conducted an accountability review of the
Alaska District Office’s oversight of ANC-owned firms in October 2014.
According to this senior official, SBA found similar deficiencies to those
we noted—including the lack of supervisory review, no appropriate
segregation of duties, and inadequate staffing.® Senior officials began

""Succession plans address the entity’s need to replace competent personnel over the
long term, whereas contingency plans address the entity’s need to respond to sudden
personnel changes that could compromise the internal control system. GAO-04-39.
Additionally, federal internal control guidance suggests that agencies develop succession
and contingency plans for key roles to help the entity continue achieving its objectives
despite organizational transformations. GAO/AIMD-00-21.3.1.

783BA, OIG, rpt. no. 8-14.
798BA, OIG, rpt. no. 9-15.

80\e asked SBA officials for a copy of their findings and we were told that none of the
findings had been formally documented.
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taking several actions to address the problems identified, including
reassigning 150 8(a) files—including ANC-owned firms and others—to
other district offices in SBA’s Northwest Region for at least the next year
and a half, reallocating the approximately 70 remaining 8(a) firms
between the two business opportunity specialists in the Alaska District
Office; and taking personnel actions including reassigning, retraining, and
hiring new staff.

According to a senior SBA official, the reassignment of the files is a short-
term solution intended only to redistribute some of the workload for a
period of time, and is not intended to last more than 18 months. Table 5
outlines the redistribution of 8(a) files to other offices. One senior official
indicated that the servicing of ANC-owned firms is best handled out of
Alaska where the contracts with these firms are likely to be awarded and
also originate. These efforts along with SBA'’s recent efforts to hire
additional business opportunity specialists are a good first step towards
addressing its needs and may provide short-term improvements.
However, until SBA develops a longer term human capital strategy and
addresses the internal control issues we identified these efforts will likely
fall short of the sustained oversight that is needed.

. _________________________________________________________________________|
Table 5: Distribution of Reallocated 8(a) ANC-owned Firm Files by District Office

Current totals for ANC

ANC-owned 8(a) 8(a) firm files

Existing ANC- firms reassigned maintained by district

District office owned firm files from Alaska office
Anchorage, Alaska 199 (142) 57
Seattle, Wash. 4 87 91
Boise, Idaho 4 24 28
Denver, Colo. 2 9 11
Las Vegas, Nev. 1 14 15
Portland, Ore. 0 8 8
Totals 210 142 210

Source: GAO Analysis of SBA data. | GAO-16-113.
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Longer Term Actions
Underway to Establish a
Continuing Eligibility Review
Unit

SBA has initiated some long-term actions to address its oversight
challenges but lacks written plans and time frames for carrying them out.
According to senior SBA officials, SBA planned to create a new
continuing eligibility review unit in response to our previous
recommendations to carry out duties outlined in the Business Opportunity
Development Reform Act of 1988.8" According to officials, beginning in
2014, SBA took steps to realign continued eligibility reviews as a separate
and distinct function from the annual review process currently handled
through the district offices. Although program officials reported taking
some initial steps to establish a continuing eligibility review unit that will
carry out these functions, such as conducting a number of trial run
reviews in early fiscal year 2015, it lacks a final comprehensive written
plan for systematically guiding the launch of this undertaking. According
to the new Associate Administrator of Business Development, setting up
a new continuing eligibility review unit is one of six priority areas to be
addressed through recent changes in the office’s leadership.®? This
official and other senior officials from Business Development told us that
the continuing eligibility review unit will be designed to ensure better
compliance with 8(a) rules by taking a more detailed look at the financial
documents provided by ANC-owned firms and verifying the self-reported
information supplied, among other things.® Also according to the new
Associate Administrator for Business Development, this office will be
designed to supplement the efforts of the district offices because the high-
level annual reviews generally undertaken by the district offices have not
been an adequate monitoring tool. However, SBA officials lack a
comprehensive plan for managing the continuing eligibility review unit.
When we asked SBA officials about specific details of their plans, they
were not able to provide us with any firm dates or a written business plan.
These officials said they could not share any documentation related to the
practices they discussed because they are still under development.

81pub. L. No 100-656, Title I, § 201, 102 Stat. 3853, 3856 - 3858.

82According to SBA, and pursuant to the authority in 15 U.S.C. § 636(j)(11)(F)(iv) and (v),
the continuing eligibility review unit will have responsibility to review and evaluate financial
statements and other submissions from firms participating in the 8(a) program to ascertain
continued eligibility to receive subcontracts and to make a request for the initiation of
termination or graduation proceedings, as appropriate.

833BA officials reported that the new unit will be called the Office of Certification and
Eligibility.
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Actions to Finalize Program
Guidance

According to the senior officials, the new continuing eligibility review unit
has been fully staffed. However, the office lacks formal policies and
procedures, and clearly defined roles and responsibilities to guide its
activities. According to the officials, part of the delay in addressing these
issues is due to change in leadership for the office and the appointment of
the new Associate Administrator for the program. The officials also told us
that while they continue to set up this office and begin its activities, they
have trained staff in some of the district offices to undertake reviews of
firm eligibility. According to officials, this office has conducted a number of
reviews in fiscal years 2015 and 2016. However, SBA did not share
detailed findings from these reviews. Federal internal control standards
state that a critical part of establishing an effective control environment is
to identify and define required tasks, and that the agency has written
documentation such as policy and procedure manuals that describes
these tasks. While SBA has taken some initial steps to establish a
continuing eligibility review unit structured to conduct more thorough
review of ANC’s continued eligibility in the program, until the agency
completely outlines and implements a plan for the functions and tasks the
continuing eligibility review unit will undertake, including clarifying the
associated time frames for establishing a fully-functioning office,
potentially ineligible firms may continue to be enrolled in the program.

SBA has not finalized its guidance that would address the 2011 regulatory
changes related to ANC-owned sister-subsidiaries receiving follow-on,
sole-source contracts, sister subsidiaries sharing primary NAICS codes,
and excessive withdrawals. For example, SBA’s existing guidance, which
has been in effect since 2008, does not provide detail as to how business
opportunity specialists are to specifically address whether a sole-source
contract is a follow-on contract. Federal standards for internal control
suggest that information should be recorded and widely communicated to
management and others within agencies that need it, in a form and
timeframe that enables them to carry out program controls and other
responsibilities.®* These standards also emphasize that guidance is a
necessary part of an effective internal control system. Additionally,
guidance is to be periodically evaluated to ensure consistency and
continued applicability to existing controls, such as regulations. A senior
official told us that SBA continues to develop this guidance and process
the draft document through its internal clearances. However, the issuance

84GAO/AIMD-00-21.3.1.
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Conclusions

date for the document has slipped repeatedly because of internal
differences of opinion on what should be included and changes in
leadership over the process, according to one senior official. Finally, in
September 2015, an official reported that the document is scheduled for
agency clearance at the end of September 2015 and was to be finalized
by December 31, 2015. As our audit concluded, SBA did not make its
scheduled target to issue its updated guidance in December 2015.
Because of this, we cannot assess and discuss the extent to which it
includes changes that reflect the 2011 regulatory updates, or whether the
guidance is capable of providing a consistent approach to monitoring
firms.

Federal agency obligations to ANC-owned firms participating in the 8(a)
program represent a sizeable share of total obligations made to all firms
participating in the program, with SBA contracts to 8(a) ANC-owned firms
totaling about $4 billion and representing about a quarter of all 8(a)
obligations made in fiscal year 2014. Given the magnitude of these
obligations and because ANC-owned firms are exempt from some
regulatory requirements in the 8(a) program, heightened attention is
needed for firms participating in the program. Our prior reports on the
program have detailed several long-standing deficiencies and many of
these vulnerabilities and deficiencies still exist.

While SBA has taken some steps since 2011 to improve its oversight of
ANC-owned firms in the 8(a) program, the agency’s ability to enforce
regulations that prohibit the award of follow-on, sole-source contracts to
subsidiaries of the same ANC is limited by its reliance on incomplete
information from contracting agencies. Obtaining complete data on follow-
on, sole-source contracts, in addition to providing specific training and
providing guidance to agencies on complying with the related policy,
would improve SBA’s internal controls related to this regulation and limit
the potential to award these set-aside contracts to firms that are ineligible
to receive them. SBA addressed some of the recommendations we
previously made to strengthen their oversight. However, because
limitations in SBA’s processes for overseeing compliance with sole-
source contract rules persist, additional actions would be beneficial.

Further, the goal of SBA’s 8(a) program is to assist small businesses in
developing self-sustaining operations that can graduate from the program
and operate independently; therefore, SBA prohibits 8(a) ANC-owned
sister subsidiaries from sharing the same primary NAICS code. However,
limitations in SBA’s internal controls, including the lack of consistent,
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Recommendations for
Executive Action

ongoing reviews and tracking of NAICS codes and revenue data and
limited access to relevant data for affiliated ANC subsidiaries that share
the same NAICS code while being serviced across district offices, may be
allowing some sister firms to primarily operate in the same line of
business. The limitations could be mitigated by implementing
recommendations we made in our 2012 report to effectively track NAICS
revenue data, as well by taking additional steps to conduct regular
reviews of NAICS revenue data. However, SBA officials also need to
provide responsible staff with an appropriate level of access to the
relevant data needed to more effectively monitor ANC subsidiaries.
Although SBA has taken steps in the right direction by drafting a
proposed rule that would provide the agency with the ability to change
NAICS codes to industries where firms are actually receiving most of their
revenue, without the proper tracking and visibility that we describe above,
this rule will be difficult to implement effectively.

Overall, SBA has struggled to articulate and execute its oversight strategy
over 5 years after updating its regulations. For instance, we found that its
lack of updated program guidance on the 2011 regulations and limitations
in information systems affected the agency’s ability to execute proper
oversight of internal controls for implementing the 8(a) program for ANC-
owned firms. Moreover, without additional actions to (1) develop an
effective and comprehensive internal control framework, such as ensuring
that its Alaska District Office has complete and consistent documentation
on firms in the program, (2) design policies to effectively enforce the
separation of duties and supervisory or administrator approval when
reviewing ANC-owned firms’ progress and related documentation at this
office, (3) approach staffing of its Alaska District Office in a
comprehensive way; and (4) launch the proposed continuing eligibility
review unit with the policies and procedures that include specific tasks
and milestones, there is limited assurance that SBA can achieve the
objectives of the program and at the same time maintain a high level of
oversight and accountability to help ensure overall program integrity.

To establish an effective compliance oversight process for ANC-owned
firms in the SBA 8(a) program as part of SBA’s efforts to develop a more
comprehensive oversight strategy, we recommend that the Administrator
of SBA direct District Office staff implementing the program to take the
following three actions:

« Improve SBA’s ability to prohibit follow-on, sole-source contracts from
being awarded to ANC-owned sister subsidiaries participating in the
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program by (1) requesting that procuring agencies specifically state
whether a contract is a follow-on in its offer letter, (2) providing
additional training to SBA staff that specifically address how to
monitor for follow-on, sole source contracts, and (3) providing
additional guidance to SBA officials on the enforcement of related
policies;

« Enhance internal controls and oversight of ANC-owned firms in the
8(a) program serviced in the Alaska District Office by enforcing
policies regarding the separation of duties and supervisor or
Administrator approval in order to improve supervisory review of ANC-
owned firm transactions and related documentation; and

o Develop a comprehensive approach to staffing its Alaska District
Office to include succession planning and managing attrition and
retirements in order to improve the agency’s capacity to keep pace
with oversight activities.

We also recommend that the Administrator of SBA direct the Associate
Administrator of Business Development to take the following three
actions:

o Document its planned method for tracking revenue generated under
subsidiaries’ primary and secondary lines of business, with milestones
and timelines for when and how the method will be implemented.

« Provide the appropriate level of access to and sharing of relevant
subsidiary data across district offices, including primary and
secondary NAICS codes and revenue data, once SBA develops a
database with the capabilities of collecting and tracking this revenue
data as we recommended in 2012.

« Enhance internal controls and oversight of ANC-owned firms in the
8(a) program by:

« ensuring that all ANC-owned firm files contain all relevant
documents in accordance with SBA program requirements to help
facilitate SBA’s review of compliance with applicable program
regulations and guidance, including the collection of documents
related to follow-on, sole-source contracts, benefits distributions
reports, compensation data, information about excessive
withdrawals that do not benefit the ANC or the native or
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shareholder community, as well as the submission of the annual
reviews themselves; and

« finalizing the agency’s plans to fully launch a new continuing
eligibility review unit, including identifying policies and procedures
such as specific tasks, milestones, and timelines for the full launch
of the office.

We provided a draft of this report to SBA for review and comment. Written
comments from SBA are reprinted in their entirety in appendix V. SBA
concurred with two of our draft recommendations, reported that it has
already taken action to implement two others, and did not concur two
other recommendations. SBA also provided technical comments, which
we incorporated in the report as appropriate.

In its written comments, SBA stated that its Office of Business
Development has made significant strides within the last 8 months to
close several of our recommendations from previous reports focused on
the 8(a) Business Development program. SBA further stated that specific
to this review of the 8(a) program, the agency has significant process
improvements underway to address some of the recommendations in the
report. SBA also reported that because of the audit's focus on data files
prior to 2015 and earlier open discussions with us, many of the
recommendations were anticipated and it believes are currently
remediated by recent actions.

SBA reported that it believes that the agency has already effectively
implemented changes to address our first recommendation that the
agency improve its ability to prohibit follow-on, sole-source contracts from
being awarded to ANC-owned sister subsidiaries participating in the
program by (1) requesting that procuring agencies specifically state
whether a contract is a follow-on in its offer letter, (2) providing additional
training to SBA staff that specifically addresses how to monitor for follow-
on, sole source contracts, and (3) providing additional guidance to SBA
officials on the enforcement of related policies. SBA stated that it
continually emphasized the requirement to provide contract acquisition
history in its 8(a) Program partnership agreement training with the
Federal Acquisition Community. In response to our review, SBA
significantly increased training to other agencies in fiscal years 2014 and
2015 to specifically address this and other 8(a) program requirements.
However, it did not develop similar training efforts for its own staff.

Page 56 GAO-16-113 Monitoring ANC-Owned 8(a) Firms



Although SBA reported that it has already taken steps to address our
recommendation, the agency stated that it did not need to implement the
first part of our recommendation to request that procuring agencies
specifically state whether a contract is a follow-on in its offer letter
because the FAR already requires this documentation. While both FAR §
19.804-2 and 13 C.F.R. § 124.502 suggest that procuring agencies
should specifically state whether an 8(a) sole-source contract is a follow-
on when the proposed contract recipient is the incumbent contractor,
these provisions do not apply to a sister-subsidiary of the incumbent
contractor. As we noted in our report, in order to monitor for violations to
the prohibition of awarding follow-on contracts to sister subsidiaries of the
same ANC, SBA officials instead rely on procurement histories that are,
at times, missing or incomplete. Therefore, we believe that similarly
requesting that a procuring agency offer letter always explicitly identify
whether an 8(a) sole-source contract is a follow-on would help to improve
SBA’s oversight.

In response to the second part of our first recommendation, SBA stated
that it did not need to increase training to its own staff because, according
to SBA, it provided training to procuring agencies, consider the risk of
follow-on, sole source contracts being awarded to 8(a) sister-subsidiaries
of the same ANC to be low, and have practices in place, such as their
random sampling surveillance reviews of contracts awarded through the
8(a) program, to address this risk. We believe that SBA'’s efforts to
increase training to procuring agency officials is a positive step that
should help to address our finding that these agencies did not
consistently provide procurement history documentation. However, SBA’s
own staff reported that, not only was this information missing at times, but
that they sometimes had difficulty determining whether a contract was a
follow-on, sole-source contract when the acquisition history was provided.
Further, as we describe in our report, these staff did not consistently
follow-up with agencies when they could not make an informed
determination. SBA subsequently stated in its agency comments that it
provided training to its staff on all of the elements addressed in this
recommendation. In reviewing the training documents, we found that only
1 of one the 12 training sessions that SBA provided referenced the
prohibition against awarding follow-on, sole source contracts to sister
subsidiaries. This training document did not discuss how to monitor firms
for the prohibition, including: what documentation should be submitted,
what information in the document to review, and what follow-up steps
should be taken when the relevant information is not provided. In addition,
SBA’s current random sampling surveillance reviews of contracts
awarded through the 8(a) program occur after a contract has been
awarded and a potential violation has occurred. We do not believe that
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this practice represents a proactive approach to monitoring for follow-on,
sole source contracts under the program. Lastly, we cannot conclude, as
SBA did, that the likelihood of follow-on, sole source contracts being
awarded under the program is low risk. While we did not find follow-on
contracts in the 30 large value contracts that we reviewed, we did identify
important weaknesses in SBA’s ability to monitor these contracts for sole-
source follow-on violations. Moreover, our sample of 30 contracts was not
generalizable and represented less than 1 percent of all contracts.
Therefore, we continue to recommend that SBA provide additional
training to its own staff that specifically addresses how to monitor for
follow-on, sole source contracts.

In response to the third part of our first recommendation, suggesting that
SBA provide additional guidance to its staff, the agency reported that it
provided additional training to its field staff officials on enforcing its related
policies and is now holding back-to-back quarterly Field business
opportunity specialist training sessions relating to all of our
recommendation's elements. As we previously discussed, in our review of
the training sessions, we found that it did not identify specific guidance on
how to monitor for sole-source contracts. Moreover, as we note
throughout our report, updating the outdated 2008 SBA standard
operating procedure for the 8(a) program to provide official program
guidance on this 2011 rule is necessary to fully address our
recommendation on providing guidance.

In response to our recommendation that SBA enhance its internal
controls and oversight of ANC-owned firms in the 8(a) program serviced
in the Alaska District Office by enforcing policies regarding the separation
of duties and supervisory review of ANC-owned firm transactions and
related documentation, SBA stated that it did not concur because,
according to the agency, effective measures are in place. Specifically,
SBA stated that it arranged legal briefings, training, and mentoring for the
staff in that office through 2016, that included secondary
reviews/approvals, files management, and annual review processing.
SBA'’s accountability review of that district office in 2014, which followed
our site visit to that same office, resulted in similar findings. Specifically,
the Alaska District Office did not always follow supervisory review
procedures, the office lacked segregation of duties, and the files were not
always properly maintained. SBA reported that its next steps are to
continue ongoing training and mentoring in 2016 with monitoring of
performance metrics and regular check-ins with the Office of Field
Operations team by the Alaska District Office. SBA'’s actions to address
the staff’s oversight and implementation of internal controls are a positive
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step. However until these actions can demonstrate the elimination of the
control weaknesses we identified, the recommendation remains valid.

SBA did not concur with our recommendation to develop a
comprehensive approach to staffing its Alaska District Office, to include
such actions as succession planning and attrition and retirement
management in order to improve the agency’s capacity to keep pace with
its oversight activities. SBA stated that the agency already addressed and
mitigated the potential for reoccurrence of staffing issues through recent
new hires and training. The agency acknowledged previous customer
service challenges and inadequate staffing due to attrition in the Alaska
District Office in recent years. The agency noted, however, that it recently
hired two business opportunity specialists in 2015, with another business
opportunity specialist and economic development specialist hire pending
by February 2016. Along with the increased staffing, to address the
knowledge gap regarding ANC 8(a) programs and procedures for all
Alaska District Office staff, the agency reported that it provided 10 legal
and ANC 8(a) training sessions to Alaska District Office staff. SBA also
referenced its response to GAO-15-347 as support for its succession
planning efforts. In that recent report we recommended that SBA improve
the agency’s human capital management by completing a workforce plan
that includes key principles such as a competency and skill gap
assessment and long-term strategies to address its skill imbalances. SBA
agreed with that recommendation and responded by stating that a
workforce plan was under development. However, SBA officials were not
able to provide this workforce plan to us for this review or demonstrate
how it related to the succession planning needs we identified in the
Alaska District Office. Given that we have reported on inadequate staffing
for overseeing ANCs in the 8(a) program in this particular district office
since 2006, we believe that our recommendation to develop a
comprehensive approach to staffing its Alaska District Office, to include
such actions as succession planning and attrition and retirement
management is still needed.

In response to our two recommendations that (1) SBA document its plans
for tracking revenues generated under subsidiaries’ primary and
secondary lines of business and (2) provide the appropriate level of
access to and sharing of subsidiary data across district offices, SBA
concurred with these recommendations and indicated it had recently
established a new tracking system that analyzed the obligations reflected
in FPDS-NG for all entity-owned firms. According to SBA, as an interim
step to developing a random surveillance method, it has begun
monitoring the revenue generated under a subsidiary's primary and
secondary NAICS codes by tracking award obligations for all entity-
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owned firms in a spreadsheet. SBA stated that this spreadsheet will be
updated annually and its personnel will be provided instructions,
consistent with a related proposed regulation, on how SBA associates
should review the tracking mechanism. Once the related regulations are
finalized, SBA plans to make it accessible to all business opportunity
specialists via the agency’s intranet. SBA’s effort to track the obligations
generated by firms in their primary and secondary NAICs codes is a good
first step. However, in order to more accurately reflect a firm’s activity in
an industry, SBA should track revenues, as we recommended, rather
than just federal obligations, since federal obligations may overstate or
understate the amount of income actually generated. Additionally, SBA
stated that it believes it has addressed our recommendations in terms of
milestones and timelines, given that the new spreadsheet will be updated
annually. However, given the level of effort involved in getting data from
all of these firms, any method used to report these data requires planning
and coordination that would be best achieved by developing written plans,
with timelines and milestones. SBA’s plans to share the spreadsheet
used to track firm’s obligations among all business opportunity specialists
will address our fifth recommendation, once this information includes data
about the firm'’s primary and secondary revenue streams.

Finally, we recommended that SBA enhance its internal controls and
oversight of ANC-owned firms in the 8(a) program by ensuring that all
ANC-owned firm files contain all relevant documents in accordance with
SBA program requirements and finalizing the agency’s plans to launch its
new certification and ongoing eligibility office, including identifying policies
and procedures such as specific tasks, milestones, and timelines for the
full launch of the office. SBA reported that it has recently addressed this
recommendation through the briefing, training, mentoring, and follow-up
performance reviews that were previously mentioned and by setting up
the Office of Certification and Eligibility. While these efforts are positive
initial steps toward implementing our recommendation, it remains to be
seen whether SBA’s recent efforts will eliminate the control weaknesses
we identified. With regard to the management of its files, SBA needs to
ensure that its approach to briefings, training, and mentoring are
sustained beyond this initial roll out and it needs to demonstrate that the
procedures the mentoring team identified are implemented effectively.
SBA also indicated that the Office of Certification and Eligibility is fully
staffed and has conducted a number of eligibility reviews. However, SBA
was unable to provide documentation of this office’s policies, procedures,
and milestones for conducting such reviews, which are necessary to
provide a consistent and sustained approach to the reviews moving
forward. Therefore, until SBA has fully developed and documented these
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internal controls, we continue to believe that our recommendation is
needed.

We are sending copies of this report to the appropriate congressional
committees, the Administrator of Small Business Administration and other
interested parties. In addition, the report will be available at no charge on
the GAO website at http://www.gao.gov.

If you have any questions concerning this report, please contact me at
(202) 512-6722 or bagdoyans@gao.gov. Contact points for our Offices of
Congressional Relations and Public Affairs may be found on the last page
of this report. Key contributors to this report are listed in appendix V.

Sete J. 16—

Seto J. Bagdoyan
Director, Forensic Audits and Investigative Service
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Appendix |: Objectives, Scope and
Methodology

The objectives of this review were to examine the extent to which: (1)
SBA enforces its regulations prohibiting the award of follow-on, sole-
source 8(a) contracts to subsidiaries of the same ANC; (2) SBA limits
subsidiaries of the same ANC from operating in the same primary line of
business; (3) information is known about compensation, revenues, and
benefits distribution of ANC-owned firms; and (4) SBA has addressed
challenges, if any, to its oversight and monitoring of ANC-owned firm
participating in the 8(a) program since 2011." This report exclusively
discusses these issues in the context of ANC-owned firms participating in
the 8(a) program.

For the data analyses completed for all four objectives, we reviewed 8(a)
program data on ANC-owned firms participating in the program from fiscal
year 2011 through fiscal year 2014 to reflect the effective date of
regulations included in our scope and to use the most recent data
available. To perform our work, we used the Federal Procurement
Database System—Next Generation (FPDS-NG) to select three sets of
non-generalizable case selections or samples with 8(a) ANC-owned firms
that met specific criteria for three of our four objectives.? Table 6
summarizes characteristics for each of our case selections. For each of
these three objectives, we selected a subset of cases for follow-up review
and illustrative examples, and therefore our findings are not generalizable
to the entire population of ANC-owned firms participating in the 8(a)
program. These selections are described in more detail below.

'In line with federal standards on internal controls, the control environment factors include
the program’s organizational structure and delegation of authority and responsibility,
human capital policies and practices that affect the program, management’'s commitment
to competence as well as its philosophy and operating style, among other things.
Information management controls determines through assessments and monitoring that
relevant, reliable, and timely information is available for management decision making and
external reporting purposes.

2FPDS-NG is the central repository for U.S. government procurement data. Individuals
and entities awarded contracts with an estimated value of $3,000 or more must submit
detailed contract information to FPDS-NG. The database includes the product or service,
agency and vendor information, contract start and expiration dates, and location of
performance, among other elements. We did not generate a sample or selection for
Objective 4. This research objective focuses on management challenges we identified
while conducting our analyses for the other three research objectives.
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|
Table 6: Characteristics of Case File Selections for Certain ANC-owned firms participating in the 8(a) program, 2011-2014

Number

Purpose of selected
Research Objective Review for review How selected
Objective 1: To determine the extentto  Possible sole- 30 Randomly selected from 155 contracts awarded to ANC-
which SBA enforces its regulations source, follow on owned firms from 2011 through 2014 that met criteria for
prohibiting the award of follow-on, sole-  contracts possible follow-on characteristics and were not small-
source 8(a) contracts to subsidiaries of value contracts.
the same ANC
Objective 2: To determine the extentto ~ Monitoring NAICS 39 All ANCs where a unique parent ANC owned
which SBA limits subsidiaries of the codes subsidiaries that earned at least $1 in 8(a) contracts from
same ANC from operating in the same 2011 through 2014.
primary line of business
Objective 3: To determine the extentto =~ Compensation and 26 Randomly selected 30 firms from all firms participating in
which information is known about Revenue the program from 2011 through 2014 that appeared to be

compensation, revenues, and benefits
distribution of ANC-owned firms

ANC-owned, according to FPDS-NG. Four of these firms
were found to be out of scope upon review, because
they were not actually ANC-owned.

Source: GAO analysis. Note: We did not select any cases for review for our 4th research objective.

Data Reliability

During the course of our review, we identified data limitations with our
primary data source—FPDS-NG, such as: miscoded 8(a) firms and
incorrect obligations. To mitigate these limitations, we interviewed
knowledgeable individuals about the data and corrected errors we
identified. To ensure that we only completed reviews for 8(a) firms within
the scope of our analysis, we interviewed agency officials who could
provide more detail about the firms we selected. For objective 2,
specifically, we held several interviews with ANC parent corporations and
some 8(a) ANC-owned firms to corroborate revenue data for fiscal years
2011 through 2014. With executives and staff from the ANC parent
corporations, we discussed data quality controls, validation techniques,
metrics reporting, and oversight. We also assessed the reliability of our
data by reviewing agency policies and internal controls, Office of
Inspector General reports, and related documentation. Additionally, we
took steps to verify the accuracy of the data, including performing
electronic testing to identify missing data, outliers, and errors.
Additionally, we traced randomized sample lists to the source data to
ensure the validity of internally created files. We tested the reliability of
the data we obtained from the other systems used to support this
objective—Dynamic Small Business Search (DSBS) system and System
for Award Management (SAM) by interviewing cognizant officials at SBA
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source Contracts

and corroborating data with ANC-owned firms.® We determined that the
data from all systems were sufficiently reliable for the purpose of
identifying contracts with characteristics that we wished to review for our
research objectives.

To identify the extent to which SBA enforces its regulations prohibiting the
award of follow-on, sole-source 8(a) contracts to subsidiaries of the same
ANC, we assessed the agency’s policies and procedures related to this
control, conducted analysis of offering letters, contracts and other
materials, reviewed a non-generalizable selection of contracts that met
certain criteria (described below), and interviewed cognizant staff.
Because there is no federal database that identifies follow-on, sole-
source contracts, we used several variables contained within FPDS-NG
as proxies for identifying potential instances of 8(a) follow-on, sole-source
awards to ANC subsidiaries, such as company name, location, product or
service, and contract award dates to firms and sister subsidiaries. Using
these proxies as our criteria, we identified as many as 155 contract
actions that had the potential to be follow-on, sole-source contracts. We
randomly selected 53 contract files by identifying contract actions
between 2011 and 2014 that had the potential to be follow-on, sole-
source contracts. Of these 53 contracts:

o 23 had values of $150,000 or less. We removed these 23 contracts
from any additional review because these agencies with small value
contracts were not required to provide SBA with offer letters. Because
SBA previously delegated contract execution authority to the
procuring agency, procuring agencies could award these contracts
without having to notify SBA first. Because no notification was needed
in these instances, SBA would not have been able to determine
whether offers were follow-on, sole source contracts until after the

3As we noted elsewhere in this report, SBA’'s DSBS is a searchable database that
includes uploaded registration data that small businesses initially enter into SAM,
including NAICS code information and entrance and exit dates for the 8(a) program.
DSBS data are used by federal contracting officials to identify potential small business
contractors for upcoming contracting opportunities. GSA’s SAM is the official federal
system that ANC subsidiaries are generally required to register before they conduct 8(a)
business with federal agencies or departments. ANC subsidiaries are also required to use
SAM to self-report and attest to certain information, including the primary and secondary
NAICS codes used. SAM assists ANC subsidiaries with obtaining 8(a) contract
opportunities because federal procuring agencies and departments use SAM data when
awarding contracts or for past performance reporting and suspension and debarment
information.
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award had been made. Further, SBA officials reported to us that such
contracts are less likely to be follow-ons because of their limited
scope and duration.

« To review the remaining 30 large value contract actions, we asked
SBA to supply relevant documentation about all contract actions.* We
took additional steps to corroborate what we learned from SBA or to
provide additional detail where needed. Specifically, we met with 10
federal departments and agencies that awarded these contracts
between 2011 and 2014. We interviewed procuring agency staff using
semi-structured interviews and asked staff at these agencies to
provide additional information (i.e. contract documentation including
missing agency offer letters, SBA acceptance letters, contracts, and
modifications for each possible incumbent and follow-on contract pair)
we were unable to obtain from SBA. The results of our analysis are
not generalizable to the entire population of ANCs participating in the
8(a) program, and we are unable to determine whether there could be
other follow-on, sole-source contracts that our methods did not
identify.

To evaluate the extent to which SBA limits subsidiaries of the same ANC
from operating in the same primary line of business, we reviewed SBA
policies, guidance, and procedures in place at the time of our audit. We
also analyzed ANC subsidiary data from three publically-available data
systems: FPDS-NG, SAM, and DSBS system.® We selected from FPDS-
NG, all contracts where there was a unique parent ANC with each owning
multiple subsidiaries active in the 8(a) program from fiscal year 2011
through 2014, and where each subsidiary of that parent generated at
least $1 in 8(a) contract obligations over this time period. There were a
total of 39 ANCs that met these criteria.® We selected this timeframe

“We reviewed these 30 contract files to corroborate the indication from FPDS-NG that
these contracts had the potential to be follow-on, sole-source contracts. Our results
indicate that the variables we selected from FPDS-NG were not adequate indicators, and
we found that such determinations can only be made by detailed review of each case file.

5GSA’s FPDS-NG is a federal automated system used to collect and report on federal
procurement spending; it is the single authoritative repository for federal procurement
award data. FPDS-NG data is submitted via a contract writing system or directly into
FPDS-NG using direct web input; reports can be run by individuals.

8In all there were a total 53 ANCs owning at least one firm that participated in the program
from fiscal year 2011 through 2014.
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because in February 2011 SBA made technical updates to regulatory
language in SBA’s regulation prohibiting ANC subsidiaries sharing the
same primary North American Industry Classification System (NAICS)
code.” This timeframe was also consistent with the timeframe used in
other sections of this report. Our findings under this objective are not
generalizable to the entire population of ANCs participating in the 8(a)
program, although they do represent all contracts where these criteria
were met by analyzing the FPDS-NG data.

We used SAM and DSBS to identify and analyze the dates that our select
ANC subsidiaries entered and exited the 8(a) program. We also used
SAM and DSBS to identify and analyze the subsidiaries primary and
secondary NAICS codes used during the 8(a) program.

To corroborate the summary data we obtained from FPDS-NG, SAM, and
DSBS, we requested certain documentary evidence from SBA, including
subsidiaries’ 8(a) applications and annual reviews. The summary data
included subsidiaries’ federal obligation amounts, primary and secondary
NAICS codes used, and the 8(a) program entrance and exit dates.
However, SBA was unable to provide all the documents requested within
our audit timeframes. As a result, we contacted our selected ANCs to
verify the subsidiary data we obtained from these three data systems. We
used semi-structured questions to interview personnel from the ANCs and
subsidiaries. During these interviews, we asked specific questions about
the ANC subsidiaries’ experiences participating in the 8(a) program.
Additionally, we also requested the ANCs to verify summary data we
collected from SAM, DSBS, and FPDS-NG. We also requested that the
ANCs provide the total revenue amounts that the select ANC subsidiaries
earned from fiscal year 2011 through fiscal year 2014. One ANC chose
not to provide this revenue data.

Some of the summary data we collected from FPDS-NG, DSBS, and
SAM were not always consistent with data provided by SBA or the ANCs,
and we note these inconsistencies in our report. Nonetheless, we
determined that the summary data obtained from the three data systems

"SBA’s regulation limits ANCs from owning multiple subsidiaries operating under the same
primary line of business (i.e. under the same primary NAICS code) at the time of
application into the 8(a) program or within the previous two years. SBA updated its
regulations effective March 2011 by, among other things, replacing the word “SIC” with
“NAICS?” to reflect the industry’s transition from using SIC codes to NAICS codes.
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were sufficiently reliable for our purposes, except where noted in our
report.

To determine what information is reported to SBA regarding the
compensation, revenues, and benefits distribution of ANC-owned firms,
we reviewed ANC-owned firm 8(a) applications and annual updates. We
also reviewed data on ANC subsidiaries active from fiscal year 2011
through fiscal year 2014 based on a non-generalizeable sample of 30
randomly selected ANC subsidiaries from FPDS-NG. Much of the data
that we reviewed was self-reported by ANC-owned subsidiaries and could
not be corroborated with other sources. To provide context the data we
analyzed, in addition to speaking with officials from SBA, we also
conducted interviews with officials from three associations that represent
the interests of the chief executive officers of the 12 Native Regional
Corporations, issues related to Native federal contracting, and indigenous
people generally about their knowledge of compensation paid by ANC-
owned firms. From FPDS-NG, we selected a non-generalizable sample of
30 unique ANC-owned firms active in the program between 2011 and
2014. We removed 4 of these firms because we ultimately found that they
were not ANC-owned firms, and thus we reviewed data from 26
subsidiaries. Descriptive characteristics, including information about ANC
ownership of the 26 ANC-owned firms in our non-generalizable sample is
outlined in app. Il and IV. Our findings under this objective are not
generalizable to the entire population of ANC-owned firms participating in
the 8(a) program.

To assess the extent to which SBA has addressed challenges, if any, to
its oversight and monitoring of ANC-owned firm participating in the 8(a)
program since 2011, we reviewed SBA’s implementation of program
mechanisms used to ensure the compliance of regulations related to our
scope of work. We reviewed relevant SBA controls, policies, procedures,
and guidance, and assessed the extent to which these mechanisms
effectively aligned with federal standards for internal controls.®
Additionally, we selected four offices to interview officials about their
practices. Two of the three offices we visited in person. All four offices
were selected because of the role they play in the 8(a) program—such as
certifying initial applications for the program, which is the responsibility of
the San Francisco office; or, for the number of ANC 8(a) firms they

8GAO/AIMD-00-21.3.1.
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service. For example, we selected a District office that served a large
number of ANC firms (e.g. the Alaska District Office) and ones that
served a smaller number of firms (e.g. Washington, D.C., and Richmond,
Virginia district offices) to compare their practices. We conducted site
visits to both the Anchorage, Alaska, and Washington, D.C. district
offices. During these site visits, we interviewed staff and made attempts
to conduct file reviews of selected ANC subsidiaries serviced by those
district offices. We held a few semi-structured interviews designed to
document SBA’s practices and policies with regard to monitoring for
follow-on, sole-source contracts, and sharing of NAICS codes. We also
discussed with officials procedures for reviewing program application and
annual reviews submitted by ANC-owned firms. Specifically with regard to
the annual reviews, we discussed with officials what information is
collected for ownership, compensation, excessive withdrawals, benefits
reporting and revenues. As a part of our site visit to SBA’s district office in
Anchorage, Alaska, we collected data related to SBA’s human capital
planning for that office. Our methods for this specific part of the
engagement included reviewing documentary evidence and interviewing
cognizant officials with expertise in workforce planning methods. During
these interviews, we discussed workforce plans, historical and current
staffing numbers, and challenges. We asked about the skills and
competencies needed to achieve program results, discussed the
agency’s strategies to address staffing gaps, and building necessary
capacity. Additionally, we reviewed our own past work on human capital
issues for guidance.® To inform other aspects of this objective, and to
learn about proposed changes to SBA’s existing regulations, especially
those affecting the use of NAICS codes, we attended an SBA tribal
consultation in Anchorage, Alaska. While we were in Anchorage, Alaska,
we also met and attempted to meet with officials from a number of ANC-
owned firms and one ANC advocacy group to obtain the overall
perspectives of ANCs and their subsidiary firms on the 2011 regulatory
changes to the program.

We conducted this performance audit from May 2014 to January 2016 in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that

9GA0-04-39.
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the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.
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The 8(a) ANC-owned firms that we selected for review were primarily
wholly owned subsidiaries that reported few changes in ownership or
management control over our period of study, as illustrated in Table 6
below. Most subsidiaries were previous or current participants in the 8(a)
program. Of the 26 8(a) ANC-owned firms selected for our file review, 21
were wholly owned by an ANC parent corporation. Five firms were
partially owned by an ANC that held the majority of ownership in the
subsidiary and a few firms were partnerships with non-disadvantaged
individuals who controlled a minority interest in the firm.

The 26 ANC-owned firms we reviewed were almost always part of a
larger family of firms. In all, there were 243 subsidiary firms affiliated with
the 26 8(a) ANC-owned firms selected as part of our review. Of these 243
subsidiary firms, 149 of them participated at some point in the 8(a)
program. Table 7 provides additional detail about the ownership of ANC
subsidiary firms in our sample. These characteristics are not
generalizable to all ANC-owned firms.

|
Table 7: Ownership Details for 26 Selected Alaska Native Corporation-owned Firms, 2011-2014

Number of Sister
Number of Sister Subsidiaries that were

Percent of Firm Subsidiaries in Family Former/Current Change in

Owned by ANC of Firms Participants in 8(a) Ownership
Corporations and Limited Liability
Corporations (n-21)
Firm 1 100 13 9 No
Firm 2 100 - - No
Firm 3 100 6 2 No
Firm 4 100 6 6 No
Firm 5 100 7 7 No
Firm 6 100 15 11 No
Firm 7 100 40 19 No
Firm 8 100 5 4 No
Firm 9 100 18 18 No
Firm 10 100 = = No
Firm 11 100 2 2 No
Firm 12 100 = = No
Firm 13 100 4 3 No
Firm 14 100 - - No
Firm 15 100 7 6 No
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Number of Sister

Number of Sister Subsidiaries that were
Percent of Firm Subsidiaries in Family Former/Current Change in
Owned by ANC of Firms Participants in 8(a) Ownership
Firm 16 100 24 5 No
Firm 17 100 - - No
Firm 18 100 11 10 No
Firm 19 100 13 11 Yes
Firm 20 100 12 6 No
Firm 21 100 = = No

Partnerships (n=5)

Firm 22 96 40 14 Yes
Firm 23 51 9 6 No
Firm 24 51 - - No
Firm 25 88 2 2 Yes
Firm 26 51 9 8 No

Totals 243 149

Source: GAO analysis of ANC-owned firm annual reviews and application materials.

*These firms share a common parent ANC. We have removed the corresponding data to avoid over
counting.
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In our review of 39 ANCs, we found 5 ANCs, from fiscal year 2011
through 2014, that fully owned 8(a) subsidiaries that concurrently
generated millions in a common NAICS code used by a sister subsidiary
as a primary NAICS code, while generating less or no revenue under their
own primary NAICS code. If such activity is left untracked, one firm’s
secondary line of business could effectively become its primary revenue
source in the same line of business that a sister firm claims for its primary
line of business without actually violating SBA’s prohibition. Such activity
could, intentionally or not, potentially circumvent the intent of SBA’s
prohibition on sister subsidiaries sharing the same primary NAICS code.
This is a long-standing risk that we reported on in 2006 and 2012.

Page 72 GAO-16-113 Monitoring ANC-Owned 8(a) Firms



Appendix llI: 5 lllustrative Examples of Alaska
Native Corporations (ANC)-owned Firms and
their Use of NAICS Code in the 8(a) Program,
Fiscal Years 2011-2014

|
Figure 5: lllustrative Example of Alaska Native Corporations (ANC)-owned Firms and their Use of NAICS Code in the 8(a)
Program, Fiscal Years 2011-2014

ANC-1
I

ANC-1 owns 100%

ANC-1 owns 100%
of Subsidiary 1

of Subsidiary 2

I Subsidiary 1 ,l, |
I Subsidiary 2———|
Subsidiary 2 application certified and enters program Subsidiary 2 scheduled to exit program
Subsidiary 1 application certified and enters program Subsidiary 1 scheduled to exit program

2004 2005 2006 2007 AN RNy 2010 12017 2012 2013 20141 2015 2016 ﬁ 2019 2020 2021 2022
c . . 1
Fiscal year : Period of activity
1 and concern? 1

Primary NAICS code: 236210
NAICS code Industry Description: Industrial Building Construction
Total Federal and Non-Federal Revenue Through FY11 and FY14: $0

Secondary NAICS code: 541611
NAICS code Industry Description: Administrative Management and General Management Consulting Services

Total Federal and Non-Federal Revenue Through FY11 and FY14: $50,736,525

Primary NAICS code: 541611
NAICS code Industry Description: Administrative Management and General Management Consulting Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $27,741,847

Source: GAO. | GAO-16-113

®Period of activity and concern: Through FY 2011 and FY 2014, ANC-1 fully owned Subsidiary-1 and
Subsidiary 2. During this timeframe, Subsidiary-1 generated no revenue under its primary NAICS
code 236210; however, it generated millions under secondary NAICS code 541611, which was the
same code used for Subsidiary-2’s primary NAICS code.
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Figure 6: lllustrative Example of Alaska Native Corporations (ANC)-owned Firms and their Use of NAICS Code in the 8(a)
Program, Fiscal Years 2011-2014

ANC-2
I

ANC-2 owns 100%

ANC-2 owns 100%

of Subsidiary 1

of Subsidiary 2

| Subsidiary 1 l |
| Subsidiary 2 {
Subsidiary 1 application certified Subsidiary 1 scheduled
and enters program to exit program
Subsidiary 2 application certified Subsidiary 2 scheduled
and enters program to exit program
2004 2005 2006 2007 2008 2010 2011 wLkP3 2013 20141 2015 2016 2017 2019 2020 m 2012
1
Fiscal year 1 Period of activity i
1 and concern? 1

Primary NAICS code: 562910
NAICS code Industry Description: Remediation Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $7,868,825

Primary NAICS code: 561720
NAICS code Industry Description: Janitorial Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $20,187,555

Secondary NAICS code: 562910
NAICS code Industry Description: Remediation Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $23,723,752

Source: GAO. | GAO-16-113

®Period of activity and concern: Through FY 2011 and FY 2014, ANC-2 fully owned Subsidiary-1 and
Subsidiary 2. During this timeframe, Subsidiary-1 generated millions of dollars less in total revenue
under its primary NAICS code 561720 than it generated under secondary NAICS code 562910, which
was the same code used for Subsidiary-2’s primary NAICS code.
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Figure 7: lllustrative Example of Alaska Native Corporations (ANC)-owned Firms and their Use of NAICS Code in the 8(a)

Program, Fiscal Years 2011-2014

ANC-11
I

ANC-11 owns 100%

ANC-11 owns 100%

of Subsidiary 1

of Subsidiary 2

——— Subsidiary 1 l |

} Subsidiary 2 |
Subsidiary 1 application certified Subsidiary 1 scheduled
and enters program to exit program
Subsidiary 2 application certified Subsidiary 2 scheduled
and enters program to exit program
2004 2005 2006 2007 2008 2009 pOkkl 2012 2013 2014! 2015 2016 2017 2018 w 2021 2022
1
Fiscal year 1 | Period of activity 1
1 and concern® 1

Primary NAICS code: 561110
NAICS code Industry Description: Office Administrative Services
Total Federal and Non-Federal Revenue Between FY11 and FY14: $710,323

Primary NAICS code: 493110

NAICS code Industry Description: General Warehousing and Storage
Total Federal and Non-Federal Revenue Through FY11 and FY14: $90,898

Secondary NAICS code: 561110
NAICS code Industry Description: Office Administrative Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $15,957,596

Source: GAO. | GAO-16-113

®Period of activity and concern: Through FY 2011 and FY 2014, ANC-11 fully owned Subsidiary-1 and
Subsidiary 2. During this timeframe, Subsidiary-1 generated millions of dollars less in total revenue
under its primary NAICS code 493110 than it generated under secondary NAICS code 561110, which
was the same code used for Subsidiary-2’s primary NAICS code.
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Figure 8: lllustrative Example of Alaska Native Corporations (ANC)-owned Firms and their Use of NAICS Code in the 8(a)
Program, Fiscal Years 2011-2014

ANC-27
I

ANC-27 owns 100%

ANC-27 owns 100%
of Subsidiary 1

of Subsidiary 2

} Subsidiary 1 —|

——Subsidiary 2 I

Subsidiary 2 application certified and Subsidiary 2 scheduled
enters program (January 2013) to exit program

Subsidiary 1 application certified Subsidiary 1 scheduled to exit program
and enters program (February 2013)

2005 2006 2007 2008 2009 2010 2011 2012 mZOM 2015 2016 2017 2018 2019 2020 2021

Fiscallyear !

1
I —» Period of activity and concern?
1

Primary NAICS code: 517110
NAICS code Industry Description: Wired Telecommunications Carriers
Total Federal and Non-Federal Revenue Through FY11 and FY14: $1,412,006

Primary NAICS code: 517911

NAICS code Industry Description: Telecommunications Resellers
Total Federal and Non-Federal Revenue Through FY11 and FY14: $0

Secondary NAICS code: 517110
NAICS code Industry Description: Wired Telecommunications Carriers
Total Federal and Non-Federal Revenue Through FY11 and FY14: $62,149,983

Source: GAO. | GAO-16-113

Period of activity and concern: Through FY 2011 and FY 2013, ANC-27 fully owned Subsidiary-1 and
Subsidiary 2. During this timeframe, Subsidiary-1 generated no revenue under its primary NAICS
code 517911; however, it generated millions under secondary NAICS code 517110, which was the
same code used for Subsidiary-2’s primary NAICS code.
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Figure 9: lllustrative Example of Alaska Native Corporations (ANC)-owned Firms and their Use of NAICS Code in the 8(a)
Program, Fiscal Years 2011-2014
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of Subsidiary 1
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Subsidiary 1 application | )
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Subsidiary 2 application Subsidiary 2 scheduled
certified and enters program to exit program
N
2004 2005 G0 2007 EIREY 2009 2010 12011 2012 2013 2015 2016 2018 2019 2020 2021 2022
Fiscal year 1 Period of activity !
1 and concern?

Primary NAICS code: 5612102
NAICS code Industry Description: Facilities Support Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $3,327,866

Primary NAICS code: 334511

NAICS code Industry Description: Search, Detection, Navigation, Guidance, Aeronautical,
and Nautical System & Instrumental Manufacturing

Total Federal and Non-Federal Revenue Through FY11 and FY14: $7,960,556

Secondary NAICS code: 5612102
NAICS code Industry Description: Facilities Support Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $68,080,462

Source: GAO. | GAO-16-113

®Period of activity and concern: Through FY 2011 and FY 2013, ANC-30 fully owned Subsidiary-1
and Subsidiary 2. During this timeframe, Subsidiary-1 generated millions less in total revenue under
its primary NAICS code 334511 than it generated under secondary NAICS code 561210, which was
the same code used for Subsidiary-2’s primary NAICS code.
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Generated between 2011 and 2014

In order to remain eligible for the 8(a) program, participating ANC-owned
subsidiaries must submit information about their progress under the
program, including benefits distributed to the native members or native
community resulting from program participation as well as program and
non-program revenues. Table 7 illustrates an example of an ANC-owned
firm’s annual submission of benefits, derived in part as a result of the
firm’s participation in the 8(a) program. Figure 6 describes the reported
8(a) revenues and non-8(a) revenues earned by the 26 8(a) participating
ANC-owned firms between 2011 and 2014.

Table 8: Example of an 8(a) Program Related Distributions and Benefits Reported By One ANC-owned Firm in Fiscal Year
2012

Amount
distributed
Benefit data (fiscal years
collection areas 2010-2012) Activities pursued
Employment $3,000,000 The ANC continued efforts to provide support for a job and internship bank that benefits

community members. The distribution of funds also contributed to compensation, fringe
benefits, and taxes for employees.

Economic benefits $1,100,000 The ANC distributed funds in the form of shareholder dividends, a settlement trust, and
compensation for the Board of Directors.

Economic and $455,000 Investments made to private and public infrastructure projects, housing, and construction

community jobs.

development

Health, social, and $435,000 Distributions to this fund supported a range of programs including Youth Olympics, cultural

cultural support camps, community garden, bereavement program, holiday dinners, and assuming the
costs for life insurance premiums.

Lands $255,000 The ANC holds over 200,000 acres with an additional 70,000 acres to be conveyed.

Distributions were made for the purposes of maintaining improved properties, security,
and wildlife conservation.

Education and $105,000 Distributions made to provide for scholarships, grants, and elementary school trips.
development

Source: GAO analysis of ANC data. | GAO-16-113
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|
Figure 10: Self-Reported 8(a) and Non-8(a) Revenues for the Reviewed 26 8(a) ANC-
owned firms, 2011-2014°

Dollars (in millions)
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250

200 188

151
150 132 130

117

100
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50

2011 2012 2013 2014
Fiscal year

- 8(a) revenues
l:l Non 8(a) revenues

Source: GAO. | GAO-16-113
Source: GAO analysis of ANC Annual Updates. | GAO-16-113

Note-Totals are based on self-reported data submitted to SBA by the ANCs.
®Not all 26 8(a) ANC-owned firms provided annual reviews during 2011-2014.
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WASHINGTON, D.C. 20416

January 26, 2016

Mr. Seto J. Bagdoyan

Director

Forensic Audits and Investigative Service
General Accountability Office

441 G Street, NW

Washington, DC 20548

Subject: GAO-16-113, Alaska Native Corporations: Oversight Weaknesses
Continue to Limit SBA’s Ability to Monitor Compliance with 8(a)
Program Requirements

Dear Mr. Bagdoyan:

We appreciate the opportunity to respond to the Government Accountability Office’s (GAO)
draft report GAO-16-113, entitled Alaska Native Corporations: Oversight Weaknesses Continue
to Limit SBA’s Ability to Monitor Compliance with 8(a) Program Requirements. We take each
recommendation seriously, and understand the importance of the work you do to support
effective operations of government offices. As a result, SBA’s Office of Business Development
has made significant strides within the last 8 months to close several GAO recommendations
focused on the 8(a) Business Development (BD) program. These efforts resulted in the closing
of 8 of the 17 recommendations outstanding in 2015.

The draft report offers 6 recommendations on which we will provide comments. Our comments
include responses to the GAO’s recommendations and clarification for certain technical
discrepancies that should be corrected in the report before it is finalized.

The GAO examined SBA’s ability to (1) enforce regulations prohibiting the award of 8(a) sole
source follow-on contracts to ANC sister subsidiaries, (2) limit Alaska Native Corporation
(ANC) 8(a) subsidiaries from operating in the same primary line of business, and (3) address
challenges, if any, to SBA’s oversight and monitoring of 8(a) ANC-owned firms.

The GAO recommends, among other things, that SBA require agencies to specifically identify
whether a contract is a follow-on in their 8(a) offer letters to SBA; develop documentation, plans
and timelines for tracking ANC-owned firms’ revenues across various lines of business; and
enable its staff to access and share subsidiary data across district offices (DOs).
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Significant process improvements are already well underway to address some of the
recommendations in the Report. For example, in August 2015, the Alaska DO was assigned a
senior mentoring and training team by Office of Field Operations (OFO) Headquarters (HQ) to
review and address findings from an internal Field Activity Review from July 2015. As part of
addressing the findings of the Field Activity Review, the senior mentoring and training team
began to work with the Alaska DO on issues ranging from staffing, office operations, and 8(a)
BD program performance.

To address staffing gaps, the Alaska DO officials hired two Business Opportunities Specialists
(BOSs) in 2015, with another BOS and Economic Development Specialist (EDS) hire pending
by February 2016. To address the knowledge gap regarding ANCs and the 8(a) BD program and
procedures for all Alaska DO staff, senior District Officials and the OFO mentoring and training
team arranged and provided 10 legal and ANC/8(a) training sessions to Alaska DO staff. The
training was provided by subject matter experts from the Office of General Counsel, Office of
Business Development — Division of Program Eligibility and Certification, and OFO

HQ. Further, the mentoring and training team worked closely with Alaska DO officials to
identify 8(a) procedures that must be followed, to include secondary reviews/approvals, files
management, and annual review processing requirements. The team believes that the training
and mentoring will result in a fully functional office that can support the Agency’s mission and
requirements.

The next steps are that ongoing training and mentoring will continue in 2016 with monitoring of
performance metrics and regular check-ins with the OF O team by the Alaska DO.

SBA wants to emphasize that because of the audit’s focus on data files prior to 2015 and earlier
open discussions with the GAO team, many of the recommendations were anticipated and
already remediated. SBA also believes some of the GAO Report’s technical content is incorrect
and respectfully asks the GAO to modify the Report’s verbiage accordingly.

Responses to GAO’s Recommendations

GAO’S Recommendations for Executive Action for Office of Field Operations

To establish an effective compliance oversight process for ANC-owned firms in the SBA 8(a)
program as part of SBA’s efforts to develop a more comprehensive oversight strategy, the GAO
recommends that the Administrator of SBA direct District Office Staff implementing the
program to take the following three actions:

Recommendation 1:

Improve SBA’s ability to prohibit follow-on sole-source contracts from being awarded to ANC-
owned sister subsidiaries participating in the program by (1) requesting that procuring agencies
specifically state whether a contract is a follow-on in its offer letter, (2) providing additional
training to SBA staff that specifically addresses how to monitor for follow-on sole source
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contracts, and (3) providing additional guidance to SBA officials on the enforcement of related
policies.

SBA’s Response to Recommendation 1:
SBA believes it has already effectively implemented changes to address this recommendation.

In response to GAO’s recommendation: (1) requesting that procuring agencies specifically state
whether a contract is a follow-on in its offer letter. This is currently required in the FAR
19.804.2 and 13 C.F.R. § 124.502. The SBA continually emphasized these requirements in our
8(a) Program partnership agreement training with the Federal Acquisition Community. To this
point, the SBA significantly increased training to specifically address this and other 8(a) program
requirements. Through the 8(a) BD Office, the SBA trained 5 different federal agencies in FY14
with a total of 210 contracting professional in attendance; and trained 19 different federal
agencies in FY15 with over 860 contracting professionals in attendance. The list of federal
agencies and the corresponding number and contracting professionals for each session will be
forwarded for your consideration. Some of the federal agencies recorded the presentation to
have it readily accessible for refresher and new hire training sessions.

In response to GAO’s recommendation: (2) providing additional training to SBA staff that
specifically addresses how to monitor for follow-on sole source contracts. The SBA believes the
current risk mitigation measures are adequate for addressing this low risk issue. To this point,
the draft report acknowledges at footnote 33 on page 19 that of the 30 cases that the GAO
reviewed there were no follow-on sole source contract occurrences. To monitor and mitigate
risks of awarding 8(a) sole-source follow-on contracts to sister subsidiaries, the SBA
significantly increased training to federal agencies reinforcing the requirement to provide the full
acquisition history in the offer letter, and increased training/engagement for field business
opportunity specialists reminding them to focus on this issue when reviewing offer letters for
entity owned 8(a) firms. Further, the SBA continually conducts random sampling surveillance
through Field Activity Reviews at various district offices throughout the year. We believe these
risk mitigation efforts resulted in GAO finding no follow-on sole source contract occurrences
during the review.

In response to GAO’s recommendation: (3) providing additional guidance to SBA officials on
the enforcement of related policies. During 2015, SBA responded by providing training to field
staff officials on related policies. In addition, SBA is now holding back-to-back quarterly Field
BOS training sessions relating to all of the recommendation’s elements.

Also, in June 2015 the GAO closed an earlier recommendation related to this issue from Report
GAO-12-84:

Recommendation #4: “To improve oversight of tribal firms’ participation in the 8(a)
program, the Administrator of SBA should, in light of the new prohibition on awarding
8(a) sole-source follow-on contracts to sister subsidiaries, reinforce to procuring agencies
the requirement to provide the full acquisition history of the procurement in the offer
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letter, when available, and direct district office business development specialists to focus
on this issue when they review offer letters for tribal 8(a) firms.”

The GAO’s recent closure of the recommendation was based on SBA’s submission of an updated
partnership agreement template that addresses 8(a) sole-source follow-contracts, a listing of
SBA-hosted training sessions that covered this issue, including ANC-specific training held in
Arizona in 2012, and a copy of a PowerPoint used in training sessions regarding the new
partnership agreement. SBA believes that the documentation submitted in response to GAO
Report GAO-12-84 also addresses the elements of the recommendation in the 2016 draft report.

Recommendation 2:

Enhance internal controls and oversight of ANC-owned firms in the 8(a) program serviced in the
Alaska District Office by enforcing policies regarding the separation of duties and supervisor or

Administrator approval in order to improve supervisory review of ANC-owned firm transactions
and related documentation.

SBA’s Response to Recommendation 2:

SBA disagrees with this recommendation to increase internal controls and oversight, because
effective measures are already in place.

To address the knowledge gap regarding ANC/8(a) programs and procedures for all Alaska DO
staff, senior District Officials and the OFO mentoring team arranged and provided 10 legal and
ANC/8(a) training sessions to Alaska DO staff. Training was provided by subject matter experts
from the Office of General Counsel, 8(a)/ANC (Office of Business Development — Division of
Program Certification), and OFO HQ. Further, the mentoring and training team has worked
closely with Alaska DO officials to identify 8(a) procedures that must be followed, to include
secondary reviews/approvals, files management, and annual review processing requirements.

The ongoing training and mentoring will continue in 2016 with monitoring of performance
metrics and regular check-ins with the OFO team by the Alaska DO.

Note: Please see our technical comment relating to annual review approval separation of duties.

Recommendation 3:

Develop a comprehensive approach to staffing its Alaska District Office to include succession
planning, managing attrition and retirements in order to improve the agency’s capacity to keep
pace with oversight activities.
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SBA’s Response to Recommendation 3:

SBA disagrees with this recommendation to develop a new comprehensive approach to staffing,
because the SBA already addressed and mitigated the potential for reoccurrence of this issue
through new hires and training.

SBA acknowledges previous customer service challenges and inadequate staffing due to attrition
in the Alaska (AK) DO in recent years due to Voluntary Early Retirement Authority and
Voluntary Separation Incentive Program efforts.

However, the Alaska District Office officials hired two Business Opportunities Specialist (BOS)
in 2015, with another BOS and Economic Development Specialist (EDS) hire pending by
February 2016. Along with the increased staffing, to address the knowledge gap regarding
ANC/8(a) programs and procedures for all Alaska District Office staff, senior District Officials
and the OFO mentoring team arranged and provided 10 legal and ANC/8(a) training sessions to
Alaska District Office staff. Training was provided by subject matter experts from the Office of
General Counsel, 8(a)/ANC (Office of Business Development — Division of Program
Certification), and OFO HQ. The team believes that the new hires, training, and mentoring will
result in a fully functional office that can support the Agency’s mission and requirements.

Regarding succession planning, please see SBA’s responses to report GAO-15-347,
recommendations 3-5 at pages 123-124.

GAO Recommendations for Executive Action for Office of Business Development

The GAO also recommends that the Administrator of SBA direct the Associate Administrator of
Business Development to take the following three actions:

Recommendation 4:

Document its planned random surveillance method for tracking revenue generated under
subsidiaries’ primary and secondary lines of business, with milestones and timelines for when
and how the method will be implemented.

SBA’s Response to Recommendation 4:

SBA agrees with the recommendation, and has already started process improvements.

SBA has proposed changes to its existing regulations which would enable SBA to change an 8(a)
firm’s primary NAICS code. In October 2015, SBA established a new tracking mechanism

using Federal Procurement Data System (FPDS-NG) data regarding award obligations to entity-
owned firms. In tracking the revenue generated under a subsidiary’s primary and secondary
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NAICS codes, SBA is not using a random surveillance method, but instead tracking award
obligations for all entity-owned firms.

The tracking mechanism will be updated annually. SBA personnel will be provided instructions,
consistent with the proposed regulation, on how SBA associates should review the tracking
mechanism. Once the new regulations are finalized, SBA will post the tracking system to SBA’s
SharePoint, making it accessible to all BOSs. A sample document using the tracking mechanism
has been submitted to the GAO for review. SBA, in posting the tracking system to SharePoint in
February 2016 and updating it annually is meeting its implementation milestones and timelines.

Recommendation 5:

Provide the appropriate level of access to and sharing of relevant subsidiary data across district
offices, including primary and secondary NAICS codes and revenue data, once SBA develops a
database with the capabilities of collecting and tracking this revenue data as we recommended in
2012.

SBA’s Response to Recommendation 5:

SBA agrees with the recommendation, and has already started process improvements.

As noted above, once the new regulations are finalized, SBA will post the tracking mechanism to
SBA’s SharePoint site. This will provide the appropriate level of access to and sharing of
relevant subsidiary data across DOs.

Recommendation 6:
Enhance internal controls and oversight of ANC-owned firms in the 8(a) program by:

a) Ensuring that all ANC-owned firm files contain all relevant documents in accordance
with SBA program requirements to help facilitate SBA’s review of compliance with
applicable program regulations and guidance, including the collection of documents
related to follow-on sole-source contracts, benefits distributions reports, compensation
data, information about excessive withdrawals that do not benefit the ANC or the native
or shareholder community, as well as the submission of the annual reviews themselves.

b) Finalizing the agency’s plans to launch a new compliance office, including identifying
policies and procedures such as specific tasks, milestones, and timelines for the full
launch of the office.
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SBA’s Response to Recommendation 6:
a) SBA believes it has recently addressed this recommendation.

As detailed above, Alaska DO staff has received detailed training on the 8(a) procedures
that must be followed, to include secondary reviews/approvals, file management, and
annual review processing requirements.

b) SBA believes it has recently addressed this recommendation, with the full launch and
implementation of this office.

In 2015, SBA stood up a continuing eligibility review unit within its Office of
Certification and Eligibility and performed the required continuing eligibility reviews for
ANC-owned firms. The office completed 100% of the assigned reviews for fiscal year
2015. The team is adequately staffed, and will continue to fulfill this function. We
believe that this more in depth review enhances internal controls and oversight of ANC-
owned firms in the 8(a) BD program.

Note: Please also see our technical comment concerning the GAO’s use of the term “compliance
office.”

If you have additional questions or comments, please Shawn McKeehan, SBA GAO Liaison, at
(202) 205-7729.

Sincerely,

Ali J. Shiraka

Associate Administrator
Office of Government Contracting and Business Development
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related information across SBA regional
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SMALL BUSINESS ADMINISTRATION

Steps Taken on Long-Standing Weaknesses in SBA’s
Oversight of Tribal 8(a) Firms, but Additional Actions
Needed

What GAO Found

In three reports issued between 2006 and 2016, GAO has found persistent
weaknesses in the Small Business Administration’s (SBA) oversight and
monitoring of Tribal 8(a) firms, in particular the Alaska Native Corporations’
(ANC) subsidiary firms (ANC-owned firms) that participate in SBA’s 8(a)
program. Over the course of the program, qualified small, disadvantaged
businesses, including ANC-owned firms, can receive federal contract awards that
have been set aside solely for such businesses, and business development
support from SBA, such as mentoring, financial assistance, and other
management and technical assistance. In its three reports, among other things,
GAO found that SBA had (1) incomplete information and documentation on ANC-
owned firms and their compliance with regulatory requirements; (2) limitations in
its ability to track and share key program data needed to enforce its own
program; (3) insufficient staffing in its Alaska District Office to carry out necessary
and critical monitoring tasks; and (4) inadequate or vague program guidance for
clearly communicating to staff how to interpret new regulations.

GAO made 21 recommendations to SBA that address weaknesses in SBA’s
oversight and monitoring of ANC-owned firms participating in the 8(a) program.
SBA has taken steps to implement many of those recommendations, including
enhancing training for SBA staff that emphasized program rules, and developing
and implementing a regulation that helps SBA better enforce rules against ANC-
owned firms obtaining contracts for which they were not necessarily eligible.

However, SBA has not yet implemented recommendations that, if implemented
as intended, could significantly improve its oversight of the 8(a) program. For
example, SBA has not yet addressed limitations raised in GAO’s 2006 and 2016
reports regarding SBA’s tracking of revenue information for ANC-owned firms,
which limits SBA’s oversight of 8(a) rules prohibiting multiple subsidiaries under
one ANC from generating revenue in the same primary line of business—which
8(a) program regulations intend to limit. SBA officials informed GAO of the
agency'’s plans to develop an information system capable of addressing this
issue. However, at the time of GAO’s 2016 report, SBA could not provide
detailed information or plans about this system, and as of today, the agency
could not provide documentation that this system is operational. As another
example, SBA has not addressed GAO’s 2006 recommendation to consistently
determine whether other small businesses are losing contracting opportunities
when SBA awards contracts through the 8(a) program to ANC-owned firms, as
required in regulation—an area where GAO found that SBA had fallen short in its
oversight. Instead, in 2009, SBA reported that it performed a single analysis of a
limited set of procurement data from a limited period and concluded the data did
not indicate that other small 8(a) firms (e.g., black-owned, Hispanic-owned, and
others) were losing contracting opportunities to ANC-owned firms. However,
SBA'’s actions did not address the intent of GAO’s recommendation to
“consistently” perform this oversight. Absent action on these recommendations,
the program continues to be at risk of noncompliance.
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Chairwoman Chu, Ranking Member Spano, and Members of the
Subcommittee:

Thank you for the opportunity to discuss our prior work on weaknesses in
the Small Business Administration’s (SBA) oversight and monitoring of
Alaska Native Corporations (ANC) subsidiary firms (“ANC-owned firms”)
that participate in the agency’s 8(a) program and the actions SBA has
taken to address these weaknesses." The 8(a) program is one of the
federal government’s primary vehicles for developing socially and
economically disadvantaged small businesses, including those firms
owned by ANCs. One of the key benefits of this program is the ability for
ANC-owned firms to receive federal contract awards noncompetitively for
any dollar amount.? Federal obligations under SBA’s 8(a) Business
Development Program totaled about $10.9 billion in fiscal year 2019.3

From 2006 through 2016, we issued three reports detailing the limitations
of SBA’s oversight and monitoring of ANC-owned firms participating in the
8(a) program.* In our 2006 report, we noted that, among other things,
SBA'’s program rules did not anticipate the complexity of ANC firm
structures. Our subsequent reports in 2012 and 2016 also found various
limitations in SBA’s oversight, including limitations in SBA’s ability to
share key data across its district offices and long-standing staffing

'Under SBA’s regulations, ANCs are defined as any Regional Corporation, Village
Corporation, Urban Corporation, or Group Corporation organized under the laws of the
State of Alaska in accordance with the Alaska Native Claims Settlement Act, as amended.
13 C.F.R. § 124.3. In this testimony, the term “ANC” refers to one of these parent
corporations, usually located in Alaska. The term “ANC-owned firm” in this testimony
denotes a business owned by an ANC (wholly or partially) that is participating in SBA’s
8(a) program.

2Although many of these benefits also apply to Indian tribes, Native Hawaiian
Organizations, and Community Development Corporations, the majority of this testimony
focuses on the rules as applied to ANC-owned firms participating in the 8(a) program.
Congress initially passed legislation in 1986 that allowed ANC-owned firms to participate
in SBA’s 8(a) program, and subsequent laws established and clarified their distinct
advantages in the program.

3These data are current in Federal Procurement Data System (FPDS) as of October 7,
2019.

“GAO, Contract Management: Increased Use of Alaska Native Corporations’ Special 8(a)
Provisions Calls for Tailored Oversight, GAO-06-399 (Washington, D.C.: Apr. 27, 2006);
Federal Contracting: Monitoring and Oversight of Tribal 8(a) Firms Need Attention,
GAO-12-84 (Washington, D.C.: Jan. 31, 2012); and Alaska Native Corporations: Oversight
Weaknesses Continue to Limit SBA’s Ability to Monitor Compliance with 8(a) Program
Requirements, GAO-16-113 (Washington, D.C.: Mar. 21, 2016).
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challenges specific to its Alaska District Office, which oversaw the
majority of ANC-owned firms in the 8(a) program. More recent reports
issued by the SBA Office of Inspector General demonstrate that SBA
continues to face challenges in its oversight of the 8(a) program, in
general.®

My testimony today will discuss (1) highlights of the aforementioned
reports related to Tribal firms, including ANC-owned firms, participating in
the 8(a) program, and (2) the extent to which SBA has addressed the
recommendations we made in those reports.® From 2006 through 2016,
GAO issued three reports detailing the limitations of SBA’s oversight and
monitoring of ANC-owned firms participating in the 8(a) program. We
reviewed information from SBA on the status of their efforts to implement
the recommendations as of October 2019. We conducted the work on
which this statement is based in accordance with generally accepted
government auditing standards. More detailed information on our
objectives, scope, and methodology for that work can be found in each of
the reports mentioned above. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit
objectives. We believe that the evidence obtained provides a reasonable
basis for our findings and conclusions based on our audit objectives.

Background

The 8(a) program is designed to assist small, disadvantaged businesses
in competing in the American economy through business development.’
Over the course of the program, qualified small, disadvantaged
businesses can receive business development support from SBA, such
as mentoring, procurement assistance, business counseling, training,

5Small Business Administration, Office of Inspector General, 8(a) Business Development
Program Eligibility, rpt. no. 16-13 (April 2016); Small Business Administration, Office of
Inspector General, Reassessment of Eligibility Requirements for 30 Firms in SBA’s 8(a)
Business Development Program, rpt. no. 17-15 (July 2017); and Small Business
Administration, Office of Inspector General, Improvements Needed in SBA’s Oversight of
8(a) Continuing Eligibility Processes, rpt. no.18-22 (September 2018). These three Office
of Inspector General reports discussed the 8(a) program generally.

6GA0-06-399, GAO-12-84, and GAO-16-113.

"Participating firms must qualify as “small” under an industry size standard as measured
by the average number of employees over the past 12 months or average revenues
generated from the previous 3 years, in addition to being majority-owned by a
disadvantaged individual or a qualified entity.
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financial assistance, surety bonding, and other management and
technical assistance. One of the key areas of support is eligibility for
competitive and sole-source federal contracts that are set aside for 8(a)
businesses, which can be an important factor of the financial
development for ANC-owned firms.® Oversight and monitoring of all firms
participating in the 8(a) program are delegated to each of SBA’s 68
district offices nationwide. Of its 68 district offices—staff at the Alaska
District Office were assigned and oversaw the majority of all participating
ANC-owned firms.®

ANCs and ANC-owned firms have a unique status in the 8(a) program
and can enter into complex business arrangements In terms of their
organizational structures, ANCs can be either for-profit or not-for-profit
and can own a family of for-profit subsidiary firms, including but not
limited to, wholly owned holding companies that often provide
administrative support to smaller sister ANC-owned firms. As a condition
of the 8(a) program, participating ANC-owned firms must be for-profit.
Generally, ANC-owned firms can remain in the 8(a) program for up to 9
years, provided they maintain their eligibility. During the first four
“developmental” years, participating firms may be eligible for assistance
in program areas including sole-source and competitive 8(a) contract
support, and training in business capacity development and strategies to
compete successfully for both 8(a) and non-8(a) contracts, among other
things. In the last 5 years, firms prepare to transition out of the program,
and are required to obtain a certain percentage of non-8(a) revenue to
demonstrate their progress in developing into a viable business that is not
solely reliant on the 8(a) program.

8A set-aside is an acquisition reserved exclusively for participation by small businesses.
These may be awarded to SBA for performance by eligible 8(a) firms on either a
competitive or sole-source basis. A sole-source award is a contract awarded, or proposed
for award, without competition.

9GAO-16-113. Specifically, this represents ANC-owned firms active in the program from
fiscal years 2011 through 2014. Because we have not conducted any further work since
2016, we cannot say whether the proportion of firms assigned to the Alaska District Office
remains the same.
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SBA Has Faced
Long-Standing
Weaknesses in Its
Oversight and
Monitoring of Tribal
Firms’ Compliance
with 8(a) Program
Requirements

Across three reports on SBA’s 8(a) program, we have found persistent
weaknesses in the oversight and monitoring of participating Tribal firms,
in particular ANC-owned firms.'° Specifically, we found that SBA had (1)
incomplete information and documentation on ANC-owned firms’
compliance with regulatory requirements; (2) limitations in its ability to
track and share key program data needed to enforce revenue rules of
Tribal firms, including ANC-owned firms; (3) insufficient staffing in its
Alaska District Office to carry out necessary and critical monitoring tasks
of ANC-owned firms; and (4) inadequate program guidance for clearly
communicating to staff how to interpret new regulations.

Incomplete information and documentation on ANC-owned firms
and their compliance with regulations: We reported in 2016 that during
a 2014 site visit to the Alaska District Office, we noted that incomplete
information and documentation limited SBA’s oversight of the regulatory
requirements specific to ANC-owned firms we examined."" For example,
SBA faced significant challenges in providing us with very basic
information on ANC-owned firms, such as the total number of firms
serviced by the agency. For example, during the course of our review, it
took 3 months for SBA to provide us with a list of ANC-owned firms in the
8(a) program, and on three separate occasions SBA officials provided
three separate numbers for the total number of ANC-owned firms—
ranging from 226 to 636. We noted in our 2016 report that SBA’s inability
to account for and make available principal information on all of the ANC-
owned firms participating in the program raises concerns about the
integrity of the agency’s internal controls and ability to provide effective
and sustained oversight.

As another example, we reported in 2016 that SBA was unable to provide
seven of 30 required agency offer letters for 8(a) contracts that we
requested for our review of contracts that may have been follow-on, sole-
source contracts. According to the regulation, these required offer letters

"“According to the Standards for Internal Control in the Federal Government, known as the
“Green Book,” oversight is the establishment of a strategic direction and obligations for the
agency that relate to accountability; this includes overseeing management’s design,
implementation, and operation of an internal control system. Monitoring is the activities
management establishes and operates to assess the quality of performance over time and
promptly resolve findings of audits and other reviews. GAO, Standards for Internal Control
in the Federal Government, GAO-14-704G (Washington, D.C.: September 2014).

"These regulatory requirements include prohibitions against awarding sister ANC-owned

firms’ follow-on, sole-source contracts and sharing of primary North American Industry
Classification System (NAICS) codes by sister ANC-owned firms.
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are critical documents that could have assisted SBA staff in
understanding a contract’s acquisition history and any small business that
performed this work prior to any subsequent awards. Once an applicant is
admitted to the 8(a) program, it may not receive an 8(a) sole-source
contract that is also a follow-on contract to an 8(a) contract that was
performed “immediately previously” by another 8(a) program participant
(or former participant) owned by the same ANC. We found that SBA’s
inability to enforce the regulatory prohibition against follow-on, sole-
source contracts was directly tied to the quality of the documentation it
collected from contracting agencies. While we found that one program
official in the Alaska District Office took steps during our 2016 review to
ask agencies to specifically report whether contracts are follow-on, sole-
source awards in offer letters, we have no evidence supporting that this
practice was more broadly adopted by the program as a whole.
Ultimately, we recommended and SBA agreed to enhance its internal
controls and oversight of ANC-owned firms in the 8(a) program by
ensuring that all ANC-owned firm files contain all relevant documents and
information and providing additional guidance and training to SBA staff on
the enforcement of related policies, among other things.

Limitations in tracking and sharing key program data needed to
enforce 8(a) revenue rules: In all three reports mentioned in this
testimony, we found that SBA faced limitations in tracking information on
the primary revenue generators for Tribal firms, including ANC-owned
firms, to ensure that multiple firms under one parent ANC are not
generating their revenue in the same primary line of business—that is,
expressed as and operating under the same North American Industry
Classification System (NAICS) code—which SBA'’s regulation intends to
limit. As discussed later in this testimony, we first identified this issue in
our 2006 report, noting that SBA was not effectively tracking ANC-owned
firms’ revenue data to ensure that the sister firms were not generating the
majority of revenue in the same line of business. We recommended that
SBA collect information on the participation of 8(a) ANC-owned firms as
part of required overall 8(a) monitoring, to include tracking the primary
revenue generators for ANC-owned firms and to ensure that multiple
subsidiaries under one ANC are not generating their revenue in the same
primary line of business. Then in our 2012 report, we found that SBA had
not addressed this limitation and recommended that SBA develop a
system that had the capability to track revenues from ANC-owned firms’
primary and secondary lines of business to ensure that ANC-owned firms
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under the same parent ANC are not generating the majority of their
revenue from the same primary line of business.?

In our 2016 report, we found that SBA still had not developed such a
system and thus was not effectively tracking and sharing the type of
revenue information needed to ensure 8(a) ANC-owned firms are
following the intent of 8(a) revenue rules.'® For example, we found that
without such a system, sister ANC-owned firms owned by the same ANC
could circumvent the intent of the prohibition. In particular, one sister
ANC-owned firm could generate a greater portion of revenues under its
secondary line of business that another sister ANC-owned firm is using as
its primary line of business. Although this type of activity is not prohibited,
we determined that if such activity is left untracked, a firm’s secondary
line of business could effectively become its primary revenue source in
the same line of business that its sister firm claims for its primary line of
business without actually violating SBA’s regulation.™ During our 2016
review, we found 5 pairs of ANC-owned firms participating in the 8(a)
program from fiscal years 2011 through 2014 that concurrently generated
millions of dollars in the same line of business as their sister ANC-owned
firm’s primary line of business, while generating less or no revenue under
their own primary line of business.' As we found then, such activity
could, intentionally or not, potentially circumvent the intent of SBA’s
prohibition, and as discussed later, we recommended that SBA take
action to prevent ANC-owned firms from circumventing this rule. Figure 1
below illustrates one example we reported on in our 2016 report.

'21n 2006 and 2012, SBA did not respond in our report to whether it intended to implement
these recommendations.

13SBA’s regulation prohibit an ANC from owning 51 percent or more of an 8(a) applicant
that is the sister subsidiary of another 8(a) participant, which either at the time of
application or within the previous 2 years, has been operating in the 8(a) program under
the same primary NAICS code as the applicant. However, two ANC-owned sister
subsidiaries may share the same primary high-level NAICS code as long as they do not
share the same subcategory with corresponding size standard. The prohibition’s goal is to
assist ANC-owned firms with diversifying their businesses in such a way that would enable
them to survive in the market after they leave the 8(a) program.

4As mentioned earlier, a NAICS code describes a firm’s primary describes a firm’s
primary or secondary line of business.

"SAt the time of our 2016 report, SBA’s regulations did not require an ANC-owned firm to
generate any revenue under its primary line of business (expressed as a NAICS code).
Subsequently, SBA promulgated new regulations that allow it to change an 8(a) ANC-
owned firm’s primary NAICS code to the code that generates the greatest portion of the
firm’s revenues.
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Figure 1: Example of Two Sister Subsidiaries Generating Millions of Dollars in Revenue in the Same Line of Business

From fiscal years (FY) 2011 through 2014, Alaska Native Corporation-30 (ANC-30) owned Subsidiary 1 when it generated much less in revenue under its
primary North American Industry Classification System (NAICS) code 334511 while generating millions more in secondary NAICS code 561210 that was
the same NAICS code that Subsidiary 2 used for its primary NAICS code. In effect, this activity could have potentially circumvented, but not necessarily
violated, the Small Business Administration’s (SBA) prohibition on sister ANC-owned subsidiaries sharing the same primary NAICS code.?

Subsidiary 1
application
certified
and enters
program

Fiscal years

ANC-30 owns 100% ANC-30 owns 100%
of Subsidiary 1 of Subsidiary 2
Subsidiary 1 l |
| Subsidiary 2 |
Subsidiary 2
application
certified Subsidiary 1 Subsidiary 2
and enters exits scheduled to
program

program exit program

Period of activity
and concern

Primary NAICS code: 5612102
NAICS code Industry Description: Facilities Support Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $3,327,866

Primary NAICS code: 334511
NAICS code Industry Description: Search, Detection, Navigation, Guidance, Aeronautical,

and Nautical System and Instrument Manufacturing
Total Federal and Non-Federal Revenue Through FY11 and FY14: $7,960,556

Secondary NAICS code: 56121072
NAICS code Industry Description: Facilities Support Services
Total Federal and Non-Federal Revenue Through FY11 and FY14: $68,080,462

”1 Period of activity and concern - Both subsidiaries concurrently received federal obligations and generated revenue in the same line of business under NAICS

I =/="4 code 561210 while active in the 8(a) program from fiscal years 2011 through 2014. However, the subsidiaries’ parent ANC did not violate SBA's prohibition
because the subsidiaries did not both claim to use NAICS code of 561210 as their primary NAICS code.

Source: GAO. | GAO-20-184T

#SBA prohibits ANCs from owning 51 percent or more of an 8(a) applicant that is the sister subsidiary
of another 8(a) participant that, either at the time of application or within the previous 2 years, has

been operating in the 8(a) program under the same primary line of business (expressed as a NAICS
code) as the applicant.
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Insufficient staffing levels in SBA’s Alaska District Office: In our 2006
report, we noted that SBA lacked adequate staffing levels in the Alaska
District Office—a district office responsible for the oversight of the
majority of ANC-owned firms. Our reports, and a 2008 report issued by
the SBA’s Office of the Inspector General, have shown that inadequate
staffing was a long-standing challenge and a consistent weakness that
directly contributed to SBA’s inability to provide adequate oversight. In our
2012 report, we noted that ANC-owned firms could quickly outgrow the
program. It should be noted that we recommended that SBA evaluate its
staffing levels in 2006, and in our 2016 report, we found that the staffing
challenges persisted. As a result, we found that SBA needed a sustained
and comprehensive approach to staffing its Alaska District Office in order
to conduct sufficient oversight of ANC-owned firm activities. We were told
that frequent staff turnover directly contributed to the limited number of
staff in the Alaska District Office with ANC firm expertise—limiting their
ability to conduct effective and timely oversight of the ANC-owned firms
participating in the program. An SBA official told us at the time that the
optimum number of staff for the Alaska District Office was five with no
more than 100 assigned 8(a) firm files each; however, that office had 1.5
staff responsible for about 200 files each.'® We found, based on SBA
documentation and observation during our site visit to Alaska that,
because of this staffing shortage, supervisory review of contract
monitoring activities and annual reviews fell behind, resulting in a backlog
of oversight duties related to ANC-owned firms."”

In 2016, we found that SBA took some short-term actions to address the
issues that we identified, such as temporarily redistributing the
management of ANC-owned firm files across several other district offices
and within the Alaska District Office. As for long-term action, SBA officials
provided us with documentation describing the program’s long-term
staffing strategy, which included succession planning and managing
attrition. For example, SBA planned to hire four additional BOS, and an
attorney who understands ANCs. At that time, SBA began implementing
its staffing strategy by hiring additional business opportunity specialists
for its Alaska District Office. However, we have not evaluated whether the

'60f the two staff we interviewed, one was part-time and new to the Alaska District Office.

7 ANC-owned firms must submit annual reviews to their district offices documenting their
progress over the program year. One of the objectives of the review is to monitor a firm’s
growth and progress towards attaining the ability to compete in the open market without
SBA'’s assistance. Business opportunity specialists review the report and determine
whether a firm has maintained its eligibility for the program.
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agency implemented the remainder of its strategy for succession planning
and managing attrition.

Inadequate program guidance: We reported that SBA lacked program
guidance that could have assisted the Alaska District Office in improving
staff's knowledge of program rules and monitoring practices. We initially
raised our concern about the need for strong guidance in 2006 given the
unique status in the 8(a) program and relationships entered into by ANC-
owned firms. For our 2012 report, SBA officials told us that it was in the
process of updating its program guidance for the program. However, in
our 2016 report, we similarly found that staff lacked sufficient guidance
and training on key program regulations and internal monitoring practices,
and concluded that resulting inconsistent supervisory review of ANC
transactions and related documentation increased SBA'’s vulnerability to
compliance and fraud risks.

Several months after we issued our report in 2016, SBA issued updated
standard operating procedures on program rules that address the 2011
regulatory changes related to sister ANC-owned firms receiving follow-on,
sole-source contracts and sister subsidiaries sharing primary NAICS
codes. In addition to updating the guidance, SBA also provided training to
its Alaska District Office staff on its 2011 regulations, specifically training
on prohibitions against follow-on sole source contracts. SBA officials also
told us in 2016 that staff in the Alaska District Office were provided
training in supervisory review and other critical file management
procedures, which we noted were weaknesses.
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SBA Has Not Yet
Implemented Some
Key
Recommendations to
Address Oversight
and Monitoring
Weaknesses

To address the weaknesses described above, as well as others related to
oversight and monitoring, our 2006, 2012, and 2016 reports contained a
total of 21 recommendations to SBA.

While SBA has fully implemented 15 of these recommendations, SBA has
not implemented six recommendations—three of which we highlight in
this statement. All six recommendations are important to enhancing
SBA'’s oversight of ANC-owned firms in the 8(a) program.'® We have not
evaluated the operational effectiveness of SBA’s actions to implement the
15 recommendations, but if effectively implemented, those actions should
help SBA improve its oversight and monitoring of ANC-owned firms in the
8(a) program. In response to our recommendations, SBA’s actions
included

« providing training to its staff that emphasized regulations governing
the requirement for procuring agencies to specifically state whether a
contract is a follow-on contract in their offer letters, which could help
reduce the award of a follow-on, sole-source contracts to sister ANC-
owned firms;

« developing and enacting a regulation that gives SBA the authority,
under certain circumstances, to change an ANC-owned firm’s primary
line of business (expressed as a NAICS code) to the NAICS code that
generates the greatest portion of the firm’s revenue; this action is
intended to help SBA enforce rules preventing sister ANC-owned
firms from operating in the same primary lines of business; and

« updating and providing written guidance to field staff officials on the
enforcement of follow-on sole-source contract regulations.'®

However, to date SBA has not provided us with evidence that it has
implemented the three following recommendations, which if implemented
as intended, could significantly improve its oversight of the 8(a) program.
Absent action on these recommendations, SBA exposes the program to
continued noncompliance.

"8 addition to the three recommendations highlighted in this report, the remaining three
recommendations were focused on addressing control weaknesses pertaining to
determining when ANC-owned firms are obtaining a substantial unfair competitive
advantage in an industry and guidance for agency contracting officers on how to comply
with requirements of the 8(a) program, among other things.

"SThis is not an exhaustive list of the actions SBA reported taking to implement 15
recommendations. Further, we did not evaluate the operational effectiveness of the
actions that SBA reported to us.
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Tracking revenue data and other information on 8(a) ANC-owned
firms: As previously discussed, SBA’s regulation prohibits ANCs from
owning multiple firms that operate under the same primary line of
business (expressed as a primary NAICS code). In each of our 2006,
2012, and 2016 reports we identified weaknesses in SBA’s ability to track
this information in order to prevent sister ANC-owned firms from violating
this rule or circumventing its intent. As a result, in 2006 we recommended
that SBA track the primary revenue generators for ANC-owned firms and
to ensure that multiple subsidiaries under one ANC are not generating
their revenue in the same primary line of business, among other things.
Similarly, in 2012 we recommended that, as SBA is developing a tracking
system, it should take steps to ensure that the system tracks information
on ANC-owned firms, including revenues and other information.?° In 2006
and 2012, SBA did not indicate whether it agreed with and intended to
implement these recommendations. However, during our 2016 audit, SBA
informed us that it had plans to address this issue, but could not provide
any details. We therefore recommended in 2016 that SBA document this
planned method for tracking revenue generated under subsidiaries’
primary and secondary lines of business. SBA agreed to implement this
2016 recommendation. As part of this recommendation, we stated that
SBA’s documentation should include milestones and timelines for when
and how the method will be implemented. We also recommended that
SBA provide the appropriate level of access to and sharing of relevant
subsidiary data across district offices, including primary and secondary
lines of business and revenue data, once SBA develops a database with
the capabilities of collecting and tracking these revenue data.

In August 2018, SBA informed us that regulations promulgated in 2016
allow it to change an 8(a) ANC-owned firm’s primary line of business
under certain circumstances if the greatest portion of the firm’s revenues
evolved from one line of business to another. In our 2016 report, we
concluded that the new regulations were a step in the right direction but
would be difficult to implement effectively without the proper tracking and
visibility of revenue data that we describe above and in our 2016 report.
In 2018, SBA officials noted that they were testing an analytics tool that,
they said, would allow them to track revenues for ANC-owned firms, as
we recommended. SBA’s estimated completion date for the evaluation
and implementation of this tool was December 31, 2018, but as of

20This recommendation also recommended that SBA use this database to track other
contract information on 8(a) contracts to help ensure that district officials have information
necessary to enforce the 8(a) program regulations.
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October 2019, SBA has not been able to provide documentation on
whether this action has been implemented. We will continue to monitor
SBA'’s efforts to implement this recommendation.

Criteria thresholds for contract modifications: As we reported in 2006,
SBA regulation requires that when the contract execution function is
delegated to the procuring agencies, these agencies must report to SBA
certain 8(a) information, including contract modifications.?' Further, the
agreements between SBA and the procuring agencies that we reviewed
in 2006 require that the agencies provide SBA with copies of all 8(a)
contract modifications within 15 days of the date of the contract award.
However, in our 2006 report, we found that contracting officers were not
consistently following these requirements. While some had notified SBA
when incorporating additional services into the contract or when
modifying the contract ceiling amount, others had not. Hence, we
recommended that when revising relevant regulations and policies, the
SBA Administrator should revisit the regulation that requires agencies to
notify SBA of all contract modifications and consider establishing
thresholds for notification. In 2006, SBA disagreed with this
recommendation and thus had not revisited this regulatory requirement,
but rather reiterated a preexisting requirement to provide all contract
modifications, including administrative modifications, to SBA. We
determined that this action did not fulfill our recommendation as it does
not help to ensure that agencies are going to comply with the regulatory
requirement.

Small businesses potentially losing contracts to 8(a) ANC-owned
firms: In our 2006 report, we found SBA’s oversight had fallen short in
that it did not consistently determine whether other small businesses were
losing contracting opportunities when large, sole-source contracts were
awarded to ANC-owned firms. Further, we found cases where SBA did
not take action when incumbent small businesses lost contract
opportunities when ANC-owned firms were awarded a large sole-source
contract. Hence, we recommended, that when revising relevant
regulations and policies, the SBA Administrator should consistently
determine whether other small 8(a) businesses are losing contracting
opportunities when awarding contracts through the 8(a) program to ANC-
owned firms. SBA did not agree with this recommendation, nor did it

21Through partnership agreements between SBA and procuring agencies, SBA may
delegate some responsibility for contract execution and administration to the contracting
officers at the procuring agencies.
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address the intent of this recommendation by developing a procedure to
consistently perform this action. Instead, SBA reported to us that in 2009
it performed a single analysis of a limited set of procurement data from a
limited period and concluded the data did not indicate that other small
8(a) firms (e.g., small businesses which are unconditionally owned and
controlled by one or more socially and economically disadvantaged
individuals, such black-owned and Hispanic-owned firms) were losing
contracting opportunities to ANC-owned firms. We continue to believe
that without a strategy for consistent monitoring of this issue, SBA is
limited in determining the extent to which other small 8(a) businesses are
being adversely impacted by contracts awarded to ANC-owned firms.

In summary, the findings | have described in my statement today have
persisted over time as SBA has struggled to articulate and execute an
effective overall monitoring and oversight strategy. Implementing our
remaining recommendations could help SBA address its monitoring and
oversight control weaknesses in a comprehensive manner.

Chairwoman Chu, Ranking Member Spano, and Members of the
Subcommittee, this completes my prepared statement. | would be
pleased to respond to any questions that you may have at this time.

For further information regarding this testimony, please contact Seto J.
GAO Contact and Bagdoyan, (202) 512-6722 or bagdoyans@gao.gov. In addition, contact
Staff points for our Offices of Congressional Relations and Public Affairs may
Ack led be found on the last page of this statement. Individuals who made key
cknowledgments

contributions to this testimony are: Latesha Love (Assistant Director),
Tatiana Winger (Assistant Director), Flavio Martinez (Analyst in Charge),
Carla Craddock, April VanCleef, Tracy Abdo, Marcus Corbin, Colin
Fallon, Julia Kennon, Barbara Lewis, Michele Mackin, Maria McMullen,
James Murphy, Anna Maria Ortiz, William Shear, and Erin Villas.
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