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THE CONSTITUTION AND LOCAL GOVERNMENT

The system of local government in Alaska i1s only partially
developed. It consists of twenty-nine incorporated cities,
twenty-one of which also function as city school districts, eight
independent school districts, and a number of public utility
districts. The area, functions, and general nature of these units
are discussed in Publication No. 21-6, Local Government in Alaska,
issued by the Alaska Legislative Council. In addition, the
territory is divided in various ways for purposes of administer-
ing certain territorial government functions and into four large
divisions for judicial purposes. Only a very small portion of
the territory is organized at all for the performance of any
functions of local self-government. Present national and
territorial statutes permit additional units to be formed; but
such units under existing legislation are limited as to size,
authority, and functions. There is no general county structure,
nor is there a pattern of townships, towns, villages, or other
officially recognized unit such as are common in most states of
the United States. Indeed, under territorial arrangements, no
county structure is permissible except by affirmative action of

the United States Congress.



Although articles creating local government units were
omitted from some of the earlier state constitutions, virtually
all later charters make some provision for local government
structure or instruct the legislature to so provide. Others
acknowledge existing structure by reference iIn numerous provi-
sions. The whole subject i1s generally recognized to be of con-
stitutional significance, for it relates to a major field of
legislative action, is often fundamental to the system of rep-
resentation adopted for the legislature, has strong bearing on
the manner of administering numerous state functions, and, of
probably greatest importance, 1t provides the basis upon which
the citizens of individual communities can regulate their local
affairs and perform for themselves many necessary services.

Theorists have waxed eloquent on the fundamental role of
local political institutions in a democratic society. Lord Dur-
ham, 1In reporting to the British government on the state of affairs
in Canada in 1838 commented;

The utter want of Municipal institutions giving the

people any control over their local affairs may indeed

be considered as one of the main causes of the failure

of representative government, and of the bad administra-

tion of the country.

Similarly, some forty-four years later Alexis de Tocqueville
asserted that "a nation may establish a system of free government,

but without municipal institutions, i1t cannot have the spirit of

liberty.” Nothing in subsequent years has served to dim the ardour



of those who see in strong local government institutions one of
the fundamental ingredients of a democratic society. Indeed,
the record 1is clear that the forces of democracy have found the
going most difficult in those countries and regions where the
citizens of local communities have developed no tradition of
managing their own affairs. The more diverse the region and the
more isolated the population centers, the more important becomes
the provision of adequate authority for the exercise of local
judgment and initiative in governmental matters. Few will ques-
tion the need for suitable local government provisions in a
modern state constitution.
The American Pattern of Local Government

In spite of general agreement that local government is of
fundamental i1mportance in the American democratic system, there
is little uniformity of views as to what the local structure
should be or with what powers the local units should be endowed.
The pattern of local government that has come to prevail through-
out most of the United States was created by a successive trans-
plantation of eastern seaboard concepts as the population moved
westward across the American continent. Well-known and understood
units were established i1n new territory long before statehood
came about in most western areas, and little thought was given
to the possible i1mpact of changing times and place upon older
arrangements that had served well during the period of colonisa-

tion and formation of the American nation. In the North, the



township structure was carried along with the county and the
municipality from New England and the Middle-Atlantic states,

but i1t died out west of the Mississippi. In the South, the county
and the municipality were carried westward into Texas and beyond,
much as they had existed in Georgia, the Carolinas, and other
southeastern states.

Of no lesser significance than the carryover of established
ideas was the influence of the surveyor and the engineer whose
handiwork soon blanketed the western plains with neat checker-
boards of little squares each with a specific number of acres
and each ripe for designation as a county. The designation of
local government areas became a problem in mathematics. [In the
Far West, topography emerged as a major factor iIn area designha-
tion, tempered somewhat in California by the influence of Spanish
land grants and Mexican jurisdictional arrangements. In the end,
however, every state in the Union adopted a pattern of local
jurisdictions i1nvolving counties and municipalities. |In the East,
Rhode Island never organized its counties, and iIn numerous other
states the township continued In existence as an additional layer
of local government. In a few states, other units such as boroughs,
towns, and villages exist as subdivisions of counties, sometimes
for purposes of local government in rural areas, and sometimes
as part of a system of municipal classificéiion- In New England
the town is the principal unit of local government, and the

county is little more than a judicial district.



Uniformity in the American pattern of local government is
more apparent than real in many respects, for although units
may be called by the same names their organization, powers,
and composition vary widely. Local government 1is a creature
of the state. It derives i1ts existence from the state con-
stitution and state laws, and scarcely any two states have
viewed the matter in identical light. Thus in some states, of
which Wisconsin, Michigan and California are examples, muni-
cipal units are endowed with considerable autonomy and broad
powers with respect to both internal organization and range
of activities. In other states, such as Tennessee and Indiana,
municipal governments must function within the framework of
highly restrictive state legislation. Counties, with a few
important exceptions, are essentially extensions of state gov-
ernment that provide few opportunities for residents to influence
policies and programs by local action. Although residents
elect county officers at the polls, the duties and functions
of the officers are generally specified in great detail in
state law and the legislative power of county boards iIs in some
cases almost non-existent. In a fev; states, of which Virginia
and California are examples, some counties have been authorized
to draft their own charters, set up their own organization,
and function virtually as enlarged municipal corporations. In
Texas, the counties have been authorized to develop home-rule
charters, but none has done so in spite of the fact that per-

missive legislation has been on the books for a number of years.



An essential feature of the American local government
pattern i1s the great number of special districts, of which
school districts are by far the most common, some independent
of other units and some to a greater or lesser degree dependent
on county, township, or municipal units. Some special districts
or special authorities are creations of the state and as such
are hardly to be classed as local government units even though
they may provide local services in particular areas. Some
special authorities, such as the Port of New York Authority,
owe their existence to inter-state compacts.

Every state and the territories of Alaska and Hawaili and
the Commonwealth of Puerto Rico have special districts for one
purpose or another apart from operation of schools. The greatest
number are to be found in Illinois and California where in each
case they number well over a thousand. [In many cases they are
subject to creation by county boards of supervisors upon peti-
tion of electors and after hearing and referendum. They func-
tion as governmental units by reason of separate officialdom,
independent taxing authority, specifically defined territorial
jurisdiction, and similar attributes. They vary iIn purpose
from the abatement of mosquitos and the provision of street
lighting to fire and flood control, operation of parks, develop-
ment of ports and harbors, and operation of public transportation

facilities. California has sixteen special districts to provide



and maintain memorial halls, nine to provide police protection,
and 206 to provide and operate cemeteries. Nebraska has a
considerable number of noxious-weed eradication districts and
Wyoming counties may organize predatory animal districts for
the eradication of animals that prey upon livestock. Indeed,
there 1i1s virtually no function of local government that is not
in one place or another entrusted to some form of special dis-
trict or authority apart from the basic structure of county,
township, and municipality. It is to be noted, however, that
there are no districts or authorities endowed with the powers
of general local government. Virtually all units are restricted
in the scope of their activities to one or several related
functions, although in a few instances— notably those of a
number of metropolitan area districts— such functions have
been broadly conceived and construed.
Other Local Government Structures

Throughout the United States the structure of local govern-
ment almost everywhere involves a high degree of jurisdictional
overlapping. Almost all cities are iIn counties; school districts
may be coterminous with either or overlap both; cities may be
in organized townships as well as iIn counties; and special
districts may overlap cities, counties, and each other geo-
graphically. This complexity of structure has given rise to

much confusion and inter-jurisdictional conflict, to say nothing



of compounded assessments, tax levies, high administrative costs,
and great citizen confusion. The United States 1is certainly
not the only country that has this problem, but in few others
is the situation quite so confused.
The Canadian Pattern

Local institutions of self-government in Canada developed
much later than in the United States. Indeed, the stimulus for
their development came largely from loyalist immigrants from
the United States who moved into Upper Canada (Ontario) and
the Maritime provinces during and after the American Revolution.
Prior to the middle of the nineteenth century such local govern-
ment as existed was almost everywhere in the hands of crown-
appointed justices of the peace who met annually or semi-annually
in each county in what had come to be known as "Quarter Sessions.
Local freeholders formed what was known as a Grand Jury to appear
before the Quarter Sessions to present a statement of expenses,
to propose names for appointment to various administrative
positions, and to petition the justices for the resolution of
any local problems. All authority lay with the justices, how-
ever, and the grand jury of free holders had no functions other
than to advise and suggest. The first inroads upon this system
were made by the towns of Upper Canada (Ontario), some of which

secured locally elected councils and control over a few functions

of government.



After 1838, when a royal commission reported to the crown
its findings with respect to government in the Canadian col-
onies,l there developed a marked change in policy. The devel-
opment of local institutions of self-government was actively
fostered from above, and a considerable period of experimenta-
tion followed. Eventually both Upper and Lower Canada (Ontario
and Quebec) developed a system of counties whose councils were
composed of the heads of the local town, village, and township
councils. The township reflected the New England development,
but was basically a unit of rural government rather than a
jurisdiction involving both urban and rural area as had been
the case iIn the early Massachusetts and Connecticut structure.
The pattern is not greatly dissimilar to that prevailing today
In Michigan.

The county as a unit of government exists in Canada only
in the provinces of Ontario and Quebec.2 Elsewhere, experi-
mentation in local government structure has followed an essen-
tially different pattern. After formation of the Confederation
in 1867, new provinces were one by one carved from the western
territory, and each in 1ts turn undertook to provide itself
with a system of local government jurisdictions. |In the 1880°s

Manitoba attempted to organize a county structure similar to

1 The Durham Report on Government in Canada.

Cities, and in Quebec, the towns, are separate units
distinct from their surrounding counties.



that of Ontario, but owing to sparse population and the diffi-
culty of communication the arrangement was considered unworkable
and abandoned. Cities, towns, and villages were retained, and

a few years later the creation of a large number of rural muni-
cipalities was undertaken. Saskatchewan and Alberta, which were
created as provinces a few years later, eventually adopted much
the same structure as Manitoba had worked out; but again a
considerable period of experimentation ensued before a reason-
ably satisfactory arrangement emerged.

The Canadian experience in attempting to achieve a satis-
factory local government structure would seem to have relevance
in Alaska for a number of reasons. First, much of Canada,
particularly in the western provinces, is confronted with spacial,
climatic, and communication problems very akin to those of Alaska.
The same pattern of low population density prevails. Second,
there has been more outright experimentation with new and pre-
viously untried forms of local government unit iIn Canada than
in any state of the United States. Finally, recent Canadian
experiments in metropolitan government structure, particularly
in the Toronto area, have attracted considerable attention
throughout the United States and have aroused American interest
in the general pattern of Canadian local government arrangements.

Examination of Canadian practice today reveals that while

certain difficulties of the United States local government
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structure have been avoided, many of the same problems prevail
in both countries. The absence of counties in western Canada
and i1n the Maritime Provinces has made possible the avoidance
of a two-level local structure. The device that has assisted
materially in this development is the rural municipality, a
jurisdictional unit varying considerably in size from one pro-
vince to another but which does not include iIncorporated cities
and towns. The rural municipality developed out of a somewhat
expanded concept of the township as i1t had come to exist in
Ontario, and in the great prairie provinces out of the checker-
board pattern of the surveyor which provided the early terri-
torial demarcations. Experimentation with the device has in-
volved a continuing search for optimum size, economic, and
population bases. The search has resulted in a tendency toward
consolidations into larger and larger units.

Jurisdictional overlap has not been completely avoided,
however. As in many of the United States, a local pattern of
school districts has come to overlay most of the municipal
units, both urban and rural. In the western provinces, other
types of districts have also been introduced, such as those to
provide hospitals and a number of other services. Often neither
the districts nor the municipal units are coterminous iIn any
instance, and of course they have separate administrative boards
and taxing authority. Thus, the old problem of jurisdictional
confusion and duplicatory administrative costs appears once more

as it has so often iIn the United States*



In spite of the use of rural municipalities, much of Canada
has no organized local government at all. This is in marked
contrast with the United States where almost every square foot
of the national territory is within the jurisdiction of some
local government unit.3 Over 99 per cent of British Columbia
is unorganized territory, and some 25 per cent of the popula-
tion of the province lives in this unorganized area.4 The nor-
thern portions of the western provinces generally are so thinly
populated that local self-government is not considered feasible,
and the police and related functions performed in the area by
the Royal Canadian Mounted Police mitigate the need for other
forms of governmental activity.

Another aspect of Canadian practice that deserves mention
is the existence in the provincial government structure of de-
partments of municipal affairs. These departments exercise
varying degrees of control over local financial matters, set
standards and conduct examinations for filling certain local
offices, provide assistance to local units in matters of planning
and zoning, and perform certain functions through so-called de-
velopment of local improvement districts in unorganized terri-
tory. In Saskatchewan the department provides a uniform and

3 There are four unorganized counties i1n North Dakota,
but these are attached to other counties for certain services.

4 K. Callard, "The Present System of Local Government in
Canada; Some Problems of Status, Area, Population, and Re-

sources,'" Canadian Journal of Economics and Political Science.
May, 1951, p. 208.



centrally organized assessment system for the entire province.
There are some counterparts to the Canadian departments
of municipal affairs in a few of the United States. More com-
monly, some of the functions with which they are concerned are
not performed at all iIn the various states, others are distri-
buted among a variety of state agencies, and still others are
performed by certain county administrative and judicial officials.
Opinion varies as to the usefulness of Canada’s experimenta-
tion in the local government field. One student of the subject
has ably set forth a few basic criteria for the establishment

of local government units.

. Such an organization requires a balance of area,
population, resources, and functions. The boundaries
of . . .units will depend upon local sentiment, com-
munications, economic interest, and other factors. It
would be of little use tocreate a unit based onlocal
patriotism which would be faced continually withthe
dilemma of impotence or insolvency. Similarly, to
create units satisfactory in themselves, whose situa-
tion led them to thwart the activities of neighboring
units, would be unsatisfactory.5

At the same time, he decries the results of Canada’s
efforts in much the same terms that have been usedbycritics
of the American local government structure.

In Canada provincial authority in local government has
led not to intelligent experimentation and adaptation
to local needs, but rather to an immense confusion of
units and powers and functions and finances; this 1is

so great that it is almost impossible to understand the
entire ramifications of the system of any single pro-
vince. Individual aspects impinge upon the public:

5



the burden of taxes, the weakness of particular services,

each in relation to the particular municipality; ac-

cordingly remedies when sought are ad hoc. concentrating

often upon the symptom, not the cause. Organized critic-

ism of the system iIs next to impossible for few can under-

stand how it works.6

It should nevertheless be noted that Canadian effort to
create an effective local government structure in rural and in
sparsely populated areas is worthy of considerable study. The
fact that entirely satisfactory arrangements have not been
worked out In any of the Canadian provinces 1iIs testimony to
the difficulty and complexity of the problems encountered.
Other Local Government Structures

Systems of rural municipalities resembling those of Canad-
ian provinces have been developed in several of the European
countries. Generally they function beside but do not overlap
incorporated villages, towns, and cities of essentially urban
population. It 1s essential to note, however, the whole concept
of the rural municipality assumes a significant rural popula-
tion engaged in agricultural pursuits, a population that requires
the construction of roads, the maintenance of law and order,
educational institutions, hospital and health facilities, and
some welfare services. A well-developed agricultural economy
can support financially a portion, 1if not all, of the services
required. Alaska’s problem, and to a considerable extent, that

of Canadian provinces, lies precisely iIn the absence of signifi-

cant rural population except in very small segments of the total

6 Ibid,. p. 206.



territory."7 The need is not for the creation of a separate
local government unit to serve a great number of people who do
not live iIn urban centers, for In most areas such a unit could
not support itself owing to the absence of many people.

Another form of local government unit common throughout
large portions of the world, including all of Latin America
and, under the American flag, Puerto Rico, involves a combina-
tion of both urban and rural areas in a single political unit.
The arrangement is similar to the New England township in the
concept of territory, but differs fundamentally as to size and
governmental structure. Generally the municipalities so con-
stituted contain at least one urban center and a large area of
land surrounding it. Taken in their total pattern, they cover
the entire territory of a state or country. They differ from
the southern or western American county in that all local gov-
ernment functions are concentrated in the single unit as a
corporate municipality governed by an elected council and a
mayor .

The municipality thus conceived has historically never
attained much status as a strong unit of local self-government.
Reasons for this have their origin iIn factors not necessarily
related to the concepts of territory and population distribu-
tion involved. They stem rather from the rigid restrictions

7 In Alberta, five municipal districts exceed one million
acres in extent and contain fewer than 2,000 persons each.



on taxing authority and on the scope of functions which the
municipality is permitted to perform, from the lack of a strong
tradition of home rule, and from strict supervision and control
by central government agencies that justify their constant
intervention in local affairs by reference to the backwardness
and lack of political education on the part of local citizens
and officials. Such concepts, while common in many parts of
the world, are alien to the American culture and are certainly
inapplicable in the United States, Alaska, or Canada.

The southern and western American counties might well have
developed into combined urban-rural municipal units had they
been viewed as corporate entities and had their early organi-
zational structure permitted development of the administrative
unity made possible in a few states iIn recent years by the
authorization of county home rule charters. The course of
American local governmental development followed quite another
pattern, however, but recent steps toward city-county consolida-
tion in Atlanta and Fulton County, Georgia, and in Baton Rouge
and East Baton Rouge Parish, Louisiana, involve a considerable
advance in the direction of a larger unit of local government
containing both urban and outlying non-urban areas.

A major problem of any combination of urban and non-urban
areas In a single local governmental unit arises from the need

to secure adequate representation of the respective areas and



interests and to distribute the tax burden in proportion to
services received. This problem has not been resolved in Latin
America, and there has been little attempt to resolve i1t. How-
ever, in the United States the Baton Rouge and East Baton Rouge
Parish consolidation in 1947 involved a major step toward solu-
tion i1n that a form of guaranteed representation was provided
for the non-urban area and a division of the total jurisdiction
into service districts made possible the adjusting of the tax
burden to the level and number of services received.

The possibility of a combined urban and non-urban municipal
unit amply endowed with legislative power and with full corpor-
ate municipal status would seem to offer a number of advantag-
eous possibilities. Provided that the problem of representation
can be resolved and a sufficiently flexible service-area tax
differential and service charge system can be instituted, it
would be possible to avoid completely the need for more than
one level of local government in the area while at the same time

the territorial scope of the jurisdiction could be made suffi-
ciently broad to achieve many of the objectives that local
government reorganizers have striven to achieve by various
consolidation measures all over the United States. For the most
part, however, movement in this direction is apt to be slow owing
to attachments to existing municipal units and the difficulty

of tampering with time-honored county structures frequently
rigidified in state constitutions that would be most difficult

to amend.
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Issues and Trends in Local Government

Problems arising in the local government field throughout
the United States are inseparable from the context of the local
government pattern as it has evolved iIn the various states.

They will become problems and have meaning in Alaska only 1if
the people of Alaska follow in the footsteps of other states
and create a structure that automatically produces the problems.
Stated another way, Alaska faces the possibility of buying a
full-fledged set of local government difficulties, or, as an
alternative, 1t may take the opportunity of designing a struc-
ture aimed at avoiding many of the problems that other juris-
dictions are struggling to overcome. The opportunity exists
because the basic structure of Alaskan local government 1is as
yet unformed, and Alaskans are free to create what they will,
profiting by the mistakes of others, without disturbing a host
of deeply-entrenched interests and traditions in the local
government field.

The discussion that follows may at points seem irrelevant
to the Alaskan scene. The relevancy often lies in the potential
of the future more than iIn the actuality of the present. Points
of the discussion assume significance in the context of what it
would be well to avoid as demonstrated by the experience of
other areas and the trends observable in those areas that are

gradually breaking with the past in an effort to arrive at a
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more rational and more workable local government structure.
Major issues of local government will be discussed one by one,
but not necessarily in the order of their importance, for iIm-
portance varies with the time and circumstances involved.
Jurisdictional Confusion

From the brief description of American local government
structure in the preceding section, it should be apparent that
the pattern of local government in virtually all states, as
well as iIn Canada, gives great evidence of confusion. Virtually
everyone living in an incorporated town or city comes in contact
with and pays taxes to no less than three local government units;
the city, the county, and a school district. In many areas he
also deals with and supports township officials and any number
of special districts and authorities. Even the man living on
a farm iIn the country may seldom escape the tax levies of at
least a county and a school district. Often he boo must secure
a number of services from a variety of special districts of one
kind or another. Very few people can describe the structure
of their home community, and when they go to the polls to vote
they are faced with a ballot that comes in several parts or
that can only be spread out on a four-by-four foot table. It
a person were asked to indicate the duties of all the positions
listed on the ballot, he would be at a total loss.

One of the strongest arguments in favor of local government

is that i1t keeps the control of local affairs close to the



;eto.r

people. Yet it i1s nevertheless true that the great majority

of citizens are far more familiar with the federal government
and how i1t operates than they are with their city or their
county government. Usually they know more about state govern-
ment than local government. A consequence of this situation

is that i1n almost every general election the largest number of
votes 1Is cast for those running for federal office and the

next largest number for those seeking state office. The fewest
votes are cast for candidates for local office. This situation
would seem to be a direct reflection of the citizen’s increasing
confusion as he approaches the lower end of his ballot. It

probably also reflects an increasing disinterest born of lack

of understanding.
The Consolidation Movement

No one interested in effective and economical local govern-
ment views the overlapping and confusion of local government
structure as in any way desirable. Officials themselves are
generally in favor of simplification, provided, of course,
that someone else’s unit i1s abolished or consolidated. Over
the past decade and a half considerable progress has been made
in reducing the total number of governmental units at the local
level. Most of the reductions have come about as a consequence
of school district consolidation; little has been achieved by
the effort to bring together different levels of local govern-

ment into single units. At each level of government there are



strong groups of officials who have a vested interest in oppos-
ing consolidation, lest their positions be abolished or their
activities subordinated to executive supervision.8 Often con-
solidation can only be brought about through constitutional
amendment, and the amending process is extremely difficult in
many states. Partly because of the difficulty of establishing
consolidated or more comprehensive governmental units necessary
to the performance of some functions on a broader basis, the
number of special districts other than school districts has
been on the 1increase. |Indeed, the number iIn existence in 1951
(approximately 12,000) represented a 43 per cent increase over
a ten year period.9

The problem of local governmental overlapping and confusion
has been most severe in urban or metropolitan areas, and in such
areas it is by no means a new problem. Over a half century ago
steps were taken to consolidate certain city governments with
those of the counties in which the cities were located. Within
a relatively brief span of years consolidations were effected
in San Francisco, New York City, Philadelphia, Baltimore, St.
Louis, New Orleans, and Denver. The consolidation arrangements
varied considerably as to the degree of integration achieved,

but in general the result was a single governing body where

8 County sheriffs, county assessors, and a number of other
officials of an elective status have been among the most vigor-
ous opponents of consolidation.

9 Bureau of the Census, Governments in the United States
in 1951, State and Local Government Special Studies No. 29,
March 1952.



before there had been two and a single set of administrative

officials where before two sets had existed. It 1s not possible

to measure the effects of consolidation on the level of govern-

mental services, for too much time elapsed before serious efforts

were made to analyze the differences. However, the impact on

governmental costs was startling. As was the case with services,

efforts to appraise the differences i1n governmental costs were

made years after the consolidations took place, and results

were consequently subject to a considerable degree of inaccur-

acy, even though specific data were available. Nevertheless,

indications are that in Denver the costs of carrying on the

same governmental services throughout the city-county after

consolidation were reduced by approximately one—third.10 In

San Francisco governmental costs dropped from over two and one-

half million to less than 8500,000 in the first full year after

consolidation.1 In subsequent years, the combined tax rate for

San Francisco, based on 100 per cent valuation, remained relatively

lower than the combined rates iIn cities of comparable size when

rates were computed on the same valuation basis.12
City-county consolidation seemed for a time to point the

way to a far more satisfactory local government structure in

many urban areas, but the movement lagged shortly after the

10 National Municipal Review. June, 1940, pp. 383-384.
11

12

National Municipal Review. March, 1941, p. 154.
Ibid,, p. 156



23

turn of the century and was not revived with success until
after World War Il when Baton Rouge and East Baton Rouge Parish,
Louisiana, achieved a form of consolidation. More recently, a
number of major functions have been consolidated in Atlanta
and Fulton County, Georgia. In many other urban centers some
form of consolidation has been proposed time and time again,
and even specifically authorized in state constitutions,13 but
it has proved extremely difficult to bring about the change.
One difficulty that has arisen since the first city-county
consolidations took place is the gradual expansion of the urban
area beyond the boundaries of the consolidated jurisdictions.
Neither St. Louis nor San Francisco, for instance, 1include more
than a fraction of the population of their respective metropoli-
tan areas today. It has proved impossible to add additional
counties and municipal units to the consolidated jurisdictions
owing in large part to the resistence of residents of the out-
lying areas. Those who pushed through the first consolidations
did not foresee how large the population concentrations might
become. Increasingly, metropolitan areas have been overlaid
with a variety of special service districts in an effort to
base major services on a broader area-wide program. A major
factor in the increasing confusion of governmental units at
the local level 1is the traditional attachment of people to

%ee provision of Pennsylvania Constitution with respect
to Pittsburgh and Allegheny County, Article XV, Sec. 4.



local community entities long after they have lost their identity
for all but governmental purposes in the stream of urban growth.
Often such emotional attachments have proved costly from the
standpoint of taxes, 1inadequate municipal services, high fire
insurance rates, and a host of daily inconveniences. They are
real, nevertheless, and become more deeply rooted with the
passage of time. Frequently they are watered by the antagonisms
and animosities of inter-jurisdictional disagreement and com-
petition for tax resources. As a conseguence, consolidation
and simplification of structure become almost impossible to
achieve by local action. It i1s significant that two of the
major consolidation arrangements of recent years, those of
Atlanta and Toronto, were accomplished by fiat of the state or
provincial legislatures and not by submission of the plan to
the local electorates for approval. However, the Baton Rouge
consolidation was approved by the voters.
Home Rule versus State Control

Certainly equal in importance to the problem of juris-
dictional confusion is the issue of home rule for local units.
The issue i1s applicable with respect to both cities and counties,
but by far the greatest effort to achieve home rule has been
at the municipal level.

Home rule is not and cannot be absolute. Local units are
creatures of the state under any arrangements, and this 1is equally

the case whether the nature of their status and the scope of
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their authority is set forth iIn a state constitution or iIn acts
of the state legislature. Home rule for municipalities may be
said to exist if the state permits local units to draft and
adopt charters establishing the jurisdiction, powers, and struc-
ture of their governments. Some advocates of such local autonomy
insist that home rule i1s of tenuous status unless protected by
constitutional provision, and, since 1875, at least seventeen
states have made provision in their constitutions for some degree
of municipal home rule.14 In spite of embodiment in the funda-
mental law of the state, however, home rule authority is neces-
sarily limited by general state law and frequently by narrow
judicial interpretation of the limits of local legislative
power.%
Home Rule Provisions

Home rule provisions may be self-executing, or they may
require some sort of state legislative action to establish the
necessary procedures. In Oklahoma, home rule charters must be
approved by the governor after they have been ratified by the
local electorate. If the constitutional provision is self-
executing, action to prepare and adopt a charter may be initiated
by a city without prior state legislative action, and generally
the charter becomes effective when ratified by the voters of
the city.

XU Arizona, California, Colorado, Michigan, Minnesota,

Missouri, Nebraska, Mew York, Ohio, Oklahoma, Oregon, Pennsyl-
vania, Texas, Utah, Washington, West Virginia, and Wisconsin.

15
See for instance State ex rel City of Toledo vs. Cooper.
119 NE 253 (1917).



In a number of constitutions, detailed procedures for devel-
opment and adoption of charters are specified.16 In others,
only the general outline of the procedure 1is mentioned.17 A
number of states place restrictions on what may be included in
a home rule charter, particularly with respect to taxing author-
ity and bonding power.18 All but seven of the home rule states
restrict application of the provision granting municipal auton-
omy to cities above a certain population.19

There has not yet been developed a completely satisfactory
home rule provision. That of the so-called Model State Con-
stitution has never been adopted in toto, but it is safe to as-
sume that i1t would be subject to some of the same difficulties
that other provisions have encountered under judicial construc-
tion and interpretation. The National Municipal League model
provision (Section 804) 1is founded on the experience gained
after long years of testing of various state provisions in the
courts, and i1t attempts to strike a happy balance between too
broad a generalization in the grant of municipal autonomy and
too detailed a listing of municipal powers. Such a balance is

important.

Article XI of the Nebraska Constitution and Article
XVIIlI, Section 3 of the Oklahoma Constitution.

17 Article XI, Section 5 of the Texas Constitution.

18 |pid.

19 Restrictions extend to populations as low as 2,000
and up to 20,000 in provisions with general application.



A general provision simply authorizing municipal units
to "exercise all powers of local self—government"20 produced
endless litigation in the Ohio courts because of the uncertainty
as to what was included by the phrase. On the other hand, any
effort to list all the powers intended to be bestowed upon the
municipalities is certain to prove fruitless, and any power
accidentally omitted is most likely to be construed as denied
by implication.21 Consequently, it would seem that a middle
course is likely to be most satisfactory, that iIs, a general
grant of authority, a list of major powers, and a statement to
the effect that the enumeration should not be deemed to restrict
the general grant. The Model State Constitution provision meets
this requirement, although the listing of powers would seem to
be somewhat excessive in their detail and statement of purpose.

Many state constitutions limit the grant of home rule
authority by requiring that both charters and ordinances enacted
thereunder be consistent not only with the state constitution
but also with general state law. Concomitantly, the state
legislature 1is prohibited from enacting special legislation
pertaining to individual municipalities or to a variety of

matters considered to be of an essentially local character.22

Article XVIIl, Sections 3 and 7 of the Ohio Constitution.

21 State ex rel Cherrington v. Huntsinpiller. 112 Ohio
St. 468~

22 See, Tor instance, Article Il1l, Section 18, Constitution
of Nebraska, and Article V, Section 46, Constitution of Oklahoma.



23

Colorado has adopted quite a different approach to the grant
of local autonomy. Article XX, Section 6, of that state’s
constitution, in referring to municipal charters, specifies that.

Such charter and the ordinances made pursuant thereto

in such matters shall supersede within the territorial

limits and other jurisdiction of said city or town any

law of the state in conflict therewith.

IT Interpreted as both the letter and the context imply,
this provision would result in nullification of state law at
the municipal level. Judicial precedent, in Colorado and else-
where, nevertheless runs strongly in the direction of uphold-
ing the authority of the state and i1ts legislature in all matters
of general state concern, of interpreting broadly what is of
general state concern, and of viewing narrowly what is of purely
local import. The key to the extent of home rule authority is
held by the judiciary in any state. Much also depends on the
general acceptance of the concept and a mutual understanding
of 1ts limits by both state and local officials. |If there is
general agreement as to the desirability of local government
autonomy, and, as a consequence, a suitable exercise of restraint
on the part of the state legislature in local matters, the sys-
tem can work smoothly without a high degree of constitutional
specificity, as has been the case generally in Wisconsin.

If, on the other hand, home rule becomes the issue of a
struggle between the state legislature and the municipalities,
there can be little doubt of the outcome. Home rule will be-

come a concept with little meaning.



IT home rule i1s to be adopted, it is desirable that the
constitutional provision relating to it be made self-executing.
Otherwise, the provision may lie dormant for years, as has been
the case iIn Pennsylvania. In the constitution of that state
the legislature is authorized to enact a home rule statute,
but 1t has never done 30.23
Alternatives to Home Rule

The 1issue of home rule is basically not a question to be
answered with a 'yes™" or a '"no."™ There is local self-government
in every state of the union, to say nothing of most of the rest
of the world. The issue is rather a question of how much auton-
omy local units should have in (1) determining the form of their
local government and (2) exercising legislative authority within
the area of their jurisdictions. A secondary issue to which
far too much attention has been devoted i1s whether or not the
extent of the autonomy decided upon should be made the subject
of a constitutional provision in order to guarantee 1its enforce-
ability.

State Classifications and Standards. Virtually all states
have some system of municipal classification, and. Washington,
at least, has an elaborate system of county classification.

Such classifications have been developed to identify for legal
purposes local government units, specify local government

structure, and provide a basis for offering local units a

Article XV, Section 1, Constitution of Pennsylvania.
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range of governmental authority. Units with fewer people iIn-
variably have less freedom in determining structure and exer-
cising authority than do units with larger populations. In a
great many cases constitutional or statutory debt limitations
are established for each class of municipality, and similarly
property tax rate limits are often specified. In theory, at
least, the state assumes a sort of guardianship over i1ts muni-
cipal units, looks after them in considerable detail when they
are small, and allows them greater freedom to solve their own
problems and to get in and out of trouble as they grow larger.
Optional Charters. A good number of years ago, New York
devised what has come to be known as the optional charter plan.
By this plan, the state legislature drew up model charters for
its municipalities, the charters differing as to the form of
municipal governmental structure. The local units were then
permitted to adopt by selection and referendum one or another
of the approved charters. Other states have followed somewhat
similar practice, not always by providing sets of complete
charters, but by indicating what must and what may be included
in charters at the various levels of the municipal classifica-
tion plan. Such arrangements have never been entirely satis-
factory, for it is difficult to devise any particular charter
that will meet the needs of all municipalities of a particular
size.24 Even with options, some local units have found their
A plan of completely uniform charters for all or for

the various classes of municipalities is no longer in use in
ay state,



needs not satisfactorily met. In many states, including several
that have constitutional home rule provisions, the smaller units
are not permitted charters, but instead the form of government
to go into effect upon incorporation is specified in general
state law.

Legislative Charters. At one time the majority of states
granted individual municipal charters by a special legislative
act in each case. Some half dozen states still follow this plan,
but it 1s generally considered to be highly unsatisfactory. It
involves state legislatures in a great amount of detailed local
legislation because charter amendments are forever being pro-
posed. One difficulty has been that legislatures using this
system have shown a proneness to enact local charters iIn ex-
cessive detail, thereby guaranteeing a constant need for revi-
sion. More basic is the fact that in practice decisions on
local problems are removed from both the electorate concerned
and from the state legislature as a whole. [Individual legis-
lators, more often representative of a hostile county constitu-
ency than of the cities involved, become the arbiters of muni-
cipal affairs. A recent description of Florida practice 1is
pertinent.

Local bill3 still provided the usual method of creat-

ing new cities or amending existing city charters.

The sheer number of such acts made it impossible for

the Legislature as a whole to consider the bills. Con-

sequently, the local bill calendar developed. Passage
of local matters in each house was automatic 1if approved



by the district senator or local representative

delegation, as the case might be. Debate ensued

only i1f the House delegation from that county was

divided as to the merits of a local bill. 3
An arrangement such as this, which is still the practice Iin
Florida and a number of other states, can be considered neither
self-government nor good government.

Local acts other than those establishing municipalities
and granting or amending their charters are still permitted
in some states, principally the few that still follow the prac-
tice of granting individual legislative charters. However,
seven-eighths of the states have prohibited or greatly restricted
the enactment by the legislature of local bills relating to
municipal or local government matters. Such prohibitions and
restrictions have not always been effective; and some states,
of which Indiana is a notable example, have set up such complex
systems of jurisdictional classification that acts of the
legislature applying to one class of municipality or local unit
frequently apply only to a single jurisdiction. This perver-
sion of the classification process serves to retain for the
state legislature the same city-by-city control that would
exist were there no classification system and no restraints
upon legislative enactment of local bills.
The Trend Toward Home Rule

There has been a clear trend iIn recent years in the dir-
ection of greater home rule authority for local government

Manning J. Dauer and William G. Havard, The Florida
Constitution of 1885--A Critique (Gainesville; Public Admin-

istration Clearing Service, University of Florida, 1955), p. 63.



units. The i1nitial movement made greatest headway in the years
just preceding and after the first world war. Then a number

of years elapsed in which only two states, Utah (1932) and West
Virginia (1936), took significant steps toward greater freedom
for local units by constitutional provision. Within the past
six years, however, Georgia, lllinois, and New Jersey have

each so amended their constitutions as to permit some exercise
of home rule authority. It is still true, however, that the
majority of states do not have constitutional home rule provi-
sions. Most states attempt to regulate local government affairs
by general acts in accordance with which individual units
exercise varying degrees of legislative authority and control
over structure and internal organization.

Form of Local Government. Probably the most important
single achievement of the home rule movement has been its
success In obtaining for municipalities freedom to determine
their own form of government. While such freedom may exist
without constitutional protection, there can be little doubt
that municipal reorganization and reform have been closely
associated with the constitutional grant of self-government
powers to local units. Likewise, while courts have
whittled away at the legislative powers of local governments
in spite of constitutional home rule provisions, they have
strongly upheld the rights of municipalities to determine their

own internal organizational structure.



Exercise of Legislative Authority. Experience has demon-
strated that however broad the constitutional grant of legis-
lative authority to local units, 1in case of conflict general
state laws will prevail. If the state has not acted with
respect to a particular subject, however, local ordinances
will frequently stand on the basis of a constitutional grant.
This i1s extremely important, particularly in a developing com-
munity where numerous matters will become of state-wide impor-
tance only after the passage of many years. Without home rule,
and in the absence of specific legislative authorization, any
new or unusual exercise of authority by municipal units is
almost certain to be challenged in the courts and more likely
than not held illegal. The grant of adequate home rule auth-
ority may therefore prevent the development of legal vacuums
— areas of governmental activity in which the local unit has
no authority to enter and in which the state is not yet prepared
to enter on a general basis. This consideration clearly sup-
ports the desirability of a home rule provision iIn state con-
stitutions.

County Home Rule

Several states have made constitutional provision for
county home rule, and a number of others permit counties to
select their own form of government with some degree of free-
dom. Relatively few counties, however, have taken advantage
of home rule provisions iIn any of the states. Although there
are over 3,000 counties iIn the United States, the number oper-

ating under home rule charters is fewer than 100.
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The application of home rule to counties involves a number
of factors quite apart from the question of whether people in
county units should be permitted to manage their own local gov-
ernmental affairs. One of those factors is the fact that many
of the so-called local affairs traditionally entrusted to county
governments have been generally considered state functions.
Another factor 1is that iIn most states county government 1iIs not
a corporate entity with i1ts own legal personality. It consists
rather of a group of so-called "row officers”™ whose positions
and duties have been created by the state constitution and
state law, who act quite independently of each other, and who
are county officials only in the sense that their jurisdiction
or authority extends throughout an area known as a county and
they were selected for office by the electorate of that area.

In addition the usual county always possesses a quasi-legislative
body or board composed of elected commissioners oOr supervisors,
representatives of townships and cities, or, as in South Caro-
lina, members of the state legislative delegation. Such boards
possess some functions and powers similar to those of municipal
councils, but they are not the governing bodies of integrated
governmental units. Rather, they are responsible for the per-
formance of certain functions assigned them by state laws,

such as the construction of rural roads, the provision of
relief, and the operation of certain types of homes and hospi-
tals for the indigent and infirm. They do not possess general

governmental powers, and usually they may not undertake new
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functions unless specifically authorized by the state legisla-
ture to do so. They generally have no authority over the
various independent, elected officials of the county.

Still a third factor of importance to the home rule issue
is the presence iIn every county of one or more municipal units
which may in themselves be endowed with broad home rule powers.
The exercise of similar powers iIn the same area may obviously
lead to considerable confusion.

The provision of county home rule automatically brings
about basic changes iIn the nature of the county. It makes the
county a corporate entity responsible not to the state govern-
ment but to the citizens who reside in the area which it com-
prises. In one sense, i1t converts certain state functions into
local government functions. Under home rule provisions, the
county is usually required to perform the functions that have
always been performed by county officials, but the reorganized
unit is permitted to determine in its charter and by i1ts legis-
lative action how such functions will be performed and by whom.
The county ceases to be a peculiarly constituted administra-
tive district of the state government and becomes instead a
municipal corporation to which the state delegates not only
authority but specific responsibilities.

The Need for County Reorganization. Because of the in-
creasing urbanization of the nation and because of the generally

greater role that government has come to play in all phases of



social and economic activity, more and more functions have been
entrusted to county boards and officials iIn recent years.
County boards have been given many ministerial functions in
the creation of special districts and in approving their tax
levies. In many states they exercise control or at least
supervision over the financial affairs of school districts,
particularly with regard to capital outlay and issuance of
bonds. Increasingly county boards have been authorized to
provide a considerable variety of new services, ranging from
basic utilities to library and recreation services, airport
operation, and agricultural and economic development. 1In the
performance of many of these newer functions, county boards
exercise quasi-corporate powers and in so doing have subjected
themselves to treatment as a municipal corporation in the eyes
of the courts. Various governmental experts have pointed out
that the county is in many areas an obsolescent governmental
unit, but such an observation is not based on the belief that
the county 1is of declining importance. It stems rather from
the fact that county structure, both in administrative organi-
zation and area of jurisdiction, 1is ill-suited to effective
performance of the many duties thrust upon it by state legis-
lation.

In recognition of the growing obsolescence of the county
in this sense, the home rule movement has provided one means

of reorganizing the county and revitalizing it. Advocates
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assert that i1f the county must perform the functions of an
enlarged municipality, it should be organized to do so effect-
ively and should be made responsible to the people it serves.
Consequently, in those states where county charters have been
permitted either by constitutional home rule provisions or
legislative act, changes that have come about have generally
included the creation of a chief executive for the county,
whether elected or appointed by the board, and the assignment
to him of responsibility for directing and supervising the
administrative affairs of most county agencies.26

Home Rule As An Expedient. There can be little doubt that
the detailed specification of a group of virtually independent
elective county offices in the state constitution has, over
the years, provided an unsatisfactory basis for county govern-

ment 21" 1t has provided no assurance of competence 1in the

Such arrangements are common in California’s home rule
counties, and they have come into use in Maryland, New York,
North Carolina, South Carolina (Charleston), and Virginia.

Fulton County, Georgia, has followed this plan. It involves
the extension of the city manager plan to county government.
27

A typical provision is that of Article X1V, Section 8,
Constitution of Colorado, which reads iIn part:

There shall be elected in each county, at the
same time at which members of the general assembly
are elected, . . . one county clerk, who shall be ex
officio recorder of deeds and clerk of the board of
county commissioners; one sheriff; one coroner; one
treasurer who shall be collector of taxes; one county
superintendent of schools, one county surveyor; one
county assessor and one county attorney who may be
elected, or appointed, as shall be provided by law



performance of the various functions, and It has provided no
adequate basis for good local government organization. Simil-
arly, the detailed constitutional specification of county
boundaries has, where used, placed local jurisdictions iIn a
rigid straitjacket that has served little useful purpose.28
These difficulties have generally been recognized in the pro-

cess of recent constitutional revision and in the drafting of

new constitutions.29 They have been recognized time and again

in specific constitutional articles granting permission to
change the traditional pattern iIn a great number of cases.

Where the voters of a county are permitted to draft and adopt

Article XVII, Section 8, of the Oklahoma Constitution
devotes some 11,000 words to describing the boundary of every
county i1n Oklahoma.

29 Article VI of the Missouri Constitution of 1945, 1in
addition to providing for county home rule for the more populous
counties (85,000 or more inhabitants), avoided naming any ad-
ministrative officers of county government. The Hawaiian Con-
stitution makes no mention of county administrative officers,
but authorizes all local units to frame and adopt charters 1in
accordance with procedures prescribed by law. The Mew Jersey
Constitution (Article VII, Section 2) mentions only a county
clerk, a sheriff, and surrogate. Pertinent 1is a 1944 amendment

to the Oregon Constitution, Article VI, Section 9a, which reads
as follows:

Whenever the legislative assembly of the State of

Oregon shall provide by law the means and method therefor,
the legal voters of any county in this state by majority
vote of such electors who shall vote thereon at any leg-
ally called election, hereby are authorized to adopt

a county manager form of government, and thereupon any
and all of the county offices, whether the same shall

be provided for by the constitution or otherwise provided
for by law, may be abolished and their powers and duties
vested iIn an elective commission and a county manager
elected or appointed in the manner provided by law.



their own charter for county government, the difficulties of
previous arrangements have been and are being avoided.

County home rule, however, while making possible more
effective administrative organization, does not in itself solve
the problem of too many layers of government. It does not neces-
sarily assist in reducing the number of competititve local juris
dictions and special districts in urban areas. These difficul-
ties will persist unless the voters of the county through the
exercise of home rule powers abandon some of their units and
centralize local government authority in the larger area-wide
government. Had county home rule been emphasized years ago
rather than i1ts municipal counterpart, many of the complexities
of present-day local government organization might easily have
been avoided, for a self-governing county could have undertaken
many of the functions and provided many of the services that
were available only through municipal incorporation. The
county today, sandwiched iIn between an expanding state admin-
Istrative organization and expanding municipal structures has
seemed to many an anachronistic institution in spite of the
increased demands upon it for services. Until such time as
a more rational local government pattern emerges, however,
there 1s good reason to endow the county with corporate unity
and effective organization which will permit it to function

efficiently as a true unit of local self-government.



Local Government Finance

Basic to all aspects of the local government problem is
the issue of what financial resources should be made available
to local units, whether they be cities, counties, districts,
or a combination of all three. No governmental unit can func-
tion for long without funds.

The problems involved in local government finance include
several major facets. These may be stated as questions;

1. What should be the tax base of local units?

2. What limitations should the state impose on local
units with respect to level of taxation, debt, and bonding
power?

3. To what extent should the state impose standards and
procedures on local units with respect to financial matters?

All of. these matters have been made the subject of constitu-
tional provision in a good many states. They are an issue of
provincial-local relations in Canada, and they claim the most
attention of state or national officials concerned with local
government in other parts of the world.

Tax Base

Within the framework of home rule provisions for local
governments, such units would seem to enjoy considerable taxing
freedom. This is not necessarily the case, however, for general
state law can and frequently does restrict severely the taxing
powers of local units. Where home rule is not in use, local
units have only those taxing powers permitted them by state

law or by such charters as they may be permitted to draft or
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may receive from the state legislatures. It is no understate-
ment to say that throughout the United States most counties

and municipalities have long been scraping the bottom of the
tax resource barrel. In the face of ever-increasing service
demands and mounting construction and administrative costs, few
cities are amply supplied with revenue. New sources are every-
where being sought.

A major difficulty for local governments in their search
for adequate revenues is the virtual preemption of the most
lucrative tax fields by the states and federal government.
About all that many municipalities have left to them is the
property tax, which has always been their principal source,
and a few business license taxes and fees. Counties are in
no better shape. As a consequence, legislatures have been
increasingly bombarded with requests to liberalize local gov-
ernment taxing powers. At the same time, they are also asked
to make available to local units some portion of the state’s
revenues through grants, shared taxes, and state assumption
of various local government functions.

There can be little doubt that state support for many
local government activities iIs essential under any conceivable
breakdown of tax sources. This need arises from the desirabil-
ity, long recognized, of achieving a balance between needs
and resources throughout the state. Children must be educated,
for instance, wherever they reside and whether or not the local

government unit can with its own resources provide an adequate
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educational program. In the same manner, many health and wel-
fare functions are essentially shared functions in which both
the state and the local community participate, not on the
basis of equality but on the basis of need as determined by
state-wide standards. Road construction provides another
example.

With respect to functions which are not shared, however,
the state has no obligation to provide support. Nevertheless,
state governments are increasingly asked to provide funds to
local units for general government purposes, and a number of
states have worked out arrangements to divide some portions
of state taxes with cities, counties, or townships.30 Canad-
ian provinces have developed an arrangement whereby local units
receive a "block grant” for general purposes in addition to a
variety of special purpose grants. A number of European
countries make use of the "block grant” extensively.

State support of local general government services as
well as support for shared services may become a standard
arrangement iIn the years to come. There are definite disad-
vantages, however, not the least of which i1s that it encourages
a degree of local irresponsibility in financial matters by
fostering the fallacy that somebody else is paying for local
services. Administrative arrangements involving complex dis-
tribution formulas frequently become necessary, and iIf state
appropriations are not made far In advance- and they generally

are not- local budgeting becomes difficult and uncertain.

Florida divides a tobacco tax with local units, Wiscon-
sin shares the state income tax and Michigan shares the state
sales tax with townships. |In all cases cited, the state collects
the tax and redistributes the proceeds. This arrangement 1is to
be distinguished from that in which both state and local units
lew quite iIndependently against the same source.



44

The need for state support can be minimized by not restrict-
ing local units to one or two tax sources. Indeed, several
states, notably Pennsylvania, California, and Ohio, have by
legislative process reached the position where they allow
municipalities to tax about what they please. As a consequence,
in Pennsylvania and Ohio municipal i1ncome taxes have become
common and highly productive. In California, as well as a
number of other states, local units have been able to increase
sharply their revenues by means of the sales tax.

It may well be pointed out that the authority to tax
onesself is seldom a dangerous authority. It is likely that
the legislature will have just as effective control and fewer
troublesome local taxation problems to face if it allows local
units to tax all that is not prohibited by law rather than
restricting them to only those taxes specifically authorized
by law.

Home rule provisions may not in themselves guarantee free
taxing authority to local units. Much depends on judicial
interpretation of any home rule clause iIn a constitution. There
prevails In most states the doctrine of preemption. In essence,
this doctrine provides that the state by levying a particular
kind of tax preempts that revenue source, and local units may
not use it unless specifically authorized to do so. Under horae
rule provisions with free taxing power, local units would be
permitted to tax only in the fields which the state was not

using. This difficulty may be avoided by legislation, and
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there is little to justify dealing with the subject by constitu-
tional provision.
Constitutional Limitations
The traditional tax base of local governments, both city
and county, throughout the United States is the real and per-
sonal property tax. It is the tax base of school districts
and many special purpose districts. In times long past it was
a principal source of state revenue, but most states have largely
abandoned i1t to the municipalities and other local units.
Property taxation involves two essential elements: an
assessment of the value of the property, and a determination
of the rate of the levy. The combination of these two elements,
plus such exemptions as may be allowed, determines the tax yield.
The manner of assessment has received little or no atten-
tion In state constitutions, although it 1s iIn many respects
the more important of the two basic elements. Constitutions
frequently provide, however, for the election of a county
assessor and thereby make almost certain that a highly technical
function will be performed by an amateur who will in all likeli-
hood be defeated for reelection i1f he performs his duties
effectively and honestly.31
Rate Limitations. Almost half the state constitutions set
tax rate limitation on municipal units and nearly as many place
similar limitations on the counties. A few others specify that
the legislature shall fix rate limits. The limits are usually
31 See comments of Austin F. Macdonald, American State

Government and Administration (4th Ed.) (New York Crowell
1950), p. 408.



stated as a percentage of assessed valuation, and thereby is
introduced a variable factor subject to considerable manipula-
tion. Many a city has faced revenue starvation at the hands
of an unsympathetic elected county assessor interested only

in keeping the valuations down at the behest of his rural
constituents.

A half dozen states specify iIn their constitutions that
tax rates must be uniform, or that taxes in general must be
uniform upon the same class of subjects. Such a provision
serves little purpose inasmuch as the "due process"™ clause of
state and federal constitutions (an almost universal Bill of
Rights provision) provides ample protection against discrimina-
tory taxation. Indeed, a uniformity provision might conceivably
be construed to prevent a local jurisdiction setting up tax
rate differentials for different service zones or areas, a
device that may have considerable merit and should not be
constitutionally precluded.

Exemptions. Many states have provided either constitu-
tionally or by statute for various types of real property tax
exemptions. The subject i1s discussed here because 1t constit-
utes one of the major problems of local government finance. In
some states and cities the amount of real property covered by
one or another type of exemption has reached fantastic propor-
tions.32 In Florida, any head of a family owning and residing

Government exemptions and a few miscellaneous other
exemptions in New York City in 194771948 are estimated to have

totalled iii5.5 billion. W. Brooke Graves. American State Gov-
tm (New York: Heath, 1953),p. 528.



on a piece of property used only as a single family residence
may "homestead" the property and thereby receive a tax exemp-
tion on the first $5,000 of assessed valuation.33 In some
states, homestead exemptions are complete and without limita-
tion; i1n others they are limited as to specific amounts of
valuation and/or acreage of land. Some states have no home-
stead exemptions at all.

Certain property other than homesteaded property is com-
monly exempted. Such property includes that owned by churches
and charitable institutions and used for religious or charitable
purposes, property used for educational purposes, and property
owned by governmental units. All of these matters may be
handled quite adequately by legislation, although interested
groups are prone to seek the somewhat greater protection of
constitutional provision.

There 1i1s almost unanimous agreement among government and
taxation experts that property tax exemptions of any sort are
a plague and an abomination. They create administrative prob-
lems, often undermine the validity and equity of assessments,
and serve to pass a heavier tax burden to those who for one
reason or another do not qualify for exemptions. Nevertheless,
certain exemptions are 1inevitable. With very minor exceptions,
governmental units do not tax each other, and the state and

its political subdivisions cannot tax federal property should

Article XIl. Section 7, Constitution of Florida.



they wish to do s0.3 The various homestead exemptions are
perhaps the most troublesome for local units, for in certain
types of communities they may serve to undermine almost com-
pletely the property tax base and force resort to other less
satisfactory tax levies. The issue 1s, of course, one of pub-
lic policy and, as such, falls properly within the scope of
legislative power. There 1is no justification, other than in-
terest group pressure, for inclusion of a homestead exemption
provision in a constitution.

Debt Limitations. Only eleven states prescribe no form
of debt limitation on municipalities, and an even fewer number
have avoided placing some sort of restriction on county and
school district debts. The most common form of limitation is
a provision that debt may not exceed some percentage of total
assessed valuation. Some states break the limitation down on
the basis of a certain percentage for each of a number of bond-
ing purposes, such as street construction, water works, sewage,
etc. Other possible limitations include specification of debt
retirement periods, maximum interest that can be paid, prohibi-
tions against bonding for various purposes, and, rather common,
requirements of voter approval, sometimes by more than the
usual majority.

There are two major considerations with respect to con-
stitutionally restricting the bonding power of local governments.
First, there i1s a considerable history of default by municipal
and county units on bond issues. There are jurisdictions which

34 McCulloch v. Maryland. 4 Wheat. 316 (1619); Clallam
County v. United States. 263 U. S. 341 (1923).
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are still in default on bonds issued prior to the great de-
pression of the 1930’s. Local governments, more commonly
than states, have demonstrated a tendency to over-extend them-
selves for various types of local improvement, particularly in
periods of high economic activity and prosperity. As units
of local government, cities and counties, school districts,
and other types of jurisdiction are state instrumentalities
in a sense and states are assumed to have at least a moral and
in some states a legal responsibility for their financial sol-
vency. Consequently, there is justification for some exercise
of state control over the incurring of local indebtedness.
Second, constitutional limitations on local iIndebtedness
are a poor substitute for forms of control that are more flex-
ible, that may be exercised iIn accordance with the circumstances
of the particular community, and that are more difficult to
evade. Even statutory percentage limitations on indebtedness
are found to work hardships on local units with considerable
frequency. At least in part because of constitutional and
statutory limitations, resort has been had to various types
of special service and improvement districts whose bonding
power is not limited as i1s that of regular governmental units.
Local governments frequently need assistance of a technical
nature in matters of indebtedness, in determining the size of
bond i1ssues, in scheduling bond retirement, and particularly
in marketing the bonds. A state can provide such assistance

and at the same time exercise a degree of supervision that is



flexible in 1ts application and cooperative in its effect.

This has been recognized by a number of states that have estab-
lished state agencies to work with municipalities and perform
the necessary functions of administrative supervision and
control. In some states, supervision is vested In a state

tax commission. New Jersey, North Carolina, Pennsylvania, and
New York have established agencies, bureaus, or commissions

to deal with local government problems iIn a manner suggestive
of the functions of the departments of municipal affairs found
in every Canadian province. Among the functions of some of
these units is that of taking over and conducting the financial
affairs of those local government units that find themselves

in financial difficulties.

The arrangements just cited are suggestive of the fact
that adequate state supervision of local government finances
can be achieved quite satisfactorily by a combination of
general legislation setting flexible standards and administra-
tive application of the standards. By the use of such arrange-
ments, the need for inflexible and arbitrary constitutional
limitations can be avoided.

Standards and Procedures in Financial Matters

Apart from such standards as may be utilized for control
over local government taxation and indebtedness, there arises
the question of constitutionally requring local units to prepare
and adopt annual budgets, to render financial reports, and to

submit to an examination of their accounts by qualified auditors.
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These are minimum standards of good administration for any
jurisdiction, are unlikely to be considered controversial,
and are sufficiently basic to be required of all governmental
units. Modern constitutions generally provide for budgeting
and auditing functions at the state level and it is equally
important that these elements apply to local government also.
No attempt should be made in a constitution to indicate forms
and procedures, however; such matters are properly left to the
discretion of the legislature in order that differing needs
and experience may be reflected in statutory requirements.

An Approach to the Problems of Local Government in Alaska

The foregoing pages recounting the patterns, trends, and
problems of local government organization in the United States
and elsewhere, as appropriate, suggest a variety of alternatives
that the Alaska Constitutional Convention may wish to consider.
It 1s appropriate at this point to summarize the many difficul-
ties and problems that have been mentioned and the opinions
and trends concerning possible solutions.

With respect to the structure of local government within
the larger jurisdiction of the state, the following points are

pertinents

1. There is a great excess of jurisdictional units
and layers of local government throughout the United
States, and a similar problem prevails in Canada al-
though to a lesser degree.

2. Many municipal units are too small to meet adequat-
ely the needs of modern local government, and as urban
regions have expanded it has not been possible for muni-

cipal jurisdictions to expand their territory proportion-
ately.



52

3. While municipal units or clusters of municipal

units tend to comprise economic and social communities,
many counties are quite artificial in this respect and
do not constitute satisfactory jurisdictional entities.

4. In many regions there are too many counties in view
of modern methods of communication and transportation,
but while consolidation is frequently advocated, it has
been most difficult to bring about.

5. Efforts to bring order out of the chaos of local
government jurisdictional patterns have generally in-
volved attempts to consolidate city and county govern-
ment and to combine smaller units to make larger units.
It has been difficult to bring about such changes, but
where achieved it has improved services and reduced
costs.

With respect to the powers of local units, the following
points are significant;

1. There has been a long and persistent trend away from
rigid and detailed control of municipal government by
state legislatures. Most states constitutionally prohibit
the passage of special acts relating to local government
and permit a considerable measure of home rule either by
constitutional guarantee or by legislative authorization
within the framework of a municipal classification plan.

2. Home rule has provided considerable freedom for local
units iIn the determination of the form of government as
between such possibilities as mayor-council, council-
manic, and city-manager systems.

3. Home rule has provided considerably less freedom in
the exercise of governmental powers than in the deter-
mination of governmental form. General state laws
usually prevail when in conflict with local ordinances,
and the home rule legislative power has been construed
rather narrowly by the courts. Generally, however, home
rule cities have somewhat more freedom than do those
which function under general statute specifying their
legislative authority.

County home rule has developed, much more slowly
than municipal home rule. Where in use-, however, It has
enabled counties to reorganize 1in bringing about govern-
mental unity, to eliminate numbers of independent and un-
coordinated offices, and to create an effective and unified
county executive under a single head.



With respect to the financial relationships between state
and local governments, the following points are significants

1. Constitutionally imposed tax and debt limitations
have proved to be unnecessarily rigid and inflexible
means of supervising the financial affairs of local
units, and have often proved a serious handicap in
meeting the needs for local services. Nevertheless

a number of states have assumed some degree of finan-
cial responsibility for their subordinate jurisdictions,
and 1t is generally recognized that all the people of
any state have an interest in the solvency of the state’s
subordinate units. In other words, the issue is one of
general rather than purely local concern.

2. Local governments generally, both in the United
States and elsewhere, face the difficult problem of ris-
ing costs and increased service demands on the one hand
and shrinking tax bases on the other. The shrinking

tax base has been due iIn many cases to preemption of
more and more taxing fields by the state and federal
governments.

3. To satisfy their needs for increased revenues,

local units have increasingly sought broader taxing
powers, including the authority to tax many of the same
sources used by state and federal governments. At the
same time, they have sought increasingly to obtain sub-
sidies from state governments in the form of grants-in-
aid, shared taxes, and assumption by the state of more
local services.

4. There is a clearly discernible trend In many states
to grant very broad taxing powers to local units as an
alternative to larger state grants for local functions.

5. Assessment, as one element of determining the prop-
erty tax base for local units, is a major problem 1iIn
most states; and this 1is due in no small measure to lack
of uniformity iIn assessment, iInadequate assessment stan-
dards, and lack of trained or experienced personnel in
local units. Constitutional designation of the position
of elective county assessor has been a major contribut-
ing cause in all these difficulties.



Alaska’s Opportunity

The approach to local government that considers only tradi-
tional structures, forms, and powers would seem to offer little
hope of solving many of the problems that characterize this
entire field of government. Two pertinent questions need to
be raised and answered whenever the 1issues are considered,
and these questions have a particular relevance in Alaska where
a new state is being formed, local government is only developed
to a limited extent, and where many functions of an essentially
local nature have long been performed by agencies of the
federal government which will no longer perform them once
statehood i1s achieved. These questions are:

1. What functions should be regarded as state functions
and what functions should be entrusted to local units?

2. How can local units be formed which will reflect
recognition of natural geographic, economic, and social

communities as distinct from chance, whim, and mathemati-
cal preciseness that bears no relation to other factors?

The Problem of Functions

Throughout the United States, certain functions of govern-
ment are traditionally local, others are traditionally state,
and a number are mixed or jointly performed. Thus, state gov-
ernments generally administer and enforce fish and game laws, -
register corporations, conduct agricultural experimentation,
administer unemployment compensation and employment services,
perform agricultural inspections, operate the National Guard,
inspect mines, and operate a number of typos of institutions

such as universities, teachers” colleges, mental 1institutions,
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and prisons. Local units, on the other hand, pave city streets,
put out fires, operate water and sewerage systems, collect gar-
bage and refuse, put in sidewalks, enact and enforce zoning
systems, and exercise a number of regulatory functions with
respect to local business activity, traffic, transportation
facilities, and other matters. Many of the major governmental
activities fall iIn the category of shared services, that 1is,
they are performed separately or jointly by both state and
local government units. These activities include the operation
of schools, construction of highways, enforcement of the law,
provision of health and welfare services, conduct of elections,
and administration of justice through a system of courts. In

a number of state-local functions the federal government also
participates, and in one function, at least, housing, the
activity may be conducted jointly by federal and local govern-
ments without state intervention.

In general, the state performs those functions that require
state-wide uniformity in their application, that involve great
cost, or that have no particular relationship to any given
locality. In theory, at least, those functions which are
performed jointly by state and local units are those In which
the state has a general interest but in which local units also
have a sufficient interest to justify financial support and

administrative modification to meet local needs and circum-

stances.



The county, conceived as an administrative unit of the
state, 1s in many states the chief unit for performance of the
so-called shared functions. Only as the county moves over
into the proprietary field to perform functions on i1ts own
initiative and which are not required by the state does it be-
come a true governmental unit in the local sense and takes on
the aspects of a broader-jurisdiction municipality.35 It is
the dual capacity and status of the county that has rendered
it such a peculiar institution and caused great confusion as
to i1ts proper role. The trend has long been in the direction
of considering the county an autonomous unit of local self-
government, however, and it is so considered for purposes of
this discussion.

There are ample reasons why state governments should con-
tinue to perform some functions exclusively, why local units
should do likewise, and why some functions should be shared.
Any simplification of local government structure, however,
necessarily involves a reexamination of the distribution of
functions between the two major governmental levels. There
is nothing inherently distinctive to permit separate designa-
tion of state and local government functions. All are state

functions in the sense that authority for their performance

The Supreme Court of Georgia once stated that the
county was created by the state of its own volition "without
the particular solicitation, assent, or concurrent action of
the people who inhabit it; a local organization which, for the
purpose of civil administration, is invested with certain func-
iﬁgﬁ?lof corporate existence.” (Hammon v. Clark. 71 S.E. 497
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derives from a state constitution. The constitution provides
an allocation of authority as between two or more sets of
constitutionally authorized governmental officers. However,
the issues of distribution of functions will change from time
to time and will necessarily be matters for legislative rather
than constitutional consideration.

By constitutionally designating local government offices,
as has been the practice for many years with respect to numer-
ous county positions, constitution framers automatically make
a distribution of functions which they may or may not intend.
By designating a county sheriff, they assign state police
functions to a particular level of government; by designating
a county assessor, they determine that assessment shall be a
state function locally performed; by designating a county judge,
they imply a particular type of judicial organization. Exper-
ience has demonstrated that this indirect assignment of func-
tions as between state and local levels of government i1s apt
to become a problem in future years. The question arises as
to whether these officials are state officials or local offic-
1als, whether the function i1s a state function or a local
function. The courts have generally considered both functions
and the officials so designated to perform them as belonging
to the state, but constitutional county home rule amendments

and revisions have altered the picture decidedly.36

?6 See for instance home rule provisions of the California
Constitution.



It 1s well to remember that the designation of judicial
positions is of fundamental importance in relation to the
judicial article of the constitution. It should be noted that
property assessment has in a number of states come under closer
and closer state supervision, that in Puerto Rico 1t is exclu-
sively a Commonwealth function, that i1t i1s a provincial function
In Saskatchewan, and that 1t comes very close to being an exclu-
sively state function in Ohio. Similarly, in a number of
states, the sheriff as a law enforcement officer iIs becoming
less and less important as state police and municipal police
have been developed to minimize the county as a law enforcement
unit. In each of these cases, the trend has been due iIn no
small part to modern-day recognition of the technical complex-
ity of the work involved in these functions and the unavailab-
ility of the necessary skills and modern mechanical equipment
in many local units, plus the need for uniformity in the main-
tenance of performance standards. Major considerations are
those of ability to support a particular activity, availability
of qualified personnel, lower administrative cost, and special
problems of particular areas. The need for flexibility in
this area 1is great, and the less said about the subject iIn a
constitution, the less likely will be the need for later amend-

ment to correct a provision that proved unworkable.



The Formation of Local Units

Determination of the general pattern of local government
is an essential function of the state government. Authority
to create local units or to provide a system for their creation
is appropriately vested in the legislature, and i1t is so vested
in every state of the American Union. In Canada, the authority
resides iIn the provincial legislatures, although In some pro-
vinces a rather more liberal delegation of the authority to
provincial administrative agencies has taken place than is
common in the United States. Many state constitutions provide
that the legislature shall by general law establish the proced-
ures for municipal incorporation, and legislative incorporation
of individual units at the municipal level is prohibited.

The question facing Alaska, however, 1is not how the forma-
tion of local units should take place in a procedural sense,
but it 1s rather one of what kind or kinds of local units
should be recognized. Most state constitutions give recogni-
tion to an already existing local structure, either by specific
provision or by inference and reference. Alaska could conceiv-
ably go no further in its constitution than to acknowledge
the existence of municipalities, thereby leaving all but a
small portion of the territory of the state unorganized for
local government purposes. Other districts, such as the record-
ing districts and the 30-called judicial divisions, are not
units of local government but merely defined areas for administra-

tion of federal or territorial functions. One exception is the
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public utility districts and another 1is the school districts,
these being local government units for performance of certain
functions. Like the municipalities, however, neither the pub-
lic utility districts nor the school districts as now constit-
uted provide a basic system of local government structure out-
side of but a small area. Relationships among these units iIn
some areas have already given rise to interjurisdictional con-
flicts which suggest the inadequacy of present arrangements.

It 1s important to note that when statehood iIs achieved
and federal administration of local affairs is terminated, a
number of functions will be thrust upon the new state which
are largely of a local nature. These functions include most
of those now performed by the various United States commission-
ers. They may eventually include a number of those performed
by the Indian Service. Unless the new state iIs to administer
all such functions centrally for most of the area of Alaska,
some arrangements must be made for their performance by local
units.

Alaska’s opportunity lies in boldly recognizing that
units of local self-government can prove satisfactory in the
long run only if such units are based on natural geographic,
economic, and social communities large enough to meet the ser-
vice needs of the natural regions, and endowed with sufficient
resources to support adequately a minimum standard and level

of necessary services. Similarly, by recognizing that all



local legislative authority and all local executive and admin-
istrative functions can and should be vested in one unified
local government, Alaskans will be reaching at one stride a
goal that local government reformers and specialists have been
striving to attain In many states over a period of several
generations.

The concept of a satisfactory local government unit here
postulated necessarily involves an organization that would
include geographically much more than a small or even a large
urban community. It would include all territory, whether
populated or not, within the confines of an ascertainable
geographic and economic community, and would permit of no
fragmentation into small independent municipal units each with
its set of officials and each jealous of its prerogatives,
jurisdiction, and tax base. A much broader concept is indicated.
Naturally, within any large geographic and economic entity,
considerable variation would exist as to services needed and
services that may reasonably be provided. Obviously, such
variations would have to be recognized through the device of
service zones or districts, determined by the local legislative
body, and reflected in differing levels of taxation or service
charges 1n proportion to the kinds and level of services pro-
vided by the jurisdiction. Thus those in urban areas benefit-

ting by the usual urban services would be expected to support



such services with a higher tax levy or higher service charges.
Those receiving only such minimum services as education, re-
cording of records, and maintenance of order would be expected
to contribute to the support of the local government, but to a
much lesser degree.

With the creation of larger units of local self-government,
many of which would contain several urban or semi-urban areas,
the need for an adequate system of local representation on the
local legislative body becomes apparent. This need could be
met adequately with the use of a district basis for representa-
tion on the local legislative body. However, all administra-
tive and executive functions should be grouped under a single
responsible chief executive or manager. This is essential if
the well-established evils of ward and commissioner administra-
tion are to be avoided.

With the existence of a competent and suitably organized
local government unit, properly endowed with authority to
draft and adopt its own charter, there would be no need for
the expedients of a whole group of special districts or other
governmental levels or entities commonly created to by-pass
ineffective local units or to meet area-wide needs when no local
unit has sufficient jurisdiction. Adequate jurisdiction would
exist in the local government, and its charter-empowered legis-
lative body would have whatever authority the citizens of the

community saw fit to bestow upon it within the framework of a



state-determined division of functions between state and local
governments. Thus the existence and high costs of multiple
levels of local government would be avoided.

It 1s not reasonable to expect that a constitutional con-
vention could properly undertake to identify and write into a
constitution suitable units and boundaries of local self-
government in Alaska. The creation of such units can only be
left to the future state legislature after careful and expert
study of Alaska’s needs and problems in the establishment of
geographically, socially, and economically homogeneous units.
The constitution can and should authorize the legislature to
create local government units, which when created would be
vested with suitable home-rule powers. It should recognize the
fact that as Alaska develops, new communities will arise and
rearrangements will become necessary. Only the legislature
can properly deal with such problems. The constitution should
not create or recognize either counties or municipalities as
such, for each carries connotations not in keeping with the
type of jurisdiction here considered as a more suitable local
government unit, whatever name may eventually be applied to it.
It would be appropriate, however, for the constitution to
specify that in creating units of local self-government, the
legislature shall so act as to recognize natural geographic
and economic relationships and establish units large enough

to embrace the entire territory of the state in their totality.



Units with insignificant population need not be politically
organized immediately, but they should nevertheless be identi-
field for electoral purposes and for purposes of state admin-
istration of local functions until sufficient population would
justify the political organization of the local units.

With such a general provision vesting authority in the
state legislature and indicating basic standards to be followed
in the exercise of that authority, the Alaskan Constitution
would avoid fixing upon the new state patterns that elsewhere
have proved less than satisfactory. At the same time, i1t would
provide guidance for the legislature in embarking upon the
solving of a problem that has proved universally troublesome
wherever free men strive to meet the needs for local self-

government.

- 000-
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STATE FINANCE

Early state constitutions made little mention of the finan-
cial powers of state government and they made virtually no provi
ston for financial organization. A few states, Connecticut, Ilowa,
Rhode Island, and Vermont, do not by any particular provision
authorize the state legislature to levy taxes. Most States, how-
ever, iInclude the power of taxation as one of the powers granted
the legislature, and many go much further by constitutionally
providing for or prohibiting certain types of taxes and by speci- :
fying various features of the state organization for financial
administration. Only five states, Connecticut, Vermont, Missis-
sippi, New Hampshire, and Tennessee, fail to provide some sort
of constitutional limitations on the borrowing power of the
state.

It 1s unnecessary for a constitution to grant taxing powers
to the state government; the legislatures, as wielders of the
broad and unspecified powers reserved to the states in the fed-
eral constitution, have whatever taxing authority is not denied
them by the federal and state constitutions. -Thus, a state may
not levy export duties or import duties or place any levy on

tonnage,l it may not without the consent of Congress tax

Article 1, Section 8, Constitution of the United States.



instrumentalities of the federal government,f and it may not
through the exercise of i1ts taxing powers place an undue burden

on iInterstate commerce or otherwise iImpinge upon the authority

of the national government In the exercise of i1ts constitutionally
delegated taxing and regulatory powers.3 These things are pro-
hibited to the states by the federal constitution specifically

and by judicial construction.

The extent of federal constitutional limitations on the
taxing power of the states has been subject to almost continuous
judicial interpretation for many years. State legislators, in
the exercise of the state’s taxing power, must be aware of the
many fine points of judicial construction if they entertain any
hope of avoiding conflict in this area, but the entire matter
has little to do with what the states deem suitable to include
In their constitutions with respect to state taxing power.4 The
power of the state to tax is a fundamental residual power that
needs no constitutional elaboration.

The 1mportant constitutional aspect of state taxation 1is
the question of limiting the legislature’s power in this field.

2 McCulloch v. Maryland. 4 Wheat. 316 (1819); Western v.
Charleston, 2 Peters 449 (1829).

3 Philadelphia & R.R. Co. v. Pennsylvania. 15 Wall. 232
(1873).

4 Thus Article X1V, Section 9, of the proposed Hawalian
Constitution prohibiting state taxation of federal property with-
out Congressional consent merely forbids something already beyond
state power.



Similarly, the power of a state to contract debt is clear; the
issue 1s one of limitations that conceivably should be placed
upon that authority.
The Taxing Power

A common provision of state constitutions is that requiring
that the purposes of a particular tax be stated in the law creat-
ing the tax. A related provision often requires that the proceeds
of a tax must be used for a "public purpose. It is only a
short step from such provisions to one that requires monies
collected for one purpose to be used for that purpose only.”
Such provisions as these fall short of outright revenue dedica-
tion, for the legislature is left free to specify what the object
or purpose of the tax may be. Thus the purpose may be the genera]
operations of the state government.

Provisions of the type just mentioned usually involve one
or both of two rather hazy concepts. One is the desire to pre-
vent the state from using public taxing power for the benefit
of private individuals, groups, or non-governmental purposes.
This 1s more a limitation on the spending power of the state
than on i1ts taxing authority. The second concept involves an
assumption that it is desirable and possible to identify parti-
cular public benefits with the taxes levied to establish and
support them. A further step in this direction involves the
attempt to force the beneficiaries of a particular service to
bear directly the cost of the service in its entirety. This

concept, suitably applied to various utility services, becomes

5 Article X, Section 3, Constitution of Missouri.

Article VI1I, Section 5, Constitution of Washington.



difficult to apply and breaks down altogether when applied to
various services available to the general public.

Many state constitutions have included a provision requir-
ing that taxes be uniform, that they be uniform on the object to
which they are applied, or that they be uniform within a particular
class.8 A related provision commonly used requires that property
taxation be in proportion to the value of the property.9 Provi-
sions of this sort are intended primarily to prevent discrimina-
tory taxation. For the same purpose, some states have constitu-
tionally specified that the rate of assessment shall be equal
and uniform.10

A provision that has come into increasing use in recent
years is the clause stating that '"the power of taxation shall
never be surrendered, suspended, or contracted away."11 This
provision is the only provision dealing with taxation that is

7 Property owners generally pay a property tax for the
support of schools even though they have no children in school.

In many states, however, road users bear almost the entire sup-
port of highways through payment of gasoline taxes.

8

Article 11X, Section 1, of the Constitution of Pennsyl-
vania 1s typical.

9 Article X111, Section 2, of the Constitution of Utah
contains a typical phrase on this subject.

Article X, Section 1, of the Constitution of Indiana and
Article VIII, Section 1, of the Constitution of Nebraska contain
common provisions of this sort.

11 States with this provision are; Arizona, California,

Florida, Georgia, Kentucky, Maine, Minnesota, Missouri, New
York, and Oklahoma.



included in the Model State Constitution of the National Muni-
cipal League. 1Its object i1s to prevent the state from exempting,
particularly by contract, individuals and corporations from
taxation. A considerable number of states have the provision
but limit i1ts application to corporations.12
Public Purpose Provisions

The question of what is a "public™ purpose cannot be answered
categorically. Government has entered many fields iIn the past
fifty years that would hardly have been considered "public" a
century ago. The question is essentially one for judicial
determination, and when the 1issue iIs clearly in doubt the tax-
payer has recourse to the courts whether or not there 1is a

"public purpose™ provision in the state constitution.13

The
issue of taking private property without due process of law is
involved, as may also be the question of constitutional guaran-
tees of equal protection under the law.

The question of what is public purpose has been repeatedly
adjudicated iIn the courts under the due process clauses of both

state and federal constitutions, and the history of such litiga-

tion tends to demonstrate that the legislative determination of

12 Arkansas, Louisiana, ldaho, Montana, North Dakota, Penn-

sylvania, Texas, Virginia, and Washington. South Dakota.

The basic case on this matter arose iIn Kansas and was
decided against the municipality as an agent of the state. Kan-
sas had no public purpose provision and the issue was joined on
the basis of due process. (Citizens” Savings and Loan Association
v. Topeka. 20 Wall. 655 (1875). See also Green v. Frazier. 255
U. S. 233 (1920).



public purpose vail be given great weight.14 In reality, the
addition of a public purpose provision to a state constitution
adds little i1f anything to the protections afforded the taxpayer
under federal and state bills of rights. The requirement must
be met in any case.

Uniformity and Related Provisions

Uniformity provisions came iInto existence iIn an era when
the real property tax was considered the basic source of state
revenues. They were intended to prevent discriminatory taxation
by requiring that the rate be uniformly applied within the juris-
diction of the taxing authority. In recognition of the fact that
the other important element of the property tax iIs the assess-
ment, some constitutions include also the requirement that the
assessment be at a given percentage of fair, market, or true
value, sometimes 100 per cent.

Uniformity provisions have generally not achieved their
purpose. Application of the provisions has broken down as a
consequence of poor assessment administration. With decentralized
assessment, usually at the county level but with cities frequently
having independent assessment authority, variations between local
jurisdictions have been extreme in state after state. The amount
of tax actually paid on property of equivalent market value varies
greatly in such circumstances even though the rate is identical.

14 The courts have held a great variety of government ex-
penditures to be public purpose, including those for: a city

coal and fuel yard, a grain elevator, books for school children
attending private as well as public schools, etc



Even within the same assessment unit, the assessments have gen-
erally been quite unrealistic and inequitable as a consequence
of amateurish methods used by officials lacking the technical
gualifications for the work and often diverted from their duty
by the pressures of local political and business interests.

As with public purpose provisions, the traditional remedy
for discriminatory application of tax rates and assessments lies
In the courts. The remedy has been an unsatisfactory one be-
cause of the universal i1nadequacy of assessment practice and
because the courts can generally deal only with the 1individual
case, not with the general practice.15 The individual has as
much protection under his right to due process as any under any
uniformity provision of a state constitution. The real remedy
to the problem lies in the application of professional assess-
ment practices on a state-wide basis rather than in the attempt
to write fair taxation practice into a state constitution.

Uniformity provisions have occasionally had the unfortunate
consequence of blocking or delaying the use of accepted techniques
in the application of other forms of taxation. The difficulty
has arisen primarily with respect to the constitutionality of
graduated income tax rates. Laws providing for rate graduation
and exemptions have run afoul of the uniformity provisions o.f

some state constitutions. ®here this has occurred, it became

15 See Hackensack Water Co. v. Qrodell. 17 F. Supp. 39.

16 See WilliamL. Mathews, Jr., " he Function of Constitu-
tional Provisions Requiring Uniformity in Taxation,” in four
issues of Kentucky Law Journal. November, 1949, through May, 1950.



necessary either to amend the constitution or tax iIncomes at a
single flat rate.

A potential difficulty that might arise from a uniformity
provision is the prevention of a single taxing jurisdiction or
governmental unit from applying different property tax rates on
a service zone basis. Similarly, the levying of special assess-
ments for improvements benefitting particular property may con-
ceivably run afoul of a uniformity provision, and some state
constitutions grant such taxing power to local jurisdictions as
an exception to the uniformity provision 17

In summary, uniformity provisions have given little or no
relief from inequitable property taxation, provide no greater
guarantee against discrimination than those available to taxpayers
under the due process clauses of state and federal constitutions,
and In some cases they may serve to interfere with the applica-
tion of appropriate graduations to other forms of taxation. W.
Brooke Graves summarizes a discussion of these provisions by

hoping “that in future constitutional revisions these clauses

will be omitted.”18

Tax Exemptions and Alienation of the Taxing Power
The power to tax is a public function and is universally
so recognized today. Historically, there are many instances in

which the power to tax was conferred upon or delegated to the

17 See Article VIIl. Section 6, Constitution of Nebraska.
18 American State Government (Boston; D. C. Heath& Co.,
4th ed., m),p. 524.



grantee of land in colonization undertakings and in similar cir-
cumstances. Few today would consider such practices at all
consistent with the public iInterest and it would seem almost
certain that any such grant of the power to tax would be found
in violation of the due process and equal protection clauses of
the federal constitution.

The 1issue today is not one of conferring taxing power as
such, but rather i1t is a question of under what conditions and
in what circumstances should the state limit i1tself in the use
of i1ts taxing power. There are various cases in which states
have limited or surrendered taxing authority over particular
individuals, iInstitutions, corporations, or industries in an
effort to favor some particular class of people, use of property,

or to iInduce investment or construction of a particular type or

in a specific jurisdiction or Iocality.19 A few state constitutim

19 The Constitution of Florida, Article IX, Section 12,
provides as follows:

For a period of fifteen years from the beginning of
operation, all industrial plants which shall be estab-
lished in this State on or after July 1st, 1929, engaged
primarily during said period in the manufacture of steel
vessels, automobile tires, fabrics and textiles, wood
pulp, paper, paper bags, fiber board, automobiles, auto-
mobile parts, aircraft, aircraft parts, glass and crock-
ery manufacturers and the refining of sugar and oils,
and including by-products or derivatives incident to
the manufacture of any of the above products, shall be
exempt from all taxation, except that no exemption
which shall become effective by virtue of this amend-
ment shall extend beyond the year 1948.

The exemption herein authorized shall not apply to
real estate owned and used by such industrial plants ex-
cept the real estate occupied as the location required to
house such industrial plants and the buildings and prop-
erty situated thereon, together with such lands as may be
required for warehouses, storage, trackage and shipping

fagilities and being used for such purposes, (Continued
on
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are silent on the subject;20 many provide exemptions from certain
types of taxation or from all taxation for religious and charit-
able organizations. Others exempt from taxation property used
for religious, charitable, welfare, and political purposes.21
Another type of exemption applies to homesteaded land, to land
owned by veterans, or to land owned by widows with families.22
Some exemptions are granted in the constitution itself, others
are specifically made permissive at the discretion of the legis-

lature.

It 1s almost equally common to constitutionally prohibit
exemptions except in particular circumstances or for certain
classes of property use. Some seventeen states provide that

the power of taxation shall not be delegated, surrendered,

(19 con"t.) Amendment No. 12 to the Constitution of Arkan-
sas, adopted October 5, 1926, provides as follows:

That all capital invested in a textile mill iIn this
State for the manufacture of cotton and fiber goods in any
manner shall be and is hereby declared to be exempt from
taxation for a period of seven years from the date of the
location of said textile mill.

4  Those of Vermont and New Hampshire, for instance, make
no mention of the subject. That of ldaho merely authorizes the
legislature to deal with the subject.

21 Typical examples may be found in the constitutions of
Indiana (Art. X, Sec. 1), Kansas (Art. XI, Sec. 1), Montana
(Art. XII, Sec. 2).

See, for instance, the constitutions of Florida, Louis-
iana, Texas, and Utah.
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suspended, or contracted away.23 As will be noted in another
place, such a provision does not prohibit tax exemptions; it
serves another rather technical purpose in limiting the nature
of exemptions granted by the legislature.

The question of whether or not exemptions of one kind or
another should be included in a constitution is one of public
policy. In the absence of constitutional provision dealing with
the subject, the legislature is free to grant such exemptions
as 1t wishes provided that in so doing i1t does not act iIn such
a discriminatory manner as to deny equal protection of the laws
to the citizens of the state.24 It is to be noted that the
entire pattern of exemptions has developed in connection with
property taxation, and although other types of exemptions from
other forms of taxation have come into being iIn recent years,25
constitutional provisions on the subject still relate primarily
to real and personal property taxes. |Inasmuch as states have
increasingly abandoned this field of taxation to local govern-
ment units, exemptions serve primarily to undermine the tax
base of municipalities, school districts, and counties.

Taxation specialists with few exceptions view exemptions

23 This provision is endorsed by the National Municipal
League in i1ts Model State Constitution, Article VII, Section 700.

24 Colgate v. Harvey. 296 U. 3. 404 (1935); Southern Rail-
way Co., v. Greene. 216 U. S. 400 (1910); Keeney v. New York,

2 2 2 u . s . 5 2 5 ( 1 9 1 2 )

State income tax laws commonly have exemptions.
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with disfavor, particularly as applied to the property tax base.26
There i1s little to be gained by the state taxing i1ts own property
or that of municipal and other local political units and vice versa.
Even in this area of exemptions there is room for debate with
respect to property owned by the state and its political sub-
divisions and used for commercial purposes. Many federal govern-
ment activities of recent years have involved extensive acquisi-
tions of property and the use of the property for purposes that
impose considerable burdens on local governments to provide ser-
vices. It 1s not at all unusual for municipalities to find
themselves faced with providing water, fire protection, electri-
cal power, and similar services to federal government installa-
tions, particularly housing projects. Local school districts
must educate children living on federal property. The major
economic base of many communities 1is some sort of government
installation. While Congress has recognized in a number of forms
the burden that is sometimes placed on local governments by the
presence of tax-exempt federal property, i1t has been generally
unwilling to surrender federal tax Immunity. Various types of
in lieu payments have been authorized, direct grants-in-aid have
been authorized to school districts under certain circumstances,
and tax immunities have been waived in limited categories of
cases, but Congress remains the arbiter of what and under which
26 See Tax Exemptions (Tax Policy League, 1939), which

labels industrial exemptions as a "violation of the first prin-
ciples of a sound tax program.”



circumstances federal property may give rise to a valid claim
for tax support or payments in lieu thereof.

Federal policy in this area exhibits considerable uncertainty
at the present time. It has demonstrated a gradual trend in the
direction of greater liberality toward local taxing jurisdictions.
In the circumstances it would seem unwise to constitutionally
exempt from taxation all government owned property. The legis-
lature should be left free to take advantage of whatever changes
in federal policy emerge and to make practical adjustments with
respect to the increasingly varied uses of state and local gov-
ernment owned property.

Problems with respect to taxation of property used for
religious, scientific, and welfare purposes pose fewer areas
of uncertainty. Practice is well established and generally
accepted. General law may quite adequately provide suitable
exemptions without resorting to constitutional provision. It
Is generally necessary to cover the finer points of when property,
ceases to be used exclusively for the purposes for which the
exemption iIs granted and when the purpose becomes that of a
business venture. The difficulties arise when a scientific or
religious institution acquires income property to provide for
the support of tax exempted activities. If the matter is left
open for legislative determination, unnecessary detail can be
avoided iIn the constitution and legislative dispositions cannot

be repeatedly subjected to tests of constitutionality.



With respect to other types of exemptions, the case for
constitutional status grows weaker. The issue becomes one of
interest groups seeking to secure a preferential status by con-
stitutional guarantee. Resistance to such pressures has broken
down primarily with respect to holders of homesteads and property
owned by veterans, disabled persons, and various types of service
organizations. Framers of the new constitution of New Jersey
in 1947 found themselves carried along on a wave of veterans-
preference feeling and wrote an extensive tax exemption provision
into the fundamental law of the state.27 |In other circumstances
they might well have left the matter to the legislature which
could just as effectively assess the justifications for special
exemptions and provide for such matters in accordance with the
needs at the time.

The cold facts of the matter are that local government
jurisdictions throughout the United States have been faced with
ever-greater inroads on their real property tax base. A state
government which derives most of its revenues from other tax
sources, as most of them do, can all too blandly dispose of the
tax base of i1ts municipal units without itself feeling the pinch.
It was not without reason that the Missouri Constitution of 1945,
after providing a rather generous list of exemptions, was written
to include a clause to the effect that A1l laws exempting from

taxation property other than the property enumerated in this

Article VIII, Section 3, Constitution of New Jersey.



"article, shall be void."

Tax exemption or abatement inducements have been used by
many states, particularly in the South and Midwest, to encourage
industrial and commercial development. Tax specialists frown
darkly on such devices, but they have been used iIn state after
state not only by the state government but by local jurisdictions
as well. Whatever may be the merits of their use, business and
industrial tax exemptions have occasionally given rise to a
significant constitutional problem. By granting such induce-
ments in legislation, states have been held on occasion to have
contracted away the taxing power. It is a settled principle of
public law that one legislature cannot bind another29 and that
the government of a state cannot contract away its police powers.
The power to tax is not considered inalienable, however. In
granting exemptions, one legislature may bind another and thereby
lose for the state its power to tax. The exemption may, under
certain conditions, result iIn a contract relationship that legis-
latures may not abrogate without violating the federal constitu-
tional guarantee against state legislation impairing the obligation

28 Article X, Section 6.

Broom®s Legal Maxims, pp. 27-29.

Stone v. Mississippi, 101 U. 3. 614 (1&80); Atlantic
Coast Line Railroad Co. v. Goldsboro. 232 U. S. 546 (1914).
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of contracts.

To avoid such difficulties, a considerable number of states
have constitutionally prohibited the surrendering or contracting
away of the taxing power. It is deemed that with such a provi-
sion in the constitution, a state enactment intended to give
contract status to a tax exemption would be void ab initio.

Any general exemption act would be read as not capable of estab-
lishing a contracted exemption. A number of states have limited
the application of the prohibition to arrangements involving
corporations. Whether or not the Puerto Rican constitutional
provision prohibiting the suspension of the taxing power might

invalidate even the legislative grant of tax exemption to new

industries for specific periods of time has not been tested.32

The chief source of contract grants of tax immunity has been
historically the corporate charter granted by a state legislature

under special act. It 1s now common for constitutions to prohibit

the granting of charters in this manner.33

31 Piqua Branch of the State Bank v. Knoop, 16 Howard 369
(1854); Georgia Railway Co. v. Redwine, 342 U. S. 299 (1952).
Exemptions are to be narrowly construed. They are more likely
to be considered contracts if contained in a corporate charter,
or if they arise from a special rather than a general law, or if
they are acted upon and become a condition of establishment as
distinct from a benefit conferred upon an already existing busi-
ness or industry. See Edward S. Corwin, Constitution of the
United States. Revised and Annotated (Washington: Government
Printing Office, 1953), pp. 347-348.

32 Article VI, Section 2, Constitution of the Commonwealth
of Puerto Rico.

33 Article 12, Section 1, of the Constitution of Kansas
is typical. "The legislature shall pass no special act conferring
corporate powers. Corporations may be created under general laws;
but all such laws may be amended or repealed.™
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The Importance of Legislative Classification

Efforts to control tax exemptions by writing specific
exemptions and prohibitions into a state constitution have often
failed to produce the results intended. While the exemptions
usually hold up, the prohibitions intended to limit legislative
action often do not. Legislatures are generally free to classify
subjects, uses, and circumstances for taxation purposes. While
uniformity provisions have sometimes been interpreted to forbid
classifications i1n the property tax field, classifications are

essential to many other forms of taxation.

The power of the State to classify for purposes
of taxation is "of wide range and flexibility.” The
Constitution (federal) does not prevent 1t "from ad-
justing i1ts system of taxation in all proper and rea-
sonable ways. It may, if it chooses, exempt certain
classes of property from any taxation at all, such as
churches, libraries, and the property of charitable
institutions. It may impose different specific taxes
upon different trades and professions, and may vary
the rates of excise upon various products; it may tax
real estate and personal property in a different man-
ner 1t may tax visible property only, and not tax
securities for payment of money; it may allow deduc-
tions for indebtedness, or not allow them. All such
regulations, and those of like character, so long as
they proceed within reasonable limits and general us-
age, are within the discretion of the State Legislature.34

As long as the legislature is free to classify the subjects
of taxation and apply different rates, including no rate, to
the various classes, prohibitions against tax exemptions can be
rendered almost if not entirely ineffective. It iIs not surpris-
ing, therefore, that framers of some state constitutions have
Corwin, op. cit. p. 1147. Quotations are from Louis-

ville Gas and Electric Co. v. Coleman. 277 U. S. 32, 37 (1928)
@nd Bell"s Gap Railroad Co. v. Pennsylvania. 134 U. S. 232, 237



attempted to limit the power of the legislature to classify.
Article VII, Section 3, of the Constitution of Georgia provides:
; . Classes of subjects for taxation of property shall
consist of tangible property and one or more classes of
intangible personal property including money. The general
assembly shall have the power to classify property includ-
ing money for taxation, and to adopt different rates and
different methods for different classes of property.
The Missouri Constitution goes even further. It attempts
to establish at least part of the classes:
. - All taxable property shall be classified for tax
purposes as follows: Class 1, real property; Class 2,
tangible personal property; Class 3, intangible personal
property. The general assembly, by general law, may pro-
vide for further classification within classes 2 and 3,
based solely on the nature and characteristics of the
property, and not on the nature, residence or business
of the owner, or the amount owned . . . . 35
The latter provision seems a clear attempt to write the
essence of legislation into a constitutional document. Such
efforts, if carried to the point of being effective iIn the great
range of taxation power to which they may apply, cannot fail to
seriously hamstring the legislature and produce unforeseen in-
equities that only constitutional amendment will correct.
Tax Limits

A number of states have placed rate limits in their con-
stitutions with respect to various Kkinds of taxes. Most limits
apply to property taxes and act to restrain local government
units rather than the" state legislature. A few states have fixed

maximum rates on income and inheritance taxation.8

Brticle X, Section 4.

Blabama, Louisiana, North Carolina, and Florida have
Bimits with respect to either income or inheritance taxation or



Tax limits were in several cases adopted as amendments to
constitutions during the depression years of the 1930°s. Chief
supporters of such limits have been local taxpayers associations,
composed mainly of business people, and various real estate
groups. As noted i1n another paper,37 tax limits have worked
hardships on local jurisdictions and serve mainly to distort
the total taxation pattern rather than to hold taxes down. If
governments are to undertake the functions the public demands
that they perform, there i1s no way of avoiding taxation. If
the tax burden is to be distributed equitably, the legislature
must be left free to adopt a tax program that is broadly based
and adjusted to the circumstances of the state and i1ts local
communities. Rate ceilings only serve to benefit certain classes *
of taxpayers at the expense of other classes. They have few
advocates outside of those groups which traditionally complain
of high taxes and at the same time demand that the city repave
the street and provide better fire protection.

Summary

Alaska will be a state with great possibility for develop-
ment and expansion of i1ts population and its economy. The prob-
lems which will inevitably arise as the development takes place
cannot be foreseen at this time. |In order to cope with a rapidly
changing situation, the legislature will need broad authority
and wide freedom of action. Vast resources will become available
for development and exploitation with the transfer to the state

of great tracts of land now in the public domain. Problems of

37 The staff paper on Local Government.



disposal and utilization can hardly fail to arise. The state
may, TFor example, find i1t expedient to tax unused land held for
speculative purposes in order to force it into production. Some
areas might conceivably be held solely to prevent development

of forest and mineral resources in competition with those of
other states. The new state will need weapons to cope with any
such possible difficulties, and broad taxation authority can be

a most potent weapon. The classification of real property for
taxation purposes could, under certain conditions, prove entirely
desirable. Any constitutional limitations such as those requir-
ing uniformity and prohibiting classification can only serve to
inhibit the freedom of the legislature to meet directly the prob-
lems 1t will face. Constitutional guarantees under both federal
and state charters can provide the basic protections for the
individual against unequal treatment and discrimination.

It could, however, prove desirable to constitutionally pro-
tect the state from loss of the taxing power through the develop-
ment of contract relationships arising out of tax exemptions.

Two specialists in the tax field have summed up a great
deal of experience iIn two short statements:

. . the history of classification does demonstrate

that legislatures will act with reasonable wisdom when

given broad constitutional powers relative to taxation.

And, 1f property is to bo taxed, the legislature should

possess the right to classify property. The prudence

of wide-open constitutional provisions concerning taxa-
tion has been repeatedly demonstrated.38

38 s. E. Leland, Property Taxes (Tax Policy League, 1940),
pl15.



. the taxation provisions and references iIn our state

constitutions have become too numerous, too complicated

and too rigid for the best results . . . the efforts of

those concerned with sound and equitable taxation should

be expended in the direction of simplifying, and even of

eliminating altogether the existing constitutional verb-

iage on this subject. . . . the greater the detail with

which a constitution outlines a tax system . . . the

more imperative becomes the necessity of adopting fur-

ther amendments in order to accomplish any departure

from the established order . . . . I conclude that

from the standpoint of sound taxation, that constitu-

tion is best which says least about taxation.39

State Debt

Provisions limiting the debt of the state and its political
subdivisions are common iIn state constitutions. They clearly
reflect a fear that the state may borrow i1tself into insolvency.
There have been times, historically, when some of the states did
get themselves into serious difficulty as a consequence of heavy
borrowing. A number of states were caught with high indebtedness
in the Panic of 1837 and defaulted on bonds. Southern states
defaulted generally on indebtedness incurred to fight the War
Between the States. During the depression years of the 1930°s
many of the states borrowed heavily to finance relief for the
unemployed, and while none defaulted, many were placed in a
precarious financial position.

Five states, Connecticut, Mississippi, New Hampshire,
Tennessee, and Vermont, make no constitutional provision limit-

ing the authority of the legislature to contract debt. Some

39 Harley L. Lutz, Proceedings of the Twenty-first Con-
ference, National Tax Association, 1928, pp. 6-9.
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twenty-five states deny to the legislature the authority to
contract debt except to cover casual deficits (usually arising
from the periodicity of tax collections), or for specific pur-
poses, or with definite limits and conditions. Excepted in
most states is debt incurred to repel invasion and defend the
state. Four states, Arkansas, Florida, New York, and Virginia,
constitutionally prohibit the legislature to incur any debt
other than for the purpose of defending the state, or for certain
other specific purposes. Additional debt may be incurred by
constitutional amendment or by approval of the voters in a popu-
lar referendum. Some states have limited the amount of the debt
to a specific figure, to a percentage of assessed property value,
to anticipated tax revenues, to a percentage of the debt reduction
in the previous biennium, or to a percentage of the general ap-
propriation act. A few have required an unusual majority in
the legislature to approve incurrence of a debt, and some states
must submit the matter to the electorate before debt above a
certain amount may be incurred.40

The strange thing about the entire matter is that many of
the states with highly restricted authority to incur debt are no
better off financially than those states which may incur debt
without constitutional restriction.

40 Several of the states also limit the debt-creation which
may be authorized by the electorate. I n New Mexico, Virginia and

Wyoming, Tfor example, bond issues approved by popular referenda
must not exceed 1% of the assessed value of taxable property.



The usefulness of a debt limitation today in most states
iIs questionable. The era of heavy borrowing for economic devel-
opment through railroad construction is long past, and this was
a principal difficulty that a number of states got themselves
into in the 1830%"s, and which provided at least some of the
initial impetus for constitutional debt limitations.

Many states with constitutional debt limitations have in
recent years resorted to revenue bonds which do not pledge the
full faith and credit of the state and consequently are not
subject to the constitutional debt limitation, and have also
resorted to special purpose authorities in an effort to evade
constitutional debt limitations on the state government itself.
Such devices unnecessarily complicate the administrative struc-
ture of the state and limit future legislative control. Demo-
cratic faith in a legislature to protect the state’s credit while
at the same time providing for its needs, bolstered by a money
market which carefully scrutinizes the jurisdiction’s future
solvency in connection with any proposed incurrence of debt,
seem to make constitutional debt restrictions per se unnecessary.
A constitutional provision requiring that any legislative ap-
propriation must also specify the means of financing the ap-

propriation would appear to be an adequate safeguard of the

state’s credit.
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Planning and Controlling State Expenditures

Having discussed the taxing and borrowing powers of the
state government, we come to the question of planning and con-
trolling the expenditure of state money and the determination of
how these responsibilities are to be allocated between the
legislative and executive departments.
Budgeting

Since the first constitutions were adopted, two significant
developments have emerged in planning for the expenditure of
state money: (1) the transition from the legislative to the
executive budget: and (2) the state budget has tended to widen
in scope from merely a schedule of expenditures to a comprehen-
sive financial plan which makes possible general as well as
fiscal controls. Both of these developments have parallelled
the trend iIn the direction of integrating financial functions
in a department of finance and making provision for the develop-
ment of a budget unit either as a part of the department or at-
tached to the governor’s office.

At present, budget-making authority is assigned to the
governor in 42 states.4 Only 14 states2 make provision in

their constitutions for a budget system the remainder fix

Book of the States 1954-55, pp. 166-169.

Alabama, California, Colorado, Georgia, ldaho, I1llinois,
Maryland, Massachusetts, Missouri, Montana, Nebraska, New York,
Texas and West Virginia.
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responsibility for budgeting by statute. In all states but one
the governor is assigned responsibility for submitting a budget
to the legislature: the exception i1s West Virginia which vests
this authority in a board of which the governor is chairman.
Among the remaining states which fix budget preparation by stat-
ute, Arkansas iIs the only state that has retained the purely
legislative budget prepared by a joint budget committee with no
representation of the executive branch.

There is no clear constitutional authority in any state
for what might be termed a true executive budget. Reliance on
legislative enactment regarding the details of budget preparation
makes it possible to meet changing conditions in a manner which
might not be possible if the mechanics of budget-making were
constitutionally prescribed. However, the future trend may well
be toward the inclusion of a provision such as is set forth in
the Model State Constitution.3 This provision seeks to assure
not only an executive budget but the granting of clear authority

43 Section 703. The Budget. Three months before the open-
ing of the fiscal year, the governor shall submit to the legis-
lature a budget setting forth a complete plan of proposed ex-
penditures and anticipated income, of all departments, offices,
and agencies of the state for the next ensuing fiscal year. For
the preparation of the budget the various departments, offices
and agencies shall furnish the governor such information, 1in
such form, as he may require. At the time of submitting the
budget to the legislature, the governor shall introduce therein
a general appropriation bill to authorize all the proposed ex-
penditures set forth in the budget. At the same time he shall
introduce into the legislature a bill or bills covering all

recommendations in the budget for new or additional revenues or
for borrowing by which the proposed expenditures are to be met.



to the governor to obtain information which is necessary for
budget formulation from other elected officials as well as the
legislature and judiciary. Similarly it attempts to assure the
comprehensiveness of the budget and adequate time for 1its prep-
aration and consideration in relation to the established fiscal
year and the date when the governor and legislators take office.
Ordinarily a budget consists of three parts; (1) the budget
message 1In which estimates and the state®s financial condition
are summarized and the proposed fiscal policy for the state is
presented; (2) a balanced statement of proposed expenditures
and estimated income— both iIn summarized form and with a series
of supporting schedules and detailed estimates; and (3); drafts
of appropriation and revenue bills necessary to put the budget
into operation or recommendations about the exercise of the
borrowing power i1f a deficit is to be met this way. Most states
provide for budget form and content by statute; however, some
states constitutionally specify the budget form or the procedure
to be fTol lowedZ%he essential features of a budget document
are reasonably well established by modern practice so that de-
tailed constitutional specification may be considered unneces-
sary. The important objective is that of comprehensiveness or
There are eight states which include provisions for
budget form and procedure in their constitutions; California,
Georgia, Maryland, Massachusetts, Missouri, Nebraska, New York,
and West Virginia. In addition there are six states in which
the governor is charged with the duty of estimating at the be-
ginning of each legislative session the amount of money required

by taxation for all purposes of the state: Alabama, Colorado,
daho, I1llinois, Montana, and Texas.



scope of the budget so that the financial plan of the state is
not considered piecemeal. The legislature should be able to
see at one time what the total financial needs and tax burden
of the state are to be.

The widening scope of the budget document raises the ques-
tion of the inclusion of estimates of legislative and judicial
expenditures with those of all executive agencies. The consti-
tuions of Mew York, Maryland, and West Virginia include this
requirement .45

Earmarked Revenue. The most severe obstacle to the scope
and flexibility of budgeting results from the earmarking or
dedication of certain revenue for specified purposes or funds.
To the extent that this device 1is permitted in any given state
It bedevils both the legislature and the administrative fiscal
officers alike, curtailing the exercise of proper controls of
each branch of government over the finances of the state. The
device of "dedicated" revenues became widespread after the gen-
eral adoption of the state gasoline tax, originated by Oregon
in 1919. The usual justification of earmarking tax receipts 1is
that 1t guarantees that the yield of a tax will actually be used
to benefit the groups subject to taxation, and so reduces tax-
payer resistance. However, In many cases, there is no relation-
ship between the incidence of the tax and the purpose to which

45 The Mew York provision states, "ltemized estimates of
the financial needs of the legislature, certified by the presid-
ing officer of each house, and of the judiciary, certified by
the comptroller, shall be transmitted to the governor not later

than the first day of December in each year for inclusion in the

budget without revision but with such recommendations as he may
deem proper.



its revenue is dedicated. The most common forms of dedication
are revenues produced by gasoline and motor vehicle license taxes
for road purposes and a variety of tax receipts for educational
and welfare purposes.

It is reported that 37 states have one or more sources of
revenue reserved for specified purposes; of these 23 states
dedicate revenue by constitutional provision.46 The extent of
dedication has i1n many cases grown to seemingly uncontrolled ex-
tremes. In Colorado approximately 90 per cent of tax collections
are earmarked for special funds.'4/ In Texas, only 15 per cent
of 1951 tax collections were unrestricted; constitutional provi-
sions dedicated 45 per cent and the remaining 40 per cent of
tax collections were earmarked by statute. Subsequent tax in-
creases have served to increase the proportion of dedicated
revenue. Kansas has over 110 dedicated funds which embrace over
SO per cent of the state®s revenue.48 Since 1930 South Dakota
special funds ranged from 151 to 530. In Alaska dedication has
already begun. The dedication of 1951-55 Territorial tax col-
lections amounted to almost 27 per cent of total territorial
revenue.49

46 Louilsiana State Law Institute, Constitution Revision
Project-No. 42. Revenue Finance and Taxation. 1917.

47 Proceedings of the National Tax Association. 1911, p. 315.

Your Government. Bureau of Government Research, Univer-
sity of Kansas, Vol. 11, No. 8, 1947.

Based on Staff Memorandum No. 1. Alaska Legislative
Council, September, 1955.



Impetus to dedicated funds often comes from the constitu-
tional requirements found In many states that no money arising
from a tax levied for one purpose shall be used for another
purpose, or the provision that every law imposing a tax must
clearly define the nature and purpose of the tax.

Attempts to reverse the trend toward dedication have en-
countered considerable resistance from the benefitting interests.
Some progress has been made in Georgia, which adopted a single
general fund iIn i1Its new constitution of 19458 After several
attempts, New Jersey passed a statute creating a single state
general fund in 1945. This provision was also incorporated in
the new constitution of 19473 Governor Edge of New Jersey in
trying to obtain fiscal reform and urging the establishment of
a single state fund said in his Annual Budget message of 1945?

"The existence of a $50,000,000 State Highway Fund
side by side with the General State Fund has resulted

in unbalanced services and administrative organization,

complicated accounting procedures and a confused and

incomplete picture of state finances. It has also made
it necessary to engage iIn fiscal gymnastics to keep
accounts orderly as between two funds

"Modern government has become too complex to allow
the continuance of separate funds like the Highway Fund.

This concept of such a separate fund connotes that the

Highway Department is, in effect, a government unto i1t-

self, instead of being part of an integrated state ad-

ministrative system . . . . As long as a separate fund

of the size of the Highway Fund exists there must be a

fractionalization of the fiscal program and policy of

the state,

50 Georgia Constitution. Article VII, Sec. 11 and Sec. IX.

New Jersey Constitution. Article VIII, Sec. 11, Par. 2.
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"A single State Fund will make for better budgeting,

a more unified and effective control of expenditures,

simplified accounting procedure, and a clearer, more

complete picture of state finances

The dedication of revenue leads a particular group of tax-
payers to feel that revenues derived from certain licenses or
fees belong to them as a group, hence they tend to consent more
readily to the imposition of such taxes but will resist en masse
any attempt at diversion, regardless of the worthiness of the
purpose. As Governor Edge points out over-all planning of the
fiscal program of the state iIs prevented: moreover the relation-
ship between the dedicated revenue produced bears no consistent
relationship to the needs to be met or services to be provided
thereby, let alone the comparative needs of other agencies which
must rely upon specific appropriations to carry on essential
services. The legislature, whose responsibility it is not only
to lay taxes but to spend the receipts in the best interests
of the people, abdicates i1ts authority and responsibility when
it submits to the demands of a pressure group and resorts to
the dedication device. As shown, many states have less than
half of the money of the state available for the kind of budget-
ing aimed at carrying out an effective and responsive program of
services. There is ample and eloquent testimony and considerable

experience to the effect that constitutional earmarking of revenues

should be avoided at all costs.



Legislative Budget Procedure. There are several iImportant
guestions in the consideration of the budget by the legislature.
In three states, Maryland, New York, and West Virginia, the power
of the legislature has been limited to striking out or reducing,
but not raising 1 tems . Bn all other states the power of the
legislature to change the budget is unlimited. This power seems
necessary i1f the three branches of the government are to coor-
dinate."53 Of course, the governor’s power to veto items whether
in whole or in part, materially affects this legislative power.54
Similarly, appropriations are normally considered authorizations
to spend rather than mandates to spend, and the governors of more
than half the state are specifically authorized to reduce ex-
penditures under appropriations whenever actual revenues fall
below estimates. This arrangement has been found to give neces-
sary flexibility in state expenditures, particularly during the
depression.

Nebraska permits legislative increases in the governor’s
recommendations upon a three-fifths vote.

53 At least one state goes to great length to preserve the
budgetary independence of the three branches of government. L. D
White, 1n his Introduction to the Study of Public Administration.
Revised Edition, 1939, reports, p. 220, a provision in the Mary-
land Constitution (Article 111, Section 52] as follows: "The
governor’s estimates for the executive branch cannot be increased
but may be reduced . . . : the estimates for the courts (pre-
pared by the judges) cannot be reduced, but may be 1increased;" and
estimates for the legislative branch may be either increased or

reduced"”

54 The veto power is discussed in Staff Paper No. VI, The
Executive Department.
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Administrative and Legislative Audit of Expenditures

Current practices indicate a widespread confusion In many
states in the conduct of auditing functions. This condition
stems largely from the failure or refusal to recognize a distinc-
tion between pre-audit or administrative audit and post-audit or
the i1ndependent audit which checks on the administration’s use
of funds. As a result such anomalies occur as an elective auditor
who conducts i1ndependent, often obstructive, administrative audits
in executive and other agencies of the government, then certifies
in a post-audit as to the correctness of his own pre-audit.
Kqually anomalous 1is an auditor appointed by the legislature or
governor who performs both functions. Undoubtedly the least
defensible practice is a constitutional provision or a statute
providing for an independent elective auditor to exercise pre-
audit and post-audit controls. Because of the influence and
limitations such an officer can exercise in the administrative
process, this arrangement has essentially resulted in a dual
executive.

The two main types of audit may be briefly defined as
follows;

1. The internal, administrative, or pre-audit refers

to the checking of revenues and receipts at the time

of collection and the examination and approval of claims

before payment.

2, The external or post audit is made after the transactions
have been completed and is a review of what has taken place.



The administrative or pre-audit is a managerial function and
should be done by the financial agency of the administration.
Its purpose is to control expenditures to ensure care and good
business judgment, regularity and accuracy in the use of funds,
and more broadly to enable the chief executive to bring his
influence to bear upon work programs and administrative policy
as reflected in expenditures.

The external or post audit is aimed at enforcing financial
accountability upon the governor and his department heads and
therefore should be completely independent of the administration
This requirement would preclude an appointee of the chief execu-
tive. Similarly an elective auditor would have no iImmediate
accountability within the framework of the state government.
Moreover, if he is of the opposite political party, there may
be a lack of cooperation between his staff and executive agencies
if he is of the same political party, there is the possibility
of too much cooperation. The provision that the legislature
should appoint a post-auditor 1is increasingly looked upon as a
desirable step.55 Through this device and the power of iInvesti-
gation the legislature utilizes post-auditing to bring the gov-
ernor to complete account for his acts. It is intended that sue
an auditor be required to conduct post-audits of all financial
transactions and of all accounts kept by the executive agencies
of the 3tate government, and to report his findings and criticis

to the governor and to the legislature.

55 See Model State Constitution, Section 708.
- 000.
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LEGISLATIVE STRUCTURE AND APPORTIONMENT

It will be necessary for the Alaskan Constitutional Con-
vention to discuss and record in the constitutional document
its decisions on a number of Important matters connected with
the legislative function. |In this series of staff papers for
the assistance of the Delegates the problems concerning the
legislature have been divided under two broad headings, with a
paper devoted to each. The present paper concerns the struc-
ture of the legislature, the basis of representation, the meth-
od of apportioning the legislative seats, and other closely re-
lated matters. A separate paper (No. V) treats the powers of
the legislature, its internal organization, and procedure.

Structure of the Legislature

The first question concerning the legislature that might

be taken up by the Convention 1is that of basic structure. Speci-

fically, should the legislature be unicameral (one house) or bi-

cameral (two houses)?

Bicameralism

The two-house legislature is of course normal iIn the Ameri-
can states, only Nebraska having a unicameral body at the pre-
sent time. Bicameral practice has its roots in American colon-
ial government and became firmly established after Independence,
when distrust of legislative assemblies led to belief in the de-

sirability of setting one house against the other as insurance



against corruption and ill-considered action. All states except
Georgia, Pennsylvania, and Vermont created bicameral legislatures
after Independence. Division of the U S. Congress into a House
with representation based upon population and a Senate with equal
representation for all states was a workable solution to one of
the controversies iIn the Constitutional Convention between the
large and small states, fitted well into the check-and-balance po-
litical theory popular at that time, and became a weighty (if not
entirely relevant) precedent. As additional states were admitted
to the Union they adopted the bicameral form. Georgia and Pennsyl-
vania shifted to bicameralism before 1800, and Vermont changed in
1836. During the 101 years that elapsed before any other state
adopted the one-house form, bicameralism established itself as
the traditional form of American legislature, for state governments
at least.1 For some reason, bicameralism has never made much head-
way 1iIn city councils.

This brief history suggests both the weight of tradition and
the main points upon which the case for bicameralism rests: (1)
bicameralism is "normal™ and a known quantity; (2) a bicameral body
is less likely to take i1ll-advised action, either through haste or
corruption; and (3) a bicameral legislature offers the possibility
of representation on different bases in the two houses, e.g.,
population in one house and area or existing political units in the

other.

- For a rather complete treatment of the history of state
legislatures and a number of other points touched upon in this pa-
per see W. Brooke Graves, American State Government (1953), es-
pecially Ch. 6, "State Legislative Organization."



Unicameralism.

The advocates of unicameralism can make, on paper at.
least, a very reasonable case. Most of the historical precedents
for bicameralism can be in part refuted or shown to be not fully
applicable. Vermont®"s fifty years of unicameralism seem in his-
torical retrospect to have been quite satisfactory.2 More to
the point is Nebraska’s successful experience with unicameralism
since 1937. Those in favor of unicameralism iInsist: (1) bi-
cameralism does not necessarily prevent either i1ll-considered
action or legislative corruption, as shown by the behavior of
some state legislatures; (2) unicameralism offers ample oppor-
tunity for careful consideration of bills since the legislative
procedure is simpler; (3) unicameralism clarifies responsibility
for leadership within the legislature and fixes responsibility
in the eyes of the public; and (4) a unicameral body, being
smaller, is more economical.

Summary

There are no inherent reasons why either sort of legis-
lature cannot work satisfactorily. The theoretical case for the
unicameral body 1is good, yet only one state has adopted this form

and no more are likely to in the near future, unless Alaska

2 For a review of experience with bicameralism and uni-
cameralism, highly favorable to the latter, see Charles W. Shull,
American Experience with Unicameral Legislatures (1937).

3 The unicameralism-bicameralism argument 1is elaborated
in Belle Zeller (Ed.), American State Legislatures (1954), Ch. 4.
This is a report of the Committee on American Legislatures of the
American Political Science Association. Like most scholarly
treatments, it favors unicameralism.



chooses the unconventional but not unprecedented course. As
Dr. Graves observes, "The opinions of the people who ought to
know vary widely; in fact they are often diametrically opposed.
A large majority of political scientists favor unicameralism,
while an overwhelming majority of persons with actual legislative
experience are opposed to 1t."4 Delegates to the Convention can
weigh the arguments: on the one side tradition, experience, and
the possibility of double-check; on the other side simplicity,
economy, and clear responsibility. Alaska’s relatively small popu-
lation, and the economy and simplicity of the unicameral legisla-
ture, seem to argue in favor of the single house. On the other
hand, the apparent satisfaction with the two-house system in the
Territorial legislature makes any departure from tradition diffi-
cult.
Size of the Legislature

It will be necessary for the Convention to arrive at some
decision about the size of the legislature. A constitution can
either fix the size of the legislature permanently or it can fix it
temporarily with provision for expansion as the state grows. The
objective obviously 1iIs to create a body large enough to handle the
necessary business and give satisfactory representation to the
main interests of the state, yet not so large as to be unwieldy or
unduly expensive to operate..
Precedents With Respect to Size

In considering the matter of size of the legislature, the

Convention can take advantage of the bench marks that have been es-

4 Graves, op. cit. p. 193.



tablished iIn other states and of Alaska®"s own experience.
Legislatures in Other States

As might be expected, the smallest state legislature
iIs Nebraska’s one-house body of 43 members. The smallest
bicameral legislature 1is Delaware’s historic and unusual
body of 52. Next smallest are Nevada (64) and New Jersey
(81). Including Nebraska’s, there are nine state legisla-
tures with under 100 members. Other state legislatures vary
greatly iIn size, the majority being between 100 and 200. There
are eight with over 200 members, including New Hampshire’s enor-
mous 424. The larger legislatures iIn Eastern and Midwestern
states are the result of constitutions that guarantee representa-
tion to each of a large number of counties and towns, or which
provide for automatic expansion of the legislature as population
increases. Increments of population which seemed to justify an
additional legislator 100 years ago are now completely unrealis-
tic. It is worth noting that 6 of the 8 states with legislatures
of under 100 members are Western states of relatively large area
and low population--perhaps the best precents for Alaska.
Alaska’s Own Experience

Perhaps most useful to the Delegates will be some reflec-
tion on Alaska’s own experience. The Territorial Legislature
has a Senate of 16 and a House of 24. Has this been satisfactory
Has 0 body of 40 members been able to do the job and give adequate
representation? Delegates may be able to form some impressions

on the basis of the Constitutional Convention itself. Does a



group of 55 seem adequate to represent the diverse population and
interests of Alaska? 1Is i1t of manageable size?
General Considerations

In looking at other state legislatures, it should be kept in
mind that there are few, if any, defenders of large-sized legisla-
tures as such. Many are large for historical and accidental rea-
sons; once large, there is no convenient way to shrink them.

The size of the legislature needs to be related to other de-
cisions the convention will have to make about the legislature.

For example, 1f the number and length of legislative sessions are

to be limited, the legislature might be somewhat larger. The size
of the legislature also is related to the system of apportionment
and districting to be adopted. These matters will.be discussed
later in this paper. The Delegates may wish to arrive at a pre-
liminary agreement about the approximate size of legislature de-
sired, and then move on to discussion of other aspects of the legis-
lative structure before determining the precise size.

If a suggestion may be ventured, there seem to be no reasons
why a legislative body of 40 to 75 members (assuming two houses)
could not serve Alaska®s needs adequately for the foreseeable fu-
ture. In the present situation It might be appropriate to start
witn a legislature of relatively small size- not too different from
the Territorial Legislature— and allow gradual expansion according
to population increase as indicated by each decennial census. How-

ever, the steps of increase ought not to be too large, and the



legislative monstrosities that may be seen in some states are
clear evidence of the need for a reasonable ceiling.
Legislative Apportionment

One of the most complicated subjects to be taken up by the
Constitutional Convention is legislative apportionment. It is
complicated but at the same time it is of the utmost signifi-
cance, since the decisions of the Convention will largely de-
termine whether the legislature in coming years is to be satis-
factorily representative of the people of Alaska. Experience of
other states demonstrates that unwise constitutional provisions
for apportionment can saddle a state with a legislature that
with the passing years grows less representative, less respar
sive to the needs of the majority of the people. Failure of
state legislatures to respond to widespread needs and changing
situations has weakened the states and encouraged--even made im-
perative in some cases—expanded activity by the federal govern-
ment. In the present decade the problem of state legislative ap-
portionment has become one of the main focal points for the re-
search of political scientists and the energy of reformers.

5 This problem i1s treated extensively in all the govern-
ment textbooks and a large number of special studies. The iIm-
plications of state legislative reapportionment for federal-state
relations are spelled out in U.S. Commission on Intergovernmen-
tal Relations (Kestnbaum Commission) Report (1955). One of the
best short treatments Is Gordon E. Baker, Rural versus Urban
Political Power (1955). Also comprehensive is "Legislative Re-
apportionment, Ma symposium occupying the entire issue of Law
and Contemporary Problems. Spring, 1952. Two good studies of in-
dividual states are James E. Larson, Reapportionment in Alabama

?19553, and Thomas Page, Legislative Apportionment in Kansas
1952). Two thorough recent studies by legislative councils are

(continued next page)



Before proceeding to the substantive discussion, 1t may be
helpful to clarify some points of definition and terminology.
Strictly speaking, there are three different problems involved, but
they are so intertwined that i1t is very difficult to separate them
in any discussion and they are usually lumped under the general head-
ing of "apportionment.” The first problem is the basis of represent-
ation. What 1i1s it that i1s being represented in the legislature?

Does each legislator stand for a certain number of. people, or a given
area, or a certain political unit (like a county or city)? The
second problem is districting— the drawing of a map to lay out the
districts in which legislators are to be elected. The third matter
iIs apportionment iIn a narrow sense— the process of dividing (or ap-
portioning) the available legislative seats among the districts.

Basis of Representation

There are several possible bases on which representation can

be granted.

Population. The most common basis of representation iIn state
legislatures is population. Unless otherwise specified, it is
normally assumed that "representation according to population”™ means

"representation according to equal population.

(5 con"t.) state of Minnesota, Legislative Research Committee,
Legislative Reapportionment (1954), and Washington State Legislative

Council, Congressional and Legislative Reapportionment (Final Report
of a Special Committee, 1954).

6 There are certain types of apportionment plans in which
population supplies the basis of calculation but there is no pre-
tense of equality of representation. These are considered hybrids
which combine population and some other principle. They will be
discussed later in this paper.



Legislative districts are drawn, and seats are apportioned among
them, in such a way that each legislator represents, as nearly as
possible, the same number of people. The legislator represents
not the district as such, but the people who happen to live there.
This 1s also sometimes referred to as the principle of equal

representation. The case for equal representation on a popula-

tion basis has been stated as follows;

One of the basic assumptions of democratic rule
is the doctrine of political equality. ™"One man, one
vote" has been the most concise and effective phrase
employed to i1llustrate the ideal that all citizens
should have approximately the same political weight.
This means that representative assemblies should re-
flect fairly accurately the character of the body
politic. After all, of how much value 1is equal suf-
frage if all votes are not weighed equally? A con-
comitant feature of the right to vote is the right
to have the vote counted- and counted as a full
vote. Any considerable distortion iIn the represen-
tative picture means a dilution of some votes- in
effect, a restriction on suffrage.7

As of 1953, eleven state constitutions called for appor-
tionment of both houses of the legislature on population or a
similar basis offering substantial equality of representation.8
Eighteen states provided for one house on a straight population
basis with some modification of the population principle in the
house. Nineteen states departed from the straight population
principle to some extent in both houses. However, 1iIn most of the

7 Baker, op. cit.tp. 5.

8
Variations on the population principle are representa-
tion according to the number of registered voters, of adult males,
of votes cast in general election, etc. These may or may not
cause a slightly different structure of representation from a
straight population basis, depending on the circumstances.



latter group some modification of the population principle was used
for at least one house.9

Area. The other basis of representation frequently used is
area. This requires some additional definition. Although it has
been done in the past, there is no present day use of area as such—
acres of land—as a basis of representation. The area principle is
now expressed by giving representation to specified units covering
a given territory—counties, towns, or legislative districts—regard-
less of their population. Because the territorial units used in
this system usually are political entities of some sort (counties,
especially), this is sometimes described as representation to po-
litical units. Examples of this approach are the senates of Nevada
and New Jersey, which are composed of one member from each county,
and the house in Vermont, composed of one member from each town.

The theory underlying this approach to representation is that
there are certain identifiable geographic areas of the state having
interests with a legitimate right to representation, regardless of
population. Area representation, or some variation thereof, is
most often advanced by spokesmen for the relatively sparsely popu-
lated areas, who feel that in order to protect their interests from
being neglected they need representation greater than that to which
they would be entitled on a straight population basis. The analogy
of the U. S. Congress, with representation in the Senate by states

See Book of the States. 1954-5. pp. 114-118, for a recapit-

ulation of state constitutional provisions on legislative apportion-
ment.



and in the House by population is often advanced in defense of
the practice of having one state legislative house composed of
county representatives. However, the so-called "federal anal-
ogy" 1s hardly relevant, since the U. S. Senate was organized
to accommodate the interests of pre-existing political units
which, even after union, retain certain inherent rights.
Counties, on the other hand, are not sovereign but are crea-
tures of the states with no rights which are not granted, and
could not at any time be taken away, by the states.

Population. Plus. Actually there are only a few state
legislative houses constructed purely on an area basis. Most
of these which are not strictly according to population start
with a population base but modify i1t with exceptions and limit-
ations that have the effect of introducing an area factor and
in causing various degrees of distortion of equal representation.
These limitations appear in various forms. A common provision
is that representation shall be according to population, except
that each county shall have at least one seat. This may cause
relatively little distortion if the number of counties is small
and the number of available seats relatively large, but in
states which have almost as many counties as legislative seats
it places a serious limitation on the seats available for dis-
tribution to the more populous counties. Other states achieve
this same effect with provisions for representation calculated
on the basis of population but according to formulas under

which a districts representation increases at a slower rate
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than its population. Some constitutions put ceilings on the
number of representatives any county or district may have.
Districting

Under most schemes of representation it is necessary to
define districts in which representatives are to be elected.

In some circumstances the electoral district may be the state
or territory as a whole. Governors and U. S. Senators are elec-
ted '"at large'™ in this manner. Normally, however, the state

Is divided into smaller election districts. Depending upon

the system of apportionment used, the districts may elect one
member each or may elect two, three, or several members. The
Constitutional Convention itself is an interesting example of
districting, with some delegates elected from the Territory at
large, some from multi-member districts based on the judicial
divisions, and some from single-member districts.

Election districts normally follow the lines of existing
counties, towns, census tracts, or other territorial units of
known population that can serve as "building blocks.” Thus the
present election districts for the Territorial Legislature are
created by simply adopting the four judicial divisions? single-
member districts were created for purposes of the Constitutional
Convention from combinations of the various recording districts.
If there are no existing units suitable for use as electoral dis-

trict building blocks, new lines can be drawn on the map for this



particular purpose. However, In cases when unconventional units
are used there 1is sometimes difficulty in getting population data
In suitable form.

As a part of the scheme of apportionment it chooses to
adopt, 1t will be necessary for the Constitutional Convention to
make some provision for election districts for the legislature.
The constitution can fix the district boundaries permanently or
it can fix them temporarily with provision for redrawing them 1in
connection with future reapportionments. |If representatives are
to be elected from single-member districts it will be necessary
to leave the district boundaries subject to adjustment with popu-
lation changes. |If representatives are to be elected from a rela-
tively small number of multi-member districts it may be practical
to have the districts permanently fixed and carry out reapportion-
ments by simply adjusting the number of seats for each district.

In considering the matter of permanent or temporary districting,
Delegates might bear in mind the uncertain future structure of lo-
cal government boundaries in Alaska. Both apportionment and elec-
tion administration are facilitated when election districts coin-
cide in some manner with local government units.

The process of legislative districting is subject to the
type of manipulation called "gerrymandering.” Gerrymandering is
the process of drawing the legislative map so as to enable the
group doing the districting to capture the maximum number of seats.
Generally the technique is to lay out the districts in such a way

as to scatter as much as possible of the opposition strength among



districts where the party doing the districting is fairly sure

to win. Unrestrained gerrymandering of course produces legisla-
tive districts of freakish shapes. Many constitutions contain
provisions designed to discourage gerrymandering, although it 1is
almost 1mpossible to eliminate completely. The usual requirement
Is that legislative districts be of '"compact and contiguous area".
Apportionment and Reapportionment Techniques

When the Convention has determined the size of the legisla-
ture and 1ts respective houses, determined the basis of apportion-
ment in the respective houses, and drawn the electoral districts,
the final step iIn the process will be apportioning seats among the
districts. For convenience these steps are being described here in
a sequence. Actually, of course, these processes are interlocked
and must be considered as a whole. The first distribution of seats
among districts will be a part of whatever overall apportionment
scheme i1s adopted. Presumably the various factors-— size of the legis-
lature, number of districts, population, etc.— will be adjusted to
each other so that the whole represents some sort of rational system.
Rational or not, the Convention will have the power to establish a
system and an apportionment to be in force for as long as the con-
vention may determine.

The Convention w ill, however, undoubtedly want to provide for
reapportionment at some future time. Population shifts, grows in
some areas, romains stable in others, and declines in still others.
New local government units may be organized, others may be consoli-

dated or disappear. Except in Delaware (which apparently assumes
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that nothing ever changes) all state constitutions make some pro-
vision for reapportionment of at least one house, either at stated
intervals or at the discretion of the legislature.

The ease or difficulty of reapportionment depends upon the
"rules of the game" and the various limiting factors permanently
fixed iIn the constitution. Under some systems, reapportionment
can be practically automatic, requiring only the application of a
mathematical formula to a new set of figures. |In other cases, re-
apportionment is a complicated political act, involving discretion,
controversy, compromise, and the possibility of unfair manipula-
tion. This is especially true iIf reapportionment requires redis-
tricting at the same time. The problem for constitution-makers 1is
to hit upon a system of apportionment specific enough that reap-
portionment can take place without undue controversy, yet flexi-
ble enough that it does not in future years produce a pattern of
representation completely at odds with the original spirit of the
constitution. Any good apportionment scheme i1s likely to be a
bundle of compromises; specificity iIn some parts may have to be
sacrificed to flexibility in others.

Reapportionment usually involves juggling legislative seats
and districts—either or both of which may be fixed in number- in
response to changes in population. The number of situations that
can arise is almost infinite, but for illustrative purpose it is
worth noting several general types of systems and the advantages
and drawbacks of each. First let us assume several situations in

which the number and boundaries of the legislative districts are



permanently fixed in the constitution, as they are iIn the so-
called "automatic” plans.

With District Boundaries Fixed. In such a situation the most
completely automatic scheme would give each district a number of
representatives based on its actual population. Original districts
would be set up so that each contained for example, 5,000 people.
At succeeding censuses any district with over 10,000 might get two
seats; over 15,000 three seats; over 20,000, four, etc. This 1is
simple and fair since the number of seats increases iIn proportion
to the population and preserves approximate equality of representa-
tion. The problems however are fairly obvious. In the first place,
there 1s no control on the size of the legislature, which might
grow to a completely unexpected size if the population increased
rapidly. The second problem would be how to elect representa-
tives iIn the districts that became entitled to several representa-
tives. Either they would have to be elected at large within the
Edistrict, which might not be satisfactory if there were a large
number of them, or some sort of subdistricting would have to be
provided for. The third problem is inherent in any setup with
fixed districts: what to do about districts that lose population?
England had its famous "rotten boroughs"™ which had lost most of
their inhabitants but still sent members to Parliament. Alaska,
too, has had its ghost towns

It is, of course, possible to place a check on the size of

the legislature in a system like this by simply providing that



districts can increase their representation up to a certain
number but no more. But to the extent that such checks become
operative, they produce underrepresentation of the more popul-
ous areas. This 1is precisely what has happened iIn some states,
where fast-growing urban districts have hit the ceiling and
can send no more representatives, even though they may have
almost half the population of the state.10 Equality of repres-
entation i1s flagrantly violated.

Fortunately, there are fairer ways of apportioning accord-
ing to population in a situation where both the total number
of seats and the district boundaries are fixed. |If there is
no limit on the number of seats any district can have, it is
possible to distribute the available seats among districts,
on the basis of their population, according to certain mathe-
matical formulas, which insure equal representation as nearly
as possible. This situation arises in the U. S. Congress,
where after every decennial census it is necessary to re-shuffle
the 435 seats in the House among the 48 states. This is done
by the Census Bureau through application of a mathematical
formula called the "method of equal proportions” which distri-
butes the seats among the states. There are several mathemati-
cal methods of carrying out such distributions.

10 For example, Florida, where nine urban counties have
60% of the population but only 23% of the House seats because,
although representation is supposed to be on the basis of
population, no county may send more than three representatives.

This is by no means unusual. See Table | in Baker, op. cit..
pp. 16-17.



Although they might produce slightly different distributions in
certain situation, they are all "fair"™ and maintain substantial
equality of representation.11l Formulas of this sort are most
satisfactory when the number of seats to be distributed is quite
large as compared with the number of districts, as in the House
of Representatives. |In tighter situations the formulas are
still fair, in the sense that the rules of the game are prede-
termined and there 1is no opportunity for manipulation, but some-
times the mathematically-determined cut-off points give addi-
tional representatives to districts which have only a small mar-
gin of population over their nearest rivals. Systems of this
sort also have the problem of how to elect representatives in
districts that are entitled to more than one. Either they

must be elected at large, or some one must divide the districts
into sub-districts— which raises the districting and apportion-

ment problem all over again.12

For a technical explanation of these methods see
Walter F. Willcox, '"Last Words on the Apportionment Problem,"
Law and Contemporary Problems (Spring, 1952), pp. 290-301; and
Laurence F. Schmeckerbier, "The Method of Equal Proportions,"”
Ibid., pp. 302-13. The Hawaii Constitution adopts the method
of equal proportions for reapportioning the 51 house seats
among the four basic areas of Hawaii (Art. 111, Sec. 4).

12 - _ i i
In Arizona and Missouri, where seats are apportioned
among counties (which serve as election districts) the duty of
internal apportionment and districting is placed on the county
boards, Arizona constitution, Art. 1V, Part 2, Sec. 1; Missouri
constitution, Art. IIl, Sec. 2.
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With District Boundaries Changeable. When reapportion-
ment may include total or partial redistricting, a different
set of problems is raised. The job is to divide the state
into as many districts as there are seats, with each dis-
trict containing approximately the same number of people.
Potentially, of course, this iIs a very fair system, with oppor-
tunity for substantial equality of representationl3 and a
chance with every reapportionment to clean out any "rotten
boroughs.”™ The other side of the coin is that this system
allows whoever is doing the districting a wide area of discre-
tion, which i1s not always exercised wisely because of political
pressure. There 1i1s bound to be pressure for gerrymandering,
for drawing lines in such a way that no incumbent legislator
will be out of a seat, and other districting devices giving
advantage to certain individuals or groups.14 However, if
legislators are to be elected in single-member districts,
and any pretense of equality of representation

13 Because it is most practical to draw district lines
along recognized territorial boundaries of one kind or another,
the districts can never be completely equal in population. A
redistricting in which no district has over 10 or 15% varia-
tion from the average population is considered a reasonably
good job. See Page, op. cit. pp. 21-22.

14 A reapportionment committee in California received a
letter with the following advice: "Put the Political Science
Professor which you have appointed into an office, put a ’Do
Not Disturb” sign on the door and disconnect the phone. Equip
him with the 1950 Census results, a map and a pencil. Have
him start by dividing the State’s population by 30. Then let
him figure out Congressional Districts which are as nearly
equal in population as i1t is humanly possible. Then fight for
this fair plan and to Hell with local politicians!™ Quoted by
Ivan Hinderaker and Laughlin E. Waters, "A Case Study in Re-

apportionment- California, 1951," Law and Contemporary Problems.
Spring, 1952, p. 444.



is made, there must be provision for redistricting from time to
time.

There are, of course, ways of reducing the discretion of
the apportioning authority when both reapportionment and redis-
tricting are done simultaneously. Many state constitutions call
for redistricting but provide that district boundaries must fol-
low county lines, or that each county must have at least one
representative, or that no county may be divided for district-
ing purposes. It is usually impossible to comply with such
limitations and still achieve equality of representation. Actual-
ly, the purpose of such limitations 1is usually to guarantee dis-
tortions of representation rather than to prevent abuses.
Execution of Reapportionment

The preceding discussion has emphasized the theory and
technique of reapportionment and the relevant provisions of
state constitutions. It is now appropriate to give some atten-
tion to the methods by which the states attempt-— sometimes suc-

cessfully and sometimes not- to get reapportionment actually

carried out.
Frequency of Reapportionment— The Law

A few state constitutions provide for reapportionment at
the discretion of the legislature, although most of them call
for reapportionment at specified intervals. The most common
and probably most satisfactory provision is for reapportion-
ment every ten years, following the results of the U. S. Census.

A few of the older constitutions call for reapportionment at



at more frequent intervals and imply that the state itself shall
somehow provide census data, but this approach is hardly to be
recommended. Of course if a state adopts some other basis of ap-
portionment than straight population--for example the number of
registered voters, or votes cast at the last election—it may be
practical to reapportion at other and more frequent intervals.
Frequency of Reapportionment--The Practice
Regardless of the law, the facts of life are that in many
states reapportionments are not made. In over half of the states,
no apportionments whatever have been made in the 1950"s, and
many of those accomplished have been in one house only. Dr.
Graves reports the results of a survey made iIn 1952:
The survey also showed that there had been no re-
apportionment of one or both houses in Connecticut since
1818, in Mississippi since 1890, in Delaware since 1897,
in Oklahoma since 1908, in Tennessee since 1905, in lowa
since 1904, 1in Alabama and Illinois since 1901, in Minne-
sota since 1913, 1in Texas since 1920, in Indiana, Kansas,
Louisiana, Maryland, Michigan, Montana, and Pennsylvania
since 1921, 1in Arizona, Arkansas, Colorado, Nebraska,
North Dakota, Oregon, South Carolina, Utah, Washington,
West Virginia, Wisconsin, and Wyoming since the early
thirties.b
The responsibility for failure to reapportion in almost all
cases rests squarely upon the state legislatures. |If there 1is
any proven fact about state government, it is that legislatures
face the task of reapportionment with extreme reluctance.
b Graves, op. cit., p. 200. A few of the states mentioned
have reapportioned since 1952, but the quotation is a good in-
dication of the lag that exists. See also Lloyd M. Short,

"States That Have Not Met Their Constitutional Requirements,"
Law and Contemporary Problems. Spring, 1952, pp. 377-385.
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Reapportionment always means uncertainty about the seats of in-
cumbent members; districts may be abolished, or two members may
be thrown into the same district and forced to campaign against
each other. More important is the fact that iIn states where
there has been failure to comply with constitutional requirements
for long periods, carrying out reapportionment according to law
would mean a drastic shift in the balance of power within the
legislature. Such situations are most frequently found iIn states
where, there has been rapid growth of cities, and the rural 1in-
terests that have traditionally dominated state politics refuse
to "let go."

But is there no relief iIn the courts? The courts may be
the guardians of some aspects of our state constitutions, but
they offer little recourse on this point. Pleading the doctrine
of separation of powers, courts ordinarily refuse to make any at-
tempt to make the legislature— a co-equal branch of the govern-
ment— perform a duty which the constitution puts upon 1t.16 The
courts will occasionally review an apportionment act after it is
passed to see If i1t complies broadly with constitutional stand-
ards, but even here the typical postion is to allow the legisla-
ture rather wide discretion.17

Lashley G. Harvey, “Reapportionments of State Legisla-

tures— Legal Requirements,” Law and Contemporary Problems, Spring,
1952, pp. 364-376

Short, op. cit., p. 379
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Constitutional Provisions Facilitating Reapportionment

Recent years have seen a search for constitutional provi-
sions more effective iIn securing timely reapportionment than
relying on the initiative of the Iegislature.18

Several states have had success with provisions for re-
apportionment by some other agency if the legislature fails to
act. In California, Michigan, South Dakota, and Texas reappor-
tionment is to be carried out by boards consisting of the gov-
ernor and other executive officials if the legislature does not
reapportion within specified periods. In Oregon the secretary
of state is responsible in the event of legislative inaction,
and in Florida the governor is authorized to call a special
session of the legislature which may not adjourn until a re-
apportionment bill is passed. In 1llinois, under a 1954 con-
stitutional amendment, the governor is to appoint a commission
from lists of nominees supplied by the two major parties. |If
this commission fails to produce a reapportionment, the entire
legislature is to be elected "at large™ until a reapportionment
bill is passed. Experience shows that constitutional "teeth"
of this sort produce action, since legislatures almost invari-
ably will reapportion themselves rather than give some other

agency a chance to do 50.19

For a concise summary of state constitutional provi-
sions for the reapportionment agency, see Minnesota Legislative
Research Committee, op. cit., pp. 6-9. A more extended discus-
sion is in Hugh A. Bone, "States Attempting to Comply with Re-
apportionment Requirements,” Law and Contemporary Problems.
Spring, 1952, pp. 327-416.

19 Larson, op. cit.. p. 34.
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There 1s another, school of thought which holds that since
legislators, individually and collectively, always have vested
interests In any existing apportionment scheme, 1t is unwise to
expect a legislature to reapportion itself promptly or fairly.
Therefore, reapportionment should be taken out of the control of
the legislature altogether. This approach is illustrated by Ohio
and Arkansas, which provide for reapportionment by boards consist-
ing of the governor and other executive officials. In Missouri
the senate is reapportioned by a bipartisan board appointed by
the governor. Arrangements of this type have been effective.

There are still other possible types of reapportionment
arrangements. Maine, for example, has "automatic'" reapportion-
ment by a complex formula written into the constitution; no legis-
lative act is necessary, and there is no executive discretion.

In four states there is the possibility of passing reapportion-
ment bills by initiative of the people. This has actually been
accomplished once in Washington and once in Colorado.
Proportional Representation

Something should be said at this point about proportional
representation, a somewhat unconventional scheme of holding elec-
tions and apportioning seats that has a number of devoted sup-
porters. Proportional representation (PR) would superficially
seem to mitigate some of the apportionment problems referred to

in the preceding pages, but it has very serious drawbacks of its

own.



There are several varieties of PR systems some of them rather
technical, and i1t is impossible to explain them 1in detail iIn this
short paper.20 The essentials of PR may be explained by contrast-
ing 1t with the conventional type of election. |In ordinary elec-
toral systems, representatives are elected in single-member dis-
tricts. The candidate with a majority (or even a plurality, if
there are several candidates) gets the seat. |If this same situa-
tion is repeated iIn most of the districts, it is possible for a
party with only a slight edge in the popular vote to control all
or most of the seats in a legislature.

Under the simplest type of PR, all representatives would be
elected at large. The ballots would be set up and the votes
counted In such a way that the main parties or groups would win
a number of seats roughly in proportion to their total vote. A
majority party would have a majority of the seats, but the minori-
ty would also be represented. A somewhat less drastic method
than electing the whole house at large would be to divide the
state into a small number of districts, each with several members
according to its population. PR elections would then be held
within each of these districts. Such a scheme would assure the
minorities a substantial amount of representation while still

identifying each representative with one major area of the state.

20 Al government textbooks devote some space to PR. See
Graves, op. cit.. pp. 156-169; C. 0. Johnson, State and Local
Government (1952), pp. 74-75; V. G. Key, Jr., Politics, Parties,
and Pressure Groups (1947), pp. 694»69S; Howard Penniman, Sait’s
American Parties and Elections (1948).
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There are no American state legislatures elected on a PR basis,
although the system has been used iIn a few city councils.21

In theory, at least, PR would avoid some of the problems
of apportionment and districting. If the whole legislature were
elected at large, the legislature would, in effect, be apportioned
by the election itself. Districting and gerrymandering controver-
sies would be avoided. There would be equality of representation
since any group which voted together would get representation
roughly iIn proportion to i1ts strength. Most of these advanta-
ges would be retained if elections were not iIn the state at large
but in several multi-member districts. Such districts could
probably be permanently fixed iIn the constitution, and appor-
tionment of seats among them could be made automatically by
mathematical formulas based population. It would be i1mpossible
for any party, special interest, or town within any district to
capture all of its seats.

Convenient though i1t might be from the viewpoint of legis-
lative apportionment, the desirability or undesirability of PR
rests on a broader issue- namely, its effect on party government.
To be sure, i1t seemingly makes legislatures more representative,
in a sense, since each group gets its spokesmen in the legis-
lature and there is protection against complete domination by the
_ The closest thing to PR in any state is a weighted vot-
Ing system in Illinois, where each district elects three members
of the House, and the voter can give three votes to one candidate
or divide his three as he chooses. The Model State Constitution
recommends a legislature elected by proportional representation

mdstricts of 3 to 7 members each. Art. I1ll, Sec. 302, and an
eplaatory article, . 26-27.
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majority. The danger is that it represents artificial interfer-
ence with the operations of democratic majorities and i1t may des-
troy the two-party system. Since any group, interest, or minori-
ty of any consequence can get at least some representation in the
legislature, it encourages such groups to stick together and vote
together. This produces minority or "splinter"™ parties, and re-
duces the chance that any party can get a clear majority. Without
a majority party, who is there to represent the whole state, and
where does the responsibility for government lie? Chaos of the
sort chronic 1in the French Parliament and other European multi-
party legislatures which rarely have a majority party, 1is cer-
tainly to be avoided. There 1is controversy among scholars whether
PR causes a multi-party system, but under some circumstances it
certainly encourages It.
The Politics of Apportionment

The preceding parts of this paper have considered legisla-
tive structure and apportionment largely from the technical and
legal point of view. It is now appropriate to consider some of
the political i1ssues that are iIn practice inseparable from the
technical points and should be kept in mind by Delegates.
Historical Roots of Present Systems

Political theorists since the ancient Greeks and Romans have
been struggling with the question, "What constitutes adequate
representation.” For present purposes it is not necessary to go

back that far, but only to note that argument, compromise, and
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confusion about proper representation is older than the American
states. From the time the colonies began to achieve some measure
of self-government under the British, both "area™ and "population”,
or similar concepts, were used as bases of representation.2 In
most of the early state constitutions, population seems to have
been the predominent factor considered, but with considerable re-
cognition of the claims of counties or towns, as such, regardless
of their population.23 With the rise of democratic theory in the
late 18th Century, population came to be considered as having a
higher claim on theoretical or moral grounds. As early as the Am-
erican Revolution, Jefferson was criticizing the constitution of
Virginia:

Among those who share the representation, the shares
are very unequal. Thus the county of Warwick, with one-
hundred fighting men, has an equal representation with the
county of Loudon, which has one thousand seven hundred and
forty-six. So that every, man in Warwick has as much in-
fluence i1n the government as seventeen in Loudon.24
Professor Baker also notes Jefferson’s criticism of the

Maine constitution of 1819 because it guaranteed a seat in the
legislature to every town regardless of size. Jefferson thought
this a violation of the principle of equal representation, and
25

a sacrifice of the rights of the people at large to a few.

Under the influence of this kind of thinking, population- an

22 Page, op. cit.. Ch. 2.
23 Graves, op. cit.. p. 199.
24 Jefferson, Notes on Virginia, quoted by Baker, op. cit..

25 1bid., p. 4.
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equal number for each legislator— came to be the predominant basis
of representation iIn state constitutions through the 19th century.

Yet the population principle was rarely recognized to the
exclusion of all others. At almost every crisis there were those
who could muster enough arguments, precedents, or political power
to get some guarantee that their town, county, or area would be
recognized as such. At one time it might be well-to-do land specu-
lators who owned vast areas of the hinterland and naturally sought
seats for areas they could control; at another it might be the
back-country hunters and small farmers fearful of exploitation by
the commercial interests in the towns along the seaboard; later it
was the farmers and merchants in the villages and county seat towmns
suspicious of slick politicians In the state capital. Typical of
the arrangements sought and frequently secured by such interests
were to have one house of the legislature composed of county dele-
gates, like the U.S. Senate, or to guarantee to every county or
district at least one delegate and provide a limited number of
seats for distribution among the more populous places. Against a
historical background of neglect and underrepresentation for the
frontier areas, such arrangements did not at the time appear par-
ticularly undemocratic.

These compromises did not pinch very hard on either rural or
urban areas as long as states remained predominantly rural and the
cities small, but by the latter part of the 19th century it was
clear that a fundamental change iIn the population of the United

States was taking place. Population was growing at an almost in-



credible rate, and the greatest growth was 1in the cities. In
many states 1t was not hard to foresee the day when one or two
towns might have as much population as the rest of the state put
together. What then? Could such places be allowed the full
representation to which their population otherwise entitled to
them, with the possibility that they might be able to control
state policy?
Present Deviation from Equal Representation

The situation described iIn the preceding pages has con-
tinued to the present day. The prevailing constitutional re-
guirement and the most popular political theory call for equal
representation on the basis of population. The fact 1is that
there are gross distortions of equal representation. These dis-
tortions result from three factors: (1) constitutions which de-
viate from the principle of representation of population and make
concessions to representation of areas; (2) rapid and uneven popu
lation growth, especially 1in urban areas; (3) failure to comply
with constitutional requirements for reapportionment. Taken to-
gether, these factors have produced state legislatures that are
not representative. A recent study reports;

These patterns for representation by considera-

tions other than population were established before the

great growth of urban population iIn this century. The

relatively minor earlier misrepresentation has been

magnified by the growth and movement of population.

Strange results are not uncommon. Eight senators in

one state represent about four-fifths of the state»s

population, while 13 represent the remaining one-fifth.

Three representatives from one urban county in one state
represent one-eighth of the state* s population, while



202 represent the rest of the state. It was esti-

mated in 1947 that urban centers in the United

States with almost 60 per cent of the population

elected only 25 per cent of the state legislators.

Members sitting in the same legislative house,

and with the same vote, not uncommonly have con-

stituencies with one-fifth to one-tenth of the

population of other members. Such conditions,

making the votes of some citizens many times as

powerful as other, strain the underlying assump-

tions of our system of government.26

Startling deviations from equal representation are not con-
fined to a few states. A study of rural and urban representation
published in 1955 classified S states as having "especially
severe" overrepresentation for rural areas, and corresponding
underrepresentation for urban areas. In the same study, the dis-
tortion was classified as '"severe" iIn 22 states, 'substantial™ in
9 states, and "moderate"™ in 7 states. Only two states had equal
representation.27

In many states failure to reapportion and constitutional pro-
visions for representation on a basis other than population tend
to reenforce each other and i1t is not easy to tell which is to
blame. Either or both can cause serious distortions. In Minne-
sota the constitution calls for apportionment according to popu-
lation (exclusive of Indians not taxed) and reapportionment at
least every ten years. But through failure to reapportion since

1913 the following situation exists:

Karl A. Bosworth, "Lawmaking in State Governments,"
The Forty-Eight States (Research report for the American Assem-
bly, 1955), p. 94

Baker, op. cit,. pp. 15-17 and -Table 1.
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Senate House
Size of Senate 67 Size of House 131
Average pop. per
Senator 44,515 Average pop. per

representative 22,767
Largest Senatorial

district 153,455 Largest representative

district 107,246
Smallest Senatorial
district 16,878 Smallest representative
district 7,290

As might be expected, the districts presently most underrepresented
are in the Minneapolis-St. Paul area. However, there are several
underrepresented counties in the lake and woods area of northern
Minnesota. They are still relatively sparsely populated, but
because they were almost unsettled at the time of the last re-

28

apportionment they still get very little representation. Rural

as well as urban counties can lose out through failure to reap-
portion.

Of course some of the most drastic distortion of equal
representation exists in legislative houses for which there is
no constitutional provision for reapportionment. A few years
ago in the Mmntana senate, composed permanently of one senator
from each county, the senator from Silver Bow represented 53,207,
while the senator from Petroleum represented only 1,033 persons.
In Delaware, where the constitution itself does not mention re-
apportionment, for either house, Wilmington had 67 per cent of

the population but only 42 per cent of the representation.29

Minnesota Legislative Research Committee, op. cit,

29 Graves., op. cit., p. 203.
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Consequences of Unequal Representation

What difference does all this make? Presumably in American
society the principle of equality has special significance for
its own sake. In the long run--and not too long at that--the
people can have, little confidence iIn an unrepresentative legis-
lature. State governments constitutionally incapable of respond-
ing to change are not likely to stimulate respect for law and
attitudes of responsibility on the part of either an entrenched
minority or a frustrated majority. Several specific results of
misrepresentative legislatures might be noted.
Urban-Rural Conflict

The present bias in state legislatures tends to place con-
trol in rural groups which may have little sympathy for or know-
ledge about either the practical problems of government in cities
or the general political outlook and aspirations of urban citi-
zens. Since cities are legal creatures of states they must func-
tion within a framework of laws passed by state legislatures.
Today many cities are caught iIn a squeeze between the needs of
their citizens and state-imposed limitations, financial and
otherwise, on their autonomy. There is constant struggle over
taxation, finance, allocation of revenue, and other issues. In-
ternal city housekeeping matters like building, codes, traffic
regulations, metropolitan transport, and slum clearance and re-

30 On this subject see especially a work previously cited,
Baker, Urban versus Rural Political Power (1955).
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development, often fail to get over the hurdles at the state
capital. Having less than their proper representation, the
cities usually come out second best. Urban-rural controversy
is not limited solely to questions of city administration,
Rural-dominated legislatures traditionally show little interest
in social legislation and state programs in the field of public
welfare which are apt to be desired by city dwellers.

Once a pattern of misrepresentation has been established
It has a poisonous effect on state politics generally. Issues
are not resolved, They fester, and gradually every question be-
fore the state legislature becomes infected with the "upstate-
downstate” controversy. Questions are not considered on their

merits but with respect to their import for relative advantage

in the perpetual conflict.
Rotten Boroughs and Legislative Behavior

When a legislator is elected by a very limited number of
people, as compared with his colleagues, he is likely to have a
limited area of interest and responsibility. The legislator with
a large complex constituency must keep in touch with many fields,
follow the main trends of thought, and make close calculations
regarding the majority sentiment and the broader public interest.
The legislator representing only a few can spend most of his
time pushing the narrow interest of hi3 immediate constituency
and build his popularity on personal favors; he can afford to

take extremist positions and be irresponsible about issues that

seriously matter to many others.



Perhaps even worse than disinterest on the part of rotten
borough representatives is the danger that since the constituency
has only a narrow range of interests and is not concerned about
how the representative votes on other 1issues, the representative
is vulnerable to pressure and influence and can, if he chooses,
bargain his vote to special interests, A student of the Califomia,
legislature concluded:

Privately owned utilities, banks, 1insurance com-
panies, and other concerns with crucial legislative

programs have discovered some “cow county® legisla-

tors more responsive to their demands and less com-

mited to contrary points of view on key social and

economic questions than are urban representatives.

The urban legislator is more likely to be influenced

by organized labor and by the many popular movements

that ebb and flow through California politics.31

Rotten boroughs and irresponsible legislators are not an ex-
clusive product of rural areas, by any means. In the Illinois
legislature some of the most startling behavior comes from mem-
bers from old districts close to the heart of Chicago where in-
dustry and commerce have gradually displaced most of the residents
and left a political situation easy to manipulate. As Page points
out, the struggle is not simply between rural and urban areas as

such, but between interests that speak through legislators from

those areas, which may be a different thing altogether.

31 Dean E, McHenry, “Urban v. Rural in California,”l
National Municipal Review (July, 1946), pp- 350-54, quoted hy
Page, op. cit., pp. 14-15.



Legislative-Executive Relations

Even though minority interests are overrepresented in, and
frequently control, state legislatures, governors are elected in
the state at large and thus represent a majority. In a two-party
state it is common to have a legislature (or at least one house)
controlled by a party different from the governor. Surveying the
twenty-eight governors who were elected iIn 1954, Bosworth notes;

The results are remarkable in the infrequency with
which the party division in the legislature to be dealt

with by the governor came even close to the party divi-

sion of popular votes for governor. Ten of these gover-

nors found the opposite party in charge in at least one

of the houses. Five of them who won with the respectable

figure of 54 per cent of the votes found both houses in
the hands of the opposition3

Such situations not only suggest the failure of the legislature
to properly mirror popular sentiment, but invite legislative-
executive conflict and stalemate. No one suggests that a chief
executive has any inherent right to a legislature of his own po-
litical faith, but the frequency with which legislative-executive
splits occur in some states and the consequences that often fol-
low suggest the need for change. In addition to the danger of
short-run stalemate, the long-range result of these situations

is an increasing reliance of the people on the chief executive

to take actions desired by the majority, with a consequent lower-

ing of iInterest iIn and respect for the legislature.

Bosworth, op. cit., p. 96-97
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Federal-State Relations

One more result of the failure of state legislatures
to respond to the needs of the majority may be noted--the
tendency for the federal government to fill the vacuum
left by state inaction. A Presidential Commission re-
cently appointed to examine federal-state relations
(after much agitation about federal mencroachment'l on
states) concluded that much of the responsibility for
federal expansion was due to the states themselves
The Commission found "“a very real and pressing need for
the States to improve their constitutions. One of the

areas in which improvement was needed was '"to maintain an

33

equitable system of representation” The Commission

said;

One result of State neglect of the reap-
portionment problem is that urban governments
have bypassed the States and made direct co-
operative arrangements with the National
Government 1in such fields as housing and ur-
ban development, airports, and defense com-
munity facilities. Although necessary In
some cases, the multiplication of National-
local relationships tends to weaken the
State’s proper control over its own policies

and 1ts authority over its own political sub-
divisions.

Further:
For these and other reasons, the Commission

has come to the conclusion that the more the
role of the States in our system is to be

33 U. S. Commission on Intergovernmental Relations (Meyer
Kestnbaum, Chairman), Report (1955), p. 36
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emphasized, the more important i1t 1is that the

State legislature be reasonably representative
of all the people.34

Summary

This discussion has shown how constitutional deviations
from equal representation and lax provisions for reapportion-
ment have produced many state legislatures that no longer repre-
sent a majority. Some of the consequences of this for state and
national politics have been pointed out. These problems may seem
a bit remote for present-day Alaskans. It iIs important to remem-
ber, however, that constitutions that have allowed these things
to happen in other states were written at points in the history
and development of those states that closely resemble Alaska’s
situation at the present time. Apportionment arrangements that
seemed not unreasonable in 1850 and even 1iIn 1900 have produced
gross distortions of representation in the 1950s. Alaska 1is
young and it will grow; no one can foresee the eventual size of
distribution of its population. It is to be hoped that Alaska
will study the lessons of history and plan a legislature that
will still be as representative iIn the year 2000 as on the day
of Statehood.

Congressional Apportionment
One additional subject on which some constitutional deci-

sion should be considered is the division of Alaska into Con-

34 Ibid.. p. 40.
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gressional districts when Alaska gains enough population to
gualify for more than one member of the U.S. House of Representa-
tives. This problem is not directly connected with state legis-
lative structure but 1is treated here because of the similarity

of the problem and the need for the same type of remedies.

After each decennial census Congress passes an act divid-
ing the House among the 48 states according to their population,
except that no state receives less than one Representative. Al-
though apparently Congress would have the power, i1f 1t chose to
exercise 1it, to divide each state into Congressional districts,
it has always left that responsibility to the individual s&ﬂes;sS
At certain times in the past Congress has set standards for dis-
tricting by the states (such as that the districts must be ap-
proximately equal in population, or that they must be composed
of compact and contiguous territory) but no such standards are
now on the statute books.

The Congressional reapportionment act passed after the 1950
census provided that in the states which received increased re-
presentation the additional representatives would be elected at
large unless and until the state took action to redistrict. |In
states that lost representatives, the State"s entire remaining
Congressional delegation would be elected at large until the

State redistricted. Apparently all states that either gained or

35 The subject of congressional apportionment is well
treated iIn James E. Todd "The Apportionment Problem Faced by the
States,” Law and Contemporary Problems, Spring, 1952,
pp. 314-337.
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lost Congressmen after the 1950 census did redistrict. How-
ever, since the federal law does not require the states to dis-
trict themselves it is possible for a state to elect itsdelega-
tion at large for an indefinite period. As a matter of fact, New
Mexico and North Dakota, states which have two Congressmen each,
have elected at large for a number of years. Such a pattern would
seem to be adequate for Alaska for some years to come.
Summary; Problems and Alternatives

It is beyond the scope of this paper to suggest a complete
plan of legislative structure and apportionment. |Indeed, the
alternatives and combinations of plans that might be used are so
varied that it i1s impossible to trace them all. The course fTi-
nally adopted by the Convention will need to be determined after
serious deliberation and with the support of adequate technical
staff work so that the implications of all the proposals made can
be made clear. It 1s possible, however, to recapitulate some of
the points that the Convention will need to consider and identify
a few of the broadest issues.
Basic Factors in the Situation

First might be noted several of the factors that are
"given"';

1. The Territorial legislature provides a point of depar-
ture. It 1is desirably small. The prospects are good for a body

of moderate size and prevision for gradual growth according to



2. The Alaska population is an uncertain factor. At pre-
sent 1t 1s relatively small and unevenly distributed. Neither
the rate of iIncrease nor the future distribution can be pre-
dicted with accuracy.

3. Apportionment in the Territorial Legislature 1iIs among
four major divisions with legislators elected at large within
each division. The results of this are that most of the legis-
lators come from the one or two largest towns 1in each division.
There i1s an appreciable amount of sentiment for some sort of ap-
portionment that will give a wider geographic distribution.

4. Alaska is now divided into judicial divisions and re-
cording districts, and population dataare available primarily
on the basis of these units, making it probable that for the
immediate future these will have to be the building blocks for
apportionment and districting.

5. The future structure and division of Alaska into local
government units will depend upon constitutional provisions and
future legislative action. Election and apportionment needs to
be tied iIn as closely as possible to local government. On the
other hand, the absence of counties or towns with special claims
to representation as such, regardless of population, gives the
Convention an opportunity to devise an apportionment with full

equality of representation.
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Legislative Structure

First of all, is the legislature to be bicameral or
unicameral? Some of the considerations on this point have
been discussed iIn the early part of this paper.

Second, the Convention will have to fix the size of the
legislature. Shall the size be fixed permanently, or should
there be provision for expansion? If the latter, what limit
may be placed on expansion? There seems to be no impelling
reasons for making the legislature much larger than the Terri-
torial Legislature for the time being, but a body of this size
may not be adequate to provide the necessary variety of repre-
sentation if Alaska should grow rapidly in population. It
might be practical to start with a legislature of about 45,
and allow for small expansion after any census 1in which sub-
stantial growth of population was verified. For example, if by
the 1970 census Alaska has 400,000 civilian residents, the legis-
lature might be 1increased by five members. A series of five-
member iIncreases not oftener than every ten years and conditional
upon the population reaching specified amounts might be provided
for. A ceiling might be placed at 100 legislators.

The third major point 1is the basis of representation. Will
equal representation according to population be assured?

At this point it should be emphasized that there are ways
of electing a legislature (especially a bicameral one) which

will produce a substantial variety of representation without



sacrificing equality of representation. One way of doing this
would be to vary the size of the electoral districts for the
Senate and the House. Senators might represent districts of con-
siderable size and complexity. Representatives could be elected
in smaller districts and thus be more closely tied to the speci-
fic iInterests of their constituencies. A House of 25 to 30 members
elected in single-member districts will produce a considerable
geographic spread of representation.
Districting and Apportionment

The basic decision of the Constitutional Convention on the
apportionment of legislative representation depends primarily on
the decision of the Convention regarding the organization of lo-
cal governmental units. This i1s because local governmental units
provide the simplest and most efficient electoral districts, and
because their identification as such contributes to their essen-
tial political strength. The arrangement of local governmental
units logically will provide one of two patterns; (1) municipal
jurisdictions which will encompass homogeneous economic and po-
litical areas including and surrounding existing urban areas, but
leaving large areas as essentially "unorganized territories™ in
which local governmental services would be provided by the State;
or (2) municipal jurisdictions which collectively would encompass
all of Alaska.

Under alternative (2), legislative apportionment could be

reasonably simple. The senate or upper house could be composed



of one senator from each municipality regardless of its popula-
tion. The lower house would be compsed of one representative from
each municipality, with additional representatives from those
municipalities which exceeded a population minimum. This popu-
lation minimum would depend upon the size, or maximum size,

which the Constitution establishes for the lower house of the
legislature.

Under alternative (1), providing for municipalities with
comprehensive area jurisdiction but still leaving large areas as
unorganized territory to be administered by the State, the appor-
tionment pattern described above would have to be supplemented
in order that the voters iIn the unorganized territories would
not be disenfranchised. This could be done by allotting each
unorganized territory to a contiguous municipality for electoral
purposes, or by establishing separate electoral and apportion-
ment districts for the unorganized areas. Since the legislature,
rather than the constitution, should establish the municipal dis-
tricts, it is probably desirable that the constitution, after es-
tablishing the basic pattern of apportionment and legislative
representation, leave to the legislature the task of providing
similarly for any unorganized districts
Timely and Fair Reapportionment

The precise nature of a provision for reapportionment
will depend upon how the Convention resolves some of the prob-

lems suggested iIn the immediately preceding sectioh, but in any



event, the constitutional requirements for satisfactory reap-
portionment are reasonably clear.

Assuming apportionment on the basis of population, manda-
tory reapportionment every ten years, immediately following the
U.S. census, 1is probably the most satisfactory.

It is clear that a legislature cannot be counted on to re-
apportion itself. Either special incentives and leverages must
be provided to induce the legislature to act, or reapportion-
ment must be taken away from the legislature altogether. Sever-
al possible courses of action have been suggested earlier in
this paper. The threat of apportionment by a commission in the
event of legislative inaction has always produced results so far
in the states where it has been in force. Apportionment in the
first instance by a commission of either executive officials or
party nominees seems satisfactory. The threat of elections at
large held over such a commission might also help produce re-
sults. If the constitution designates some officer other than
the governor to appoint the apportionment commission he would
probably be subject to writ of mandamus; the constitution might
make it explicit. Constitutional language referring to reappor-
tionment by executive branch officials should be coordinated
with the constitutional article on the executive branch; it
would not do to provide a duty in this part of the constitution

for gome officer whose existence is not elsewhere specifically

provided for.



The traditional provision that legislative districts must
be compact and of contiguous area seems to be about as specific
a commandment against gerrymandering as can be drawn and still
leave opportunity for realistic adjustment of district boun-
daries. Certainly the standard of equality of population ought
to be required. Perfection in this can never be achieved, but
the present tolerances are too loose. Constitutional language
establishing a maximum deviation from the average population
per district would be helpful in securing effective judicial
review. Most students think a permissible deviation of 15 per
cent a reasonable compromise between the principle of equality
of representation and the need for flexibility.

Congressional Apportionment

This Convention may wish to consider some provision for
apportioning Alaska’s delegation in the U.S. House of Repre-
sentatives. |If so, the methods of securing prompt apportion-
ment and the standards suggested just above should be equally
applicable. However, it appears that for some time to come,
election at large of the congressman allotted to Alaska would

appear to be not only adequate but justifiable.
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CONSTITUIONAL AVENDVENT AND REVISION

Some political thinkers have interpreted the written
constitution in the American political system as a stabilizing
element which operates to retard change or requires a more
deliberate selection of what changes society deems desirable,
hence acceptable. As a document embodying the fundamental
political beliefs of the people and an accepted general arrange-
ment of governmental powers, there i1s indeed good reason to
examine searchingly any major changes proposed in the basic
structure and philosophy. As Victor Hugo once said: '"He 1is
no wise man that will quit a certainty for an uncertainty.”
There can be little doubt that state constitutions have oper-
ated to retard rapid changes; but this stabilizing effect in
some states has been so strong as to preclude continued con-
sonance between the patterns and needs of the life of the
people and the doctrines and arrangements set forth in the
constitution. In other states, constitutional change 1is easy
and frequent so that the stabilizing effect of the constitu-
tion is difficult to perceive because of the iIntermixture of

constitutional and legislative matters. In the American



political tradition, constitutional amendment and revision 1is
a basic and continuing problem of arriving at a desirable
balance between stability and change.

A combination of the basic conservatism of the people
against change and provisions for the amendment and revision
of the constitutions of many states has proven so formidable
that 1t has taken several generations to accomplish even
piecemeal amendments. In Tennessee, for example, the con-
stitution, adopted in 1870, was not amended for 83 years
despite many efforts to do so. In lllinois, efforts to adopt
a more workable amendment provision began in 1892 with inter-
vening attempts in 1896, 1924, 1932, and 1946 and final rati-
fication in modified form in 1950. This danger of constitu-
tional stagnation and immutability is undoubtedly of the most
pernicious type. The constitution becomes a positive obstacle
to even the most urgently needed changes and brings about
either resignation to archaic forms and requirements or un-
healthy evasion of constitutional provisions.

Another problem which directly affects the amendment and
revision process 1s the length and detail of most state con-
stitutions. The average state constitution is four times as
long as the U. S. Constitution; and Louisiana’s constitution,
holding the record as the lengthiest, is 27 times as long as

the federal one. The detail and length of constitutions and



liberalized amendment procedures have created the tendency (and

need) for amendments to multiply. California, for example, with
one of the longest constitutions, has amended i1t over 340 times

since i1ts adoption in 1879.

IT the Delegates at College can resist the tendency of
state constitutions to increase in detail and legnth, the amend-
ment and revision process should be so designed as to be differ-
entiated from ordinary legislative processes and perhaps some-
what more difficult; they should not, however, be unduly severe
or complex as to preclude future changes. IT the product pro-
duced by the Convention is more prolonged and detailed, the
amendment procedure must be made more liberal. This, in turn,
will require liberalized revision provisions to enable the
periodic rationalization of accumulated piecemeal amendments
which will forthcome.

Constitutional Amendment

The process of amending a state constitution normally con-
sists of three phases; (1) proposing an amendment; (2) publi-
cation; and (3) ratification.

Proposing an Amendment

Proposals to amend a constitution can arise iIn the legis-
lature, by popular initiative, or In a convention assembled to
consider the whole document. The oldest and most common method

of Initiating amendments is by legislative proposal and at



present only one state fails to make provision for this method.
Some states place 1inordinate limitations on this process, such

as specifying the house of origination, the exemption of cer-
tain subject matter or prohibitions against the combination of
subjects, and limitations on the frequency with which legislative
amendments can be prepared. Typically, and more wisely, discre-
tion is left to the legislature as to the methods i1t will use

in considering amendments proposed before it.

State constitutions are well divided however on the ques-
tion of the size of the legislative vote required to approve
proposed amendments. One-sixth of the states require a three-
fifths majority of the members elected to each house; the re-
maining states are about equally divided between those requir-
ing a simple majority and those stipulating a two-thirds major-
ity, A dozen states require the requisite majority at two
consecutive sessions before submittal to the people.l In New
Jersey, a second passage (by a simple majority of the member-
ship) 1s required only if the legislature originally adopted
the amendment by a majority less than two-thirds. The provi-
sions which are made, 1f any, i1f the Alaska Constitution for
the enactment of regular legislation could also be used as the
basis of differentiating the treatment of proposed constitu-
tional amendments by the legislature.

In Delaware amendments become effective upon passage

by two consecutive legislative sessions, with no requirement
of a popular referendum.



Amendment Proposals by Popular Initiative. About one-
fourth of the states provide that amendments to theilr constitu-
tions may also be proposed by popular initiative. Normally,
as a first step it iIs necessary to obtain signatures on a peti-
tion, the number usually being set by the constitution as a
given minimum percentage of qualified voters (ranging from
8 to 15 per cent) or an absolute numerical minimum (20,000 and
25,000 voters in North Dakota and Massachusetts respectively).
This device 1iIs subject, in most states in which it iIs used,
to strict prohibitions as to the kinds of matters which can be
considered; these normally include appropriations, the aboli-
tion or creation of courts or political divisions, and abridge-
ment of civil rights. The limit on frequency with which pro-
posals may be submitted to popular ratification is also em-
ployed In some states.

It seems rather fruitless to provide for a device of popu-
lar participation in constitutional amendment and then to cir-
cumscribe it strictly. Probably the only justification for this
device is a rather limited but perhaps important one; namely
the popular initiation of such amendments which the legisla-
ture, by virtue of its unrepresentative nature, refuses to
initiative because of political embarrassment or because they

would produce shifts of political power.



Amendment Proposals by Convention. Two-thirds of the state
constitutions make provisions for conventions to propose con-
stitutional amendments or revisions. In those states which are
silent on this subject, it has been interpreted that the legis-
lature has the right to call a constitutional convention. Eight
states provide for automatic periodic referenda on the question
of calling a convention, ranging from 7 to 20 year intervals.
Most states which specifically provide for the calling of con-
ventions by the legislature require that this question also be
submitted to popular vote.

The convention i1s more often a device used for more thor-
oughgoing revision of the constitutions rather than amendment.
In some states the practice of a commission appointed by the
governor or legislature has been followed to study and recommend
amendments for the consideration of the legislature.

Publication of Proposed Amendments

The manner and time of publication of proposed amendments
is generally left to the discretion of the legislature, whether
the proposal originates by popular initiative or in the legis-
lature i1tself. Some constitutions include instructions covering
the time and duration, area, and media of publication as well
as the distribution of arguments for and against the amendment.

The people of New Hampshire, who have no other means

provided for amendments than by conventions, vote on convening
one every seven years.



Generally, failure to comply with publication requirements ex-
poses an amendment to invalidation after i1ts approval. Hence
considerable caution should be exercised iIn prescribing publica-
tion requirements i1f they are to be written at all.
Ratification of Proposed Amendments

A popular vote 1i1s almost universally required to ratify
an amendment to a state constitution, regardless of the method
of initiation. Although a majority vote is normally the re-
guirement for ratification, stricter majority requirements can
be found, such as majorities of those voting at the election,

a three-fifths majority, or a straight majority where pres-
cribed minimum percentages of the voters at an election must
have expressed themselves on the amendment. These extraneous
popular ratification requirements have been the direct source
of constitutional stagnation in many states, often in the face
of a longstanding and clear popular desire for adoption.

About half of the state constitutions provide for amendment
proposals to be submitted at regular elections. The others
variously specify a special election, defer to legislative dis-
cretion, or are silent on the matter.

Constitutional Revision

When amendments are recognized to be piecemeal, the source
of confusion, or generally inadequate, it becomes necessary
to overhaul the entire document through revision. A few revi-

sion commissions have been used in which cases the legislature



may transform itself into a revision commission or 1t may create
such a body alone or with the governor. A more usual practic
however, 1s the device used in Alaska to draft its constitution,
that 1s, by a convention provided for the purpose.

Authorizing and Assembling the Convention

Where a constitution is silent on the constitutional con-
vention, 1t has been construed to mean that the legislature may
provide for calling one. When specified, most states provide
for constitutional conventions to be called by the legislature.
In many cases a popular vote of approval iIs required so that
the legislative action becomes merely a proposal to call a
convention. Often a two-thirds vote in each house 1is necessary
to pass the call for a convention.

Most constitutions leave the legislature free to decide
when a convention should be called. Some, however, as iIndicated
earlier, prescribe that the question of calling a convention
should go on the ballot periodically. Implementing details for
assembling the convention are usually left to legislative speci-
fication, though here too some constitutions contain this min-
utiae. The selection of delegates is normally by popular elec-

tions in established districts. At-large delegates are some-
times provided for, as was used in the formation of the Alaska

Convention.



Adoption of Convention Proposals

It has become almost universal practice to submit the
revised constitution to popular vote, although less than half
of existing constitutions make this specific provision. The
revised instrument can go to referendum as a unit, as separate
amendments to be voted upon separately, or both. Like the rati-
fication of amendments, variations exist as to the basis of
the required majority vote and in the use of general or special
elections.

General Comments

As discussed above, most of the desirable mechanics and
powers for constitutional amendment and revision can be achieved
by silence in the constitution. It 1s difficult to lay down
firm guidelines for drafting amendment and revision provisions
because of the dependence of their content on the nature of
the constitutional document produced by the Convention. It
the document is brief and confined essentially to fundamental
considerations, there is perhaps justification for designing
an amendment and revision process which differs from that for
regular legislation and one requiring clear popular support.
If, however, the constitution produced by the convention in-
cludes a considerable number of limitations and elaborations
and becomes somewhat detailed in character, experience 1in

other states has shown the need for relatively more liberal



amendment procedures to permit the modification of outgrown or
archaic provisions. With liberal amendment provisions, it is
equally desirable to pave the way for the periodic clarification
and systematization of the constitution through the constitu-

tional convention process.
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INITIATIVE. REFERENDUM AND RECALL

When the Convention has finished i1ts work the draft Con-
stitution will be submitted to the voters of Alaska for their
approval or rejection. This procedure, called a referendum,
is one of the ways iIn which citizens can participate in the
governmental process in addition to voting for specific offi-
cials. One of the subjects to be considered by the Convention
Is whether, or iIn what form, to provide for the referendum and
its related procedures, the iInitiative and the recall.

Dr. Gosnell identifies eight varieties of direct popular

participation;l

1. A constitutional amendment originating iIn the
legislature and requiring the approval of the
electorate.

2. A constitutional amendment initiated by a peti-

tion signed by a specified proportion of the
electorate and requiring popular approval.

3. A law initiated in a similar manner and re-
guiring popular approval.

4. A law required by constitutional provision
to be submitted to a popular vote.

1 Harold F. Gosnell. Democracy— The Threshold of Freedom
(1955), pp- 253-254.



5. A law referred by the legislature under a con-
stitutional authorization to a popular vote.

6. A law referred to popular vote after a petition
has been signed by a specified number of voters.

7. A public policy measure which is only advisory
to and not mandatory upon the legislature.

8. A special election to determine whether an offi-
cial should be superseded before his term is
completed.
This summary identifies the principal varieties of iInitia-
tive (2 and 3), referendum (@, 4, 5, 6, and 7), and recall (8).
It 1s important to note Gosnell’s distinction between the initia-
tive and referendum as applied to constitutions and statutes.
The constitutional referendum was the original form of direct
participation and is still almost universal in the American
states; only a few states provide for constitutional amendment
through the initiative.2 The main focus of the present paper
is the iInitiative and referendum as applied to statute—making.3
The i1deas of representative government on which most of

the original state constitutions were based assumed that the

opportunity to elect legislative and executive officials from

2



time to time was the main check that the people would exercise
on the government. However, about fifty years ago, at a time
when the prestige of state legislatures and government in gen-
eral had fallen to perhaps its lowest point in our history,
there began to be agitation for opportunities for people to
express themselves directly on policies and politicians. Under
the slogan of "direct democracy"™, the statutory initiative and
referendum became part of the program of the '"progressive
movement"™ and were installed in about half of the state govern-
ments, especially in the West prior to World War 1. In recent
years there has been a noticeable slackening of interest. Al-
though no states have dropped the initiative and referendum,
such a course has been seriously advocated in some places, and
there has been a tendency to restrict the use of these devices.
No new adoptions have been made iIn recent years.4
The Initiative
In his paper for the New Jersey constitutional convention,

Dr. Ellis has an excellent, concise description of the initia-

. 5
tive:

4 Neither the New Jersey nor the Hawaiil constitutions pro-
vide for the initiative and referendum except for the referendum
on constitutional amendments. Missouri provides for them, but
this 1s a carry-over from her old constitution.

5 L. Ethan Ellis, "The Legislative Initiative and Refer-
endum,”™ 1n State of New Jersey, Constitutional Convention of
1947, Proceedings. Vol. 2, pp. 1545-46.



Assuming that an active group desires a law which
ordinary methods have not secured, its first step is to
circulate initiative petitions. These must contain the
proposed measure in full or in synopsis, and must be
filed originally with the secretary of state. In some
states the attorney-general must rule on the proposal’s
conformity with constitutional requirements as to scope
and subject-matter. Having received approval, it is
circulated by qualified voters for signature by quali-
fied voters only; each copy of the petition must carry
the text of the proposal. There 1s no uniformity as to
the number of signatures required to put the iInitiative
into operation. It 1s usually fixed in terms of a per-
centage of the total vote for a prominent state officer
(governor, secretary of state, or justice of the supreme
court) at the last general election. Frequently a law
and a constitutional amendment may be initiated in pre-
cisely the same way. Where a distinction is made, a
typical figure would probably be 8% for a law and 10%
for an amendment.

After the secretary of state certifies that the
completed petitions satisfy procedural regulations, the
proposal 1s ready for submission to a popular refer-
endum, in the case of the direct initiative, or the
legislature under the indirect form. [In the legisla-
ture an initiated proposal commonly takes precedence
over everything except appropriation bills, and action
is frequently required within 40 days. As indicated
above, the legislature may amend or iIn some cases en-
act a competing substitute, in which iInstance both
measures are referred to the voters. Legislative in-
action automatically places the measure before the

electorate. It is commonly required that the voters
must have an opportunity to pass on the legislature’s
work within three or four months. In order to inform

the electorate on the issues i1nvolved, several states
circulate to all voters literature describing the
measures to be referred.

Initiated measures may be submitted to special
elections or added to the ballot on a general election.
Practice varies as to the requirements for passages
sometimes a majority of the votes cast on the proposi-
tion is demand; in other states a majority of all bal-
lots cast iIn the election. Most states provide that



measures enacted by the initiative and referendum are
exempted from the veto power of the governor, on the
ground that the electorate 1is superior to its agent.
There is no uniformity regarding the power of subse-
guent legislatures to amend or repeal measures en-
acted through the initiative and referendum. Several
states expressly grant this power, occasionally restric-
ting i1ts operation in some manner. In the absence of
express provisions, the power probably exists by im-
plication. There remains in the courts the right to
review unconstitutional enactments by direct legisla-
tion, and to resolve conflicts resulting from such
action. A few states limit the areas of activity to
which the initiative may apply, with the object of
preserving religious freedom, the safety of the judi-
ciary, and the sanctity of the taxing power. Some
also limit the frequency with which the same proposi-
tion may recur.

State Constitutional Provisions for the Initiative

Altogether there are 19 state constitutions which provide
for some form of statutory initiative. Eleven states have only
the direct initiative, iIn which a proposition goes directly
from the petition to the ballot. Six states have the indirect
form, i1n which the legislature is given an opportunity to enact
the proposed measure or a substitute before the question is
carried to the people. Two states have both forms.6 Several
state constitutions also guarantee the right of initiative in

local government.

6
Hawaii1 Manual, p. 119. Direct iInitiative states ares
Arizona, Arkansas, Colorado, ldaho, Missouri, Montana, Nebraska,
North Dakota, Oklahoma, Oregon, and Utah; indirect initiatives
Maine, Massachusetts, Michigan, Nevada, Ohio, and South Dakota;
both forms. California and Washington.



Constitutional provisions vary considerably with respect
to the procedures prescribed and the detail iIn which the pro-
cedures are specified. About the briefest is the ldaho con-
stitution which immediately after vesting the legislative power
in the state legislature states:

The people reserve to themselves the power to pro-
pose laws, and to enact the same at the polls independent
of the legislature. This power iIs known as the initiative,
and legal voters may, under such conditions and in such
manner as may be provided by acts of the legislature,
initiate any desired legislation and cause the same to
be submitted to the vote of the people at a general elec-
tion for their approval or rejection provided that legis-
lation thus submitted shall require the approval of a
number of voters equal to a majority of the aggregate
vote cast for the office of governor at such general elec-
tion to be adopted.7

Contrasting with this brief statement, which should be adequate
as a constitutional peg for legislative action, are lengthy
articles in Massachusetts8 and Oregon. Because the initiative
and referendum are at best complex procedures and often contro-
versial, most constitutions contain more detail than is appre-
ciated by careful constitutional draftsmen. Whether spelled
out In the constitution or left to the legislature, the details
are important because 1t is largely the procedural requirements
which determine the real availability of the iInitiative. The

7 Art. 111, Sec. 1. Utah also has a brief constitutional
provision, Art. VI, Sec. 1 (2),

Articles 48, 74, and 81, which contain seven pages of
constitutional provisions devoted to the initiative.



requirements are so difficult in some states that the possibil-
ity of legislation by initiative iIs more theoretical than real;
other states have requirements so loosely drawn that almost any
interest with an axe to grind can get its proposition on the
ballot.

Among the points that are frequently constitutionally
specified are the followings

1. Number and Georgraphic Distribution of Petitioners.
Eight per cent of the number of voters for governor 1in

the preceding general election is the most common number
of signatures required, although the number is as high

as 25 per cent in four states and as low as 5 per cent

In one or two others. A few states also specify an actual
number of signatures instead of a percentage.10 In order
to assure that there is more than merely local sentiment
for an initiative, many states require a certain geograph-
ic distribution of the signatures among the counties.

2. Filing the Petition. Most constitutions specify

the officer with whom petitions are to be filed (usu-
ally the secretary of state), and the minimum time prior
to the election. Not less than four months prior to

the election is the most common requirement.

3. Inaugurating and Circulating the Petition. Although
most states have no special requirements to be met before
the petition is circulated, California and Massachusetts
require that the proposal first be submitted to the attor-
ney-general, who ascertains that i1t is in proper legal
form. In California, the attorney-general also prepares
a title and summary of the proposal. These would seem
reasonable methods of avoiding legal contests later.
Other constitutions go into considerable detail about

the form of the petition, who may sign it, who may
circulate 1t, etc. In order to discourage "petition
hawking"™ some constitutions forbid anyone to receive

pay for circulating petitions.

9 See Book of the States. 1954-55. for summary of state
provisions for the initiative and the referendum (p. 143).
Also, Hawaii Manual, pp. 119-133.

W. Brooke Graves, American State Government (1953),
p. 146.



4. Limitations on Subject Matter. |In order to prevent
interference with the routine operations of government

by irresponsibly initiated measures, several constitu-
tions forbid appropriations for current expenses or main-
tenance of state institutions through the initiative.
Others forbid special or local legislation. Massachu-
setts removes most of the judicial functions of the state
from the reach of the initiative. A common problem in
states which provide for the initiative iIs that the same
proposals keep turning up on the ballot year after year.
The special interests pushing them are able to get enough
signatures to put them on the ballot but never can push
them through. Nebraska prevents such harrassment of the
electorate by specifying a three-year waiting period after
a proposal 1is rejected before it may be re-submitted.
Oklahoma provides the same waiting period unless a 25

per cent petition (almost impossible to secure) 1is sub-
mitted.

5. Publicity. |In order to furnish the public with in-
formation about the measures coming up, several states
provide for the circulation of summaries and arguments
for and against initiated measures at public expense.
This material is usually in the form of pamphlets distri-
buted to all registered voters; a few states provide for
newspaper publicity.

6. Majority Required. The usual requirement to pass an
initiated measure is a simple majority of those voting
upon the question. A few states, however, make the iIn-
itiative more difficult by requiring that the majority
also constitute a certain percentage of those voting at
the election. New Mexico requires that the majority be
no less than 40 per cent of the votes cast at the elec-
tion, Nebraska requires 35 per cent, and Massachusetts
30 per cent. These requirements can be quite restrictive
on occasion, since there are usually a significant num-
ber of voters who fail to vote on iInitiative and refer-

endum questions.
The Referendum
A referendum is simply a procedure in which the people vote

whether to approve or reject a proposed measure. One form of

the referendum has been introduced in the previous section which



described how measures resulting from popular iInitiative may
be referred to the people for approval or rejection. There
are also several ways iIn which measures originating in the
legislature may be submitted to vote by the people. Some
constitutions require that certain kinds of measures (especi-
ally constitutional amendments) be submitted to referendum;
this is the so-called "compulsory referendum.”™ There are also
two different types of "optional referendum.”™ In the first
type, the option is iIn the legislature; if it chooses to do so
it can order a law it has passed submitted to the people for
approval or rejection. In the second type, the people them-
selves have the option. Laws (except for emergency legislation)
do not take effect until a specified period of time has passed.
During the waiting period there is an opportunity for circula-
tion of petitions calling for a referendum on the law. If
enough signatures are obtained the law is held in abeyance
pending the results of the referendum.
State Constitutional Provisions for Referendum

The 19 states whose constitutions provide for the statu-
tory initiative also have the referendum available upon peti-
tion, Maryland and New Mexico also have the referendum but
without the initiative. Most of these constitutions and one
or two others in addition specifically authorize the legislature

to submit its acts to referendum if it chooses. In most of
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these states a referendum may be had against either an entire
act or any section or part thereof.

Many of the procedural details that apply to the initia-
tive also apply to the referendum, but there are also Important
differences. One of the characteristic differences iIs that
the number of signatures required to get a referendum is usually
less than that required for the initiative. On the other hand,
the subject matter of the laws to which referendum is appli-
cable i1s more sharply circumscribed. Otherwise there would be
danger of completely stopping the operations of government by
referendum petitions against appropriation bills and other
routine measures. There 1is considerable variation in the
states, but most states exempt appropriation bills for the gen-
eral functions of government, bills relating to schools, public
health and safety, and the support of state institutions. It
is also almost universal for constitutional provisions govern-
ing referendum to have an escape clause protecting emergency
legislation from the referendum. The legislature itself 1is
ordinarily the judge of emergency in the first instance, al-
though this is often subject to judicial review. Some states
protect the emergency clause by requiring an extraordinary
majority in the legislature for emergency legislation. A few
states permit filing of referendum petitions against such leg-
islation but permit the legislation to go into effect immediately
after passage and to remain in effect until the election result

is determined.



The recall is a form of popular participation directed
not at laws but at men. It is a device wherein, upon petition,
a special election is held to determine whether or not a given
individual shall continue in office or be immediately removed.
There are 12 states where the constitution makes some form of
recall procedure available against state and local officials
Officers Subject to Recall

The recall i1s most frequently available against elected
executive officials, somewhat less frequently against legisla-
tors and judges. Two states provide for recall of certain
appointed officials. A number of years ago, when the recall
was fairly new, there was heated discussion on the question of
applying the recall to the judiciary. In fact, President Taft
vetoed the first resolution providing for the admission of
Arizona to the Union because 1ts proposed constitution pro-
vided for recall of judges, which he thought "pernicious,"
"destructive of independence iIn the judiciary,” and "likely to
subject the rights of the individual to the possible tyranny

w12

of a popular majority. On the theory that judicial independ-

ence should be protected, four of the twelve states with recall

11 Graves, op. cit., p. 152. The states ares Arizona,
California, Colorado, ldaho, Kansas, Louisiana, Michigan, Nev-
ada, North Dakota, Oregon, Washington, and Wisconsin. There
are 16 additional states where recall is available against
local but not state officials. In all cases but one, such re-
call i1s based upon statutory, not constitutional grounds.

Idem. Arizona handled this problem by striking the
offending article from its proposed constitution and reinsert-
ing it after gaining statehood.



of state officers have exempted the judiciary. Actually, the
recall has seldom been exercised against judges. In fact re-
call proceedings against any officers at the state level are
rare. Only one governor has ever been recalled. The principal
use of the recall has been at the local government level.
Recall Procedures

The number of petitioners required to force a recall
election is considerably greater than is required for an in-
itiative or referendum. Twenty-five per cent is the most com-
mon, with some states as low as 15 per cent and others as high
as 40 per cent.

There are three different types of recall elections found
in the various states. In the first type, the question is simply
whether the given officer should be removed or not. If he 1is,
the vacancy will be filled by later special election or other
method provided by law. In the second type, the voter expresses
himself on the removal and also has an opportunity to name a
successor In case the results turn out unfavorably for the in-
cumbent. In the third type, the incumbent is a candidate to
succeed himself along with any others who may be nominated;

thus the question of recall is indirect.13

For detail on recall procedure, see Hawaii Manual.
p. 126, 134.



Evaluation of Initiative. Referendum, and Recall

To understand the initiative, referendum, and recall, one
must realize that these devices came into fashion in state
government at times and places where there was disgust and
disillusionment with state government iIn many states. Govern-
ment seemed completely in the grip of "machines,™ and "politi-
cians,” who acted with little regard for what the ordinary
people wanted. One party was held to be as bad as another.
These special devices were advocated as methods of restoring
the control of the people. They neither added nor subtracted
from the powers of government as a whole. They simply short-
cut the normal channels of responsibility and the regular elec-
tion procedure, providing opportunities for direct intervention
anytime enough people wanted to do so. As Woodrow Wilson said,
they were to be like the gun that the old settlers kept behind
the door, just iIn case. The threat of their use, as much as
the actual results of their direct employment, was to help keep
government responsive. And the opportunities for direct parti-
cipation from time to time would help educate people to politi-

cal issues and keep their interest alive.14 How has this

worked out?

The campaign for the adoption of the initiative and
referendum in Oregon (one of the states pioneering in its use),
and the arguments used for 1i1ts adoption are summarized iIn one
of the few complete studies of any stated experience with
these devices, Joseph G. LaPalombara, The Initiative and
Referendum in Oregon. 1938-1948 (1950), ch. 1.



Extent of Use

The use of the statutory initiative and referendum has
never spread iIn the United States the way its founders intended,
as indicated by the statistics cited earlier in this paper. Ex-
cept for referenda on constitutional amendments, the iInitiative
and referendum is pretty much a Western- and especially West
Coast— phenomenon. It has been used most extensively in Calif-
ornia, Washington, and Oregon, and most of the detailed studies
of i1ts results have been made iIn those states.15 The experience
of these states has been colored by the fact that their proced-
ures blur the distinction between the constitutional and
statutory initiative.

Even in many of the states where the initiative and refer-
endum are available, they have not been used often nor resulted
in passage of a great many laws. Graves summarizes several
studies of the volume of direct legislation and constitutional
amendments. In Colorado, from 1912 to 1938, only 121 measures
were voted on by the people, of which 73 were constitutional
amendments and 18 statutes. California has been more active.

See LaPalombara, op. cit.; Winston W. Crouch, The
Initiative and Referendum in California (1950)j Max Radin,
"Popular Legislation in California, 1936-1946," California Law
Review. June, 1947; Winston W. Crouch, "The Constitutional

Initiative in Operation,” American Political Science Review.
Vol. 33, (Aug., 1939), pp- 634-45.
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From 1912 to 1948, California adopted 51 initiated statutes and
rejected 14; adopted 34 referred statutes and rejected 125
adopted 156 constitutional amendments proposed by the legisla-
ture and rejected 116; adopted 19 constitutional amendments
proposed by initiative and rejected 50.16 The figures in most
states where compilations have been made, and to some extent
even In California, show declining use of the initiative and
referendum with the passing years.17 And i1t should be noted
that no states have adopted them recently. Apparently the
results of normal politics and the gradual i1mprovement of ad-
ministrative standards in the United States are easing the need
for such popular intervention.
Results

It has already been noted above that the reformers who
pushed the movement for these devices almost fifty years ago
thought that government would be reformed, if not revolutionized,
by their use. There were others who thought that orderly gov-

ernment would be destroyed, the voter would be swamped under a

16 Graves, op. cit., p. 144-45.

17 aAs of 1950 Crouch reported that only 3 initiated laws
had been adopted in California in the past 15 years and none of
these were of great significance; no petition for referenda on
statutes had qualified between 1941-49. However, there had
been considerable more activity on Constitutional matters.
Crouch, op. cit., pp- 24, 30.



mass of propositions he could never understand, special interests
would manipulate public opinion for selfish advantage, and the
laws and constitutions would become crazy-quilts of inconsistent
provisions and "crank™ proposals. The initiative, referendum,
and recall have probably disappointed both their advocates and
their opponents ; neither bouyant hopes nor dire predictions

have been fulfilled.

Surveying Oregon’s experience, LaPalombara concluded that
the initiative and referendum had a number of substantial accom-
plishments to their credit. Several desirable measures had
been passed as a result of the initiative. Although the re-
sponsibility of the legislature had not been undermined, the
possibility of the referendum was always present as a potential
check and seemed at times to have had a desirable effect. The
people of Oregon had neither been freed from nor delivered into
the hands of lobbyists and special interests; it still took
money and organization to wage political battle for both good
and bad causes. The measures initiated, both as to their drafts-
manship and general wisdom, were on the whole not much better
or worse than the products of the legislature. The people of
Oregon had been considerably burdened with decision on all
manner of measures, some of them nuisance proposals that kept
reappearing time after time. The people were not notably better
educated politically than before. However, they had exercised

their responsibility in a fairly conservative manner. They had

mm



been rather free to alter the structure of the government, had

not been financially irresponsible, and had been rather conser-
: . : i _ 18

vative on policies in the general field of public welfare.

In California, the initiative has apparently firmly estab-
lished itself, partly as a result of rapid population growth,
the presence of numerous discontented minorities, and the ab-
sence of strong party leadership. Crouch reports some of the
variety of issues with which the electorate has had to struggle

Retirement life payments, old age benefits, ’Ham
and Eggs’ and 'Thirty Dollars Every Thursday’ pension
lans, state liquor regulation, local option, legis-
ative apportionment, 'hot cargo’ labor issues, fair
employment practices, and tidelands oil-drilling

struggles have all served to make headlines about the

initiative and referendum in California

On the question of whether it would be difficult for the
voter to conduct himself with any greater intelligence or
responsibility than might be expected of a legislature,

Crouch says;

It should be noted affirmatively, however, that the
initiative has produced such less spectacular but none-
theless solid accomplishments as a state executive bud-
get law, a state civil service system, and a successful
method for selecting the state judiciary.20

Because the California constitution was a lengthy document

in the first place, and its amendment through the initiative

18 LaPalombara, op. cit. p. 83, and Ch. V.

See Crouch, op. cit., p. 1.

20 ldem.



may be accomplished relatively easily, there has been more
activity with respect to constitutional amendments than statutes
While there have been in recent years only a small number of
votes on iInitiated statutes and legislation upon which referenda
were petitioned for, there has been a large number of iInitiated
amendments and both amendments and statutes referred by the
legislature. The constitution has continued to grow in length,
and the distinction between statutory and constitutional law

is for most practical purposes lost.

The general conclusion is that the initiative, referendum,
and recall have failed as panaceas. They have not destroyed,
neither have they notably improved representative government.
Some wise and a considerable number of foolish measures have
passed; the output is not strikingly different in quality from
the normal legislative processes. Constitutions In some states
have been riddled, but this is probably the fault of the poor
structure of the constitution in the first place and of constitu-
tional provisions that invite easy amendment, and not necessar-
ily an indictment of the initiative itself. Probably the most
effective criticism of "direct legislation” is that it asks
the voter to make decisions— too many of them— for which he is
not particularly well equipped.

At this point it is appropriate to distinguish between the

effects of the initiative, referendum, and recall, which have



been discussed interchangeably in the past few pages. The form
most open to criticism iIs the initiative, particularly the con-
stitutional initiative. The experience with this in California,
Oregon, and other states has not been reassuring. As for the
referendum, the desirability of referenda on constitutional
amendments proposed by the legislature is unquestioned. The
referendum by petition, on legislation passed by the legislature,
has been used conservatively iIn most cases; but the case for
this form of direct participation as a check against the legis-
lature is not a strong one. There has been no general survey
of the results of the recall. At the state level it is a rare
phenomenon and very difficult to carry through; it has occa-
sionally been useful to clean up local scandals, but i1t has
also been used irresponsibly as a partisan political weapon.
Considerations for the Convention
In summary, the Convention will have to consider whether
It wants to write provisions for the initiative, referendum,
and recall- any or all of them- into the constitution. They
can be separated. In order of their desirability, they might
rank as follows;
1. Referendum on constitutional amendments proposed
by the legislature. This i1s the conventional
form of ratifying amendments.
2. Referendum on statutes proposed and referred by
the legislature. While this arrangement permits
people to express themselves directly on measures
referred by the legislature, it is mostly used as
an evasion of legislative responsibility and in
effect negates and violates the theory of repres-

entative government, The referendum by petition
is surprisingly little used simply because it 1is



usually easier, through political party responsibil-
ity, to wage campaigns for new legislators if there
is distrust of the ability of incumbents to legis-
late.

Recall of state and local officials, excluding
the judiciary. The recall is another weapon to
which there would be little objection as long as
the requirements are sufficiently high that i1t 1is
only likely to be invoked in a real emergency.
However, under modern concepts that in the execu-
tive branch only a governor is elected, the need
for the safety device of recall almost disappears;
and application of similar concepts of executive
organization at the local level makes recall
equally unnecessary; 1in any event ample protec-
tion can be provided by statute.

Initiative on constitutional amendments. It 1is
easy to see, on theoretical grounds, how the
people ought to have some means for forcing a
popular decision on amendment of the constitu-
tion if they found themselves in a situation
where they did not trust their elected legisla-
ture. The initiative method of amendment, how-
ever, has been over-used iIn some states, both

in frequency and in the detail of the amendments.
The constitutional initiative 1s unnecessary if
there 1is other and adequate provision for effect-
ing constitutional amendment.

Initiative on statutes. This is difficult to
justify on the basis of either theory or prac-
tice. If the people cannot get the laws they
want from the legislature they have two alterna-
tives: (1) change the composition of the legis-
lature at the next election; (2) amend the con-
stitution to improve the representativeness of
the legislature. Elections are not, after all,
so far apart in the United States, and it 1is
assumed that the amendment power will be reason-
ably available. It has not been shown that the
people, as a lawmaking body, are capable of act-
ing any more intelligently than a legislature. No
abandonment of democracy is implied iIn the state-
ment that the electorate is not the body to which
to address frequent, complex policy questions.



