
Jane Flanagan, Terri Gerstein, Patricia Smith



1. Pursuant to existing authority (without new legal requirements) 
• Enforce existing state or local laws that require workplace safety (so long as there is no OSHA standard 

covering the specific workplace hazard of COVID-19);

• File public nuisance lawsuits against employers whose practices endanger public health;

• Enforce public health laws (through state or local public health departments, including in partnership with labor 
enforcement agencies);

• Use “soft powers” to help improve workplace safety: 
• Help informally mediate to improve conditions in unsafe workplaces; 

• Educate workers, employers, and the general public about applicable laws and measures for workplace safety; 

• Disclose information about employers who are endangering workers and the public, so that customers and 
others can be aware of this conduct; 

• Convene stakeholders, including employers, workers, or their representatives, to strategize about how to 
create safe workplaces. 

• Collaborate closely with worker organizations, like unions, worker centers, and others.

• OSHA state-plan states: Actively enforce the state OSH law, especially in high-risk industries. Collaborate with 
worker organizations and publicize enforcement. Publicize and enforce any state requirements for employer 
safety plans and employer/employee safety committees.

2. By creating new policies and protections via executive order, rules, or legislation 
• Issue and enforce Executive Orders addressing which businesses may legally operate and under what 

conditions and instituting mandates to protect both workers and members of the public (such as requirements 
for masks for members of the public and personal protective equipment for workers); 

• Enact some or all of the policy proposals included in the National Employment Law Project (NELP) Policy Brief. 
This brief contains model state or local legislation to create enforceable COVID-19 standards and protect 
workers. Recommendations include: 
• Adoption of a COVID-19 specific standard (such as California’s Aerosol Transmissible Disease standard) 

for health care and emergency response employers in OSHA state-plan states; 

• Adoption of enforceable COVID-19 specific workplace safety requirements for all other employers, 
including adoption of the CDC and OSHA COVID-19 guidelines; 

• Protection for workers who report or object to unsafe working conditions; 

• Measures enabling greater access to unemployment insurance for workers with safety concerns and to 
workers’ compensation insurance for essential workers; and

• Provide a private right of action for workers whose employers have violated these standards, along with 
causes of action specifically for whistleblowers.

• Implement additional policies to protect workers:
• Require essential and re-opening businesses to establish employer-employee safety and health committees.

• Explore government license/permits/contract consequences for employers with persistent unsafe conditions; 

• Require employers to devise and post their plans to protect workers and the public from COVID-19 
exposures; and

• Pass paid sick leave laws filling the gaps in federal coverage.

https://s27147.pcdn.co/wp-content/uploads/Protecting-Worker-Safety-Health-COVID-State-Local-Policy-Response.pdf
https://www.dir.ca.gov/title8/5199.html
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Introduction
As states consider how to protect public health amidst the COVID-19 pandemic, various 
questions have arisen about their ability to do so: Specifically, to what degree is state 
action in the health and safety arena preempted by the federal Occupational Safety and 
Health Act (OSH Act) and federal enforcement by the Occupational Safety and Health 
Administration of the U.S. Department of Labor (OSHA)? How can states and cities 
take action to protect workers and members of the public without running into federal 
preemption issues? This paper provides a basic explanation of OSHA preemption and 
describes some potential sources of authority and avenues for action by states and 
localities wishing to protect working people in their jurisdictions. 

Part I: The Basics of OSHA Preemption

A. Summary of OSHA Preemption Law

OSHA preemption is limited to a relatively narrow set of circumstances, and states may 
take action to protect worker safety and health in three primary situations: 

1. Where they have become an OSHA-approved “state plan” responsible for 
all workplace safety and health within the state; 

2. Pursuant to state statute or their traditional police powers, so long 
as there is no OSHA “standard” addressing a particular and specific 
workplace hazard. Note that “standard” is a term of art within the OSH 
Act. If there are statutory provisions or regulations but no “standard,” 
preemption is not a concern; or

3. Where there is an OSHA standard, but the law, regulation, order, or 
government action protects the general public, and any protection of 
workers is incidental. 
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B. OSHA Basics Relevant to this Discussion

The core requirement of the OSH Act is that employers provide workers with safe and 
healthful working conditions. Among key provisions of the OSH Act relevant to this 
discussion are:

• The authorization for OSHA to promulgate “standards,”2 or rules 
related to specific identified workplace hazards.”3  OSHA standards 
fall into several main categories including General Industry, Maritime, 
Construction, and Agriculture.4   

• The option for states to become an OSHA-approved “state plan,” 
and thereby take over responsibility for enforcing workplace safety 
and health laws so long as their standards are at least as effective 
as OSHA’s.5  

• The “general duty clause” of the OSH Act, which requires that each 
employer furnish to each of its employees a workplace free from 
recognized hazards that are causing or likely to cause death or serious 
physical harm.6 The general duty clause is not an OSHA standard. 

• The prohibition on employer retaliation against workers for 
exercising their rights under the OSH Act, such as filing a safety or 
health complaint with OSHA or raising a health and safety concern 
with their employers.7 This prohibition is contained in Section 11c of 
the OSH Act and is commonly referred to as “Section 11c” or “11c.” 
It has perhaps the shortest statute of limitations among all federal 
laws governing the workplace, only 30 days. There are regulations 
related to 11c, but they are not OSHA standards. 

Another key point is that there is no private right of action under the OSH Act. The 
OSH Act does not prohibit workers’ compensation claims or tort lawsuits with respect 
to injuries, diseases, or death arising out of, or in the course of, employment, but 
state workers’ compensation laws do provide that employees covered by workers’ 
compensation are generally barred from suing their employers under tort law, although 
some states have exceptions to that bar for intentional torts.

Finally, the OSH Act, like most workplace laws, only protects employees, and not 
independent contractors; therefore, preemption concerns do not arise in relation to 
protection of independent contractors.  

C. OSHA Preemption Analysis 

Twenty one states and Puerto Rico have become OSHA “state plans” for all workplaces, 
both public and private sector.8 OSHA preemption does not apply to these states.9 

Any analysis of preemption starts with the question of Congressional intent: did Congress 
intend to displace state and local law?10 Because preemption of state and local law is 
generally disfavored there must be clear intent to preempt. The plain language of the OSH 
Act demonstrates that Congress did not intend to preempt regulation of occupational 
safety and health entirely. 
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Section 18(b) of the OSH Act provides that if a state “desires to assume responsibility 
for development and enforcement ... of occupational safety and health standards” 
that relate to an issue addressed by an OSHA standard, the state “shall submit” a 
state plan covering such standards to OSHA. Twenty-one states and Puerto Rico have 
OSHA approved “state plans,” meaning that in those states they, and not OSHA, are 
the primary regulators of occupational safety health and can act without raising any 
preemption concerns.

With regard to all states (state plan and not), Section 18(a) of the OSH Act states that it 
does not “prevent any State agency or court from asserting jurisdiction under State law 
over any occupational safety or health issue with respect to which no [federal] standard 
is in effect.”11 An OSHA standard is distinct from the general statutory duties created by 
the Act, such as the General Duty clause, which generally requires employers to provide 
a workplace free of serious recognized hazards.12 Rather, OSHA standards address 
a particular occupational safety issue, such as exposure to bloodborne pathogens 
or required personal fall protection, and are promulgated pursuant to a notice and 
comment process.13 

In Gade v. National Solid Wastes Management Association, the leading case in this area, 
a plurality of the Supreme Court held that the “unavoidable implication” of the language 
of Section 18(a) is that, where there is an OSHA standard in place, a state or city may not 
develop or enforce its own standards unless it is an approved state plan state.14 In the 
converse situation – where there is no specific OSHA standard – courts and OSHA have 
interpreted this language to reflect clear Congressional intent to safeguard states’ and 
cities’ traditional common law police powers to protect the public, including by passing 
their own safety and health standards.15

   
Even where there is an OSHA standard in place, specific state or local laws or action may 
nonetheless avoid preemption when they protect the general public and protection of 
employees is only incidental. In Gade, OSHA had promulgated a standard relating to the 
training of workers who handle hazardous wastes and Illinois had passed a law regarding 
training and testing of employees at hazardous work sites.16 A plurality of the court 
found that the Illinois statute was preempted because it also regulated the licensing of 
hazardous waste employees where there was an applicable federal standard and largely 
impacted occupational health. However, the court in Gade acknowledged that laws of 
“general applicability” intended to protect the general public (including workers) are not 
preempted if they “cannot fairly be characterized as ‘occupational standards’”:

state laws of general applicability (such as laws regarding traffic safety 
or fire safety) that do not conflict with OSHA standards and that 
regulate the conduct of workers and non-workers alike would generally 
not be pre-empted. Although some laws of general applicability may 
have a “direct and substantial” effect on worker safety, they cannot 
fairly be characterized as “occupational” standards, because they 
regulate workers simply as members of the general public.17

As such, other preemption challenges to laws more generally intended to protect public
health have failed. Steel Institute of New York v. City of New York provides perhaps the 
most helpful recent example: The Second Circuit Court of Appeals upheld New York 
City’s crane regulations, which were part of the City building code, although OSHA had 
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adopted a specific crane standard.18 The Court found that the rules were specifically 
designed to avoid accident risks posed by cranes, derricks, and other hoisting equipment 
and the “safety of the general public in the vicinity” of such equipment.19   

D. OSHA Preemption and Applicability to COVID-19

COVID-19 is an airborne infectious disease. OSHA does not have a standard applicable 
to airborne infectious diseases and has declined to adopt an emergency airborne 
infectious disease or COVID-specific standard.20 Several forms of guidance have been 
issued: The Centers for Disease Control (CDC) issued general guidance for businesses 
and employers;21 OSHA issued general and some industry-specific guidance as well;22 and 
OSHA and the CDC issued joint guidance for meat and poultry processing employers.23 
None of these non-mandatory forms of guidance constitute an OSHA standard.24 As 
such, there is no OSHA standard that would preempt state and local government from 
promulgating requirements in this area.25 

States and municipalities that consider adopting rules of their own, whether through 
legislation or executive action, should also review the various OSHA standards that may 
be relevant, despite not being directly on point.26 However, even if there is a standard, 
as long as any new law, rule, or action will primarily protect members of the public, 
it should avoid preemption concerns. Of course, it is extremely difficult to separate 
protection of workers from protection of the general public in the current crisis as 
workers who become infected with COVID-19 can be among the primary sources of 
community spread. Moreover, as states and cities think ahead toward reopening their 
economies, many of the best practices currently most critical only for essential workers 
will be important to adopt for the protection of consumers and members of the public. 

Part II: How States and Cities Can Adopt Safety Standards and Conduct 
Enforcement

States and localities can take a variety of actions to protect workers within their 
jurisdictions without raising OSHA preemption concerns. Some of these steps can be 
taken simply by using already-existing authority. Others may require new legislation or 
executive orders. Again, state plans are themselves responsible for promulgation and 
enforcement of workplace safety and health laws. In addition, states with or without 
state plans may also take any or all of the following measures.  

A. Enforcement and Actions Pursuant to Existing Authority

1. Little-used statutes: In jurisdictions that are not state plans, a careful review of 
labor and employment statutes may reveal that there are already laws governing 
workplace safety and health, hiding in plain sight. These laws have likely rarely 
been utilized since the passage of the OSH Act, but their enforcement would 
not be preempted by the OSH Act, so long as there is no specific OSHA standard 
applicable to the conduct that is the subject of the enforcement. 
 
For example, in Maine, an employer “shall furnish to each employee employment 
and a place of employment that are free from recognized hazards that are causing 
or are likely to cause death or serious physical harm to the employee.”27 In Rhode 
Island, “Each employer shall furnish to each of his or her employees a place of 
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employment which is free from recognized safety and health hazards that are 
causing or are likely to cause death or serious physical harm to the employees.”28 
Numerous other states have similar provisions, including, for example, 
Massachusetts,29 Missouri,30 New York,31 and Wisconsin.32  

In effect, these laws are state-level general duty laws. Within a general duty 
analysis, employers must keep workplaces free of known hazards causing 
or likely to cause death or serious physical harm, when a feasible method of 
correcting the hazard is available. In relation to Covid-19, there are known serious 
hazards and a feasible method of correction; specifically, following CDC and 
OSHA guidelines. Thus, employers who fail to follow the CDC guidelines may be 
violating their state-level general duty obligations.  

2. Public nuisance law: Public nuisance is a kind of tort liability. The Restatement 
(Second) of Torts defines it as “an unreasonable interference with a right 
common to the general public,” and includes among the circumstances that may 
sustain a public nuisance holding “whether the conduct involves a significant 
interference with the public health, the public safety, the public comfort or the 
public convenience.” The evolution of public nuisance jurisprudence under the 
common law of any particular state may vary, but the basic concept is the same. 
As a tort, a public nuisance lawsuit would not be preempted by the OSH Act. 
Long-standing principle in preemption cases requires courts to “start with the 
assumption that the historic police powers of the states are not to be superseded 
by the Federal act unless that was the clear and manifest purpose of Congress.”33 
The OSH Act does not contain any language indicating that Congress meant for 
the Act or regulations promulgated under it to preempt state tort actions. Rather, 
the OSH Act specifically states, “[n]othing in this Act shall…enlarge or diminish 
or affect in any other manner the common law or statutory rights, duties, or 
liabilities of employers and employees under any law with respect to injuries, 
diseases, or death arising out of, or in the course of, employment.”34  

Public nuisance lawsuits could be used to address unsafe working conditions 
during the COVID-19 pandemic, because these conditions involve a significant 
interference with the public health and safety. Already a public nuisance lawsuit 
has had an impact in the meat processing industry: In April, two public interest 
law organizations filed suit against Smithfield Foods and Smithfield Fresh 
Meats,35 based on the risk of community spread of Covid-19 resulting from the 
companies’ failure to comply with CDC guidelines in their plants.36 The lawsuit 
sought no money damages, only safer working conditions. While the suit was 
ultimately dismissed,37 it led to concrete results for workers: Plaintiffs’ attorneys 
reported that in the week after filing, the plant implemented numerous improved 
social distancing practices, including fixed barriers between workers, extra 
opportunities for hand washing, more distance during the clock-in process, 
and communication to workers that they would not be penalized for taking sick 
leave.38 Also three days after the case was filed, OSHA and the CDC issued joint 
guidance for meat packing and processing facilities.39 It should be noted that the 
Smithfield case was dismissed on primary jurisdiction grounds. The court did not 
question the premise of a public nuisance lawsuit’s applicability to the Covid crisis 
and the underlying analysis of the order would be largely inapplicable to state or 
local agencies filing public nuisance lawsuits. 
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3. Criminal Law: State criminal prosecutions of employers for conduct that would 
also give rise to occupational safety and health violations also have been 
found not to be preempted. For example, in People v. Chicago Magnet Wire 
Corporation, the state of Illinois criminally prosecuted a corporate employer for 
significant injuries to 42 workers. The defense argued that such state action was 
preempted because the conduct at issue governed by OSHA safety standards. 
However, the court rejected this argument, finding that there was nothing in 
the OSH Act to indicate Congressional intent to preempt enforcement of State 
criminal law simply because of its “incidental regulatory effect.”40 Indeed, the 
Court wrote that “prosecutions of employers who violate State criminal law 
by failing to maintain safe working conditions for their employees will surely 
further OSHA’s stated goal of ‘assur[ing] so far as possible every working man 
and woman in the Nation safe and healthful working conditions’…State criminal 
law can provide valuable and forceful supplement to insure that workers are 
more adequately protected and that particularly egregious conduct receives 
appropriate punishment.”41 

4. Soft Powers: Finally, nothing in the OSH Act prevents states and localities from 
using their “soft powers” or bully pulpit to conduct public education and training 
on COVID-19 and workplace best practices, from bringing together stakeholders 
regarding the crisis and workplace safety, from helping to negotiate between 
workers and employers around workplace safety issues, or from communicating 
with the public about employer conduct that puts workers, and thus members of 
the general public, at risk.42 

B. New Protections via Executive Order, Rules, or Legislation 

In addition to using non-preempted, already-existing statutes and authority to conduct 
enforcement, states and local legislators can pass new laws, or leaders can use executive 
orders or action, to create new requirements that will protect workers during the 
pandemic without running afoul of OSHA preemption. 

1. Relying on their powers and duties to safeguard public health, Governors across 
the country have issued Executive Orders addressing, among other things, which 
businesses may legally operate and under what conditions. Within these orders 
and given the interrelationship between worker health and public health, there 
is considerable leeway to create mandates designed to protect both workers 
and members of the public. For example, in Illinois the Governor’s most recent 
executive order requires not only that members of the public wear masks when 
shopping or in areas where social distancing is not possible, but that all workers 
in essential businesses be provided with face masks to wear while at work.43 The 
Governor of Michigan also recently issued an executive order requiring employers 
who continue to operate with in-person staff to provide workers with “protective 
equipment such as gloves, goggles, face shields, and face masks as appropriate for 
the activity being performed.44 A willful violation of this provision, as with all other 
provisions in the Michigan Executive Order, is a misdemeanor offense.45  However, 
enforceability and enforcement of such orders will vary by state depending on the 
underlying source(s) of authority for the order or emergency rule. 

2. The National Employment Law Project (NELP) issued a Policy Brief that contains 
model legislation for state and local officials to adopt to create enforceable 
COVID-19 standards and protect workers from retaliation.46 Some proposed 
provisions could be enacted through executive action, while others might require 

https://s27147.pcdn.co/wp-content/uploads/Protecting-Worker-Safety-Health-COVID-State-Local-Policy-Response.pdf


HOW STATES AND LOCALITIES CAN PROTECT WORKPLACE SAFETY AND HEALTH 7

legislation. The model bill was written and reviewed by NELP attorneys and 
others with expertise in OSHA preemption, including former U.S. Department 
of Labor attorneys, to ensure that preemption concerns will not arise as a result 
of this proposal. The proposal provides a menu of non-preempted state and 
local policy options,47 as well as an annotation explaining the various provisions, 
including:  specific adoption of the Aerosol Transmissible Disease standard issued 
by California’s OSHA for health care employers;48 workplace safety requirements 
for all other employers, including adoption of the CDC COVID-19 guidelines; and 
provisions for whistleblower protection from retaliation and enforcement authority. 
The model bill also contains unemployment insurance-specific policy measures to 
enable benefits for workers who separate from employment because of dangerous 
conditions, as well as making it easier for workers to access workers’ compensation 
insurance eliminate proof hurdles and allowing for a presumption of state workers’ 
compensation coverage for all workers. 
The NELP proposal is comprehensive and should be the first and foremost option 
to be considered by policymakers seeking non-preempted options for protecting 
workplace safety and health. 

3. In addition to the measures in the NELP proposal, a number of other potential 
measures to protect worker safety and health (that would not raise OSHA 
preemption concerns) should be considered. 

• Mandating wearing of masks in public, or as a lesser alternative, 
requiring all customers of businesses and patients/visitors to health 
care facilities to wear masks. 

• Requiring essential businesses (and other businesses as they 
reopen) to establish safety and health committees with labor 
and management representatives for the purposes of discussing 
recommendations and workplace rights and protections.49 

• A prohibition on employers requiring employees to sign non-
disclosure agreements (NDAs) that would prevent employees from 
disclosing workplace safety and health conditions or concerns. 
While, if challenged, such agreements would likely be held void as 
against public policy, workers may not realize this or lack access to 
legal counsel, and thus fear speaking out if they or their colleagues 
are at risk. 

• Provisions specifying that for purposes of government contracting, 
as well as government-issued licenses and permits, companies must 
attest to and provide evidence of compliance with the CDC guidelines 
for COVID-19 and that continued compliance is a material term of any 
government contract; also legislation explicitly providing that failure 
to attest to and provide evidence of such compliance is valid ground 
for suspension or denial of government-issued licenses or permits. 

• OSHA is not requiring most non-health care employers to record or 
report COVID-19 worker fatalities.50 Such information is essential for 
public health purposes. Occupation is routinely included on death 
certificates; public health agencies could also require recording of 
particular workplaces as well. 

https://www.dir.ca.gov/title8/5199.html
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• Employers could be required to devise and post their plans to protect 
workers and the public from COVID-19 exposures, attesting to the 
measures they have taken in response specifically to the pandemic. 

• Paid sick leave laws are critical for workplace safety during the 
pandemic. They are not preempted by OSHA or any other federal 
law. While there are new federal paid sick leave requirements under 
the Families First Coronavirus Response Act (FFCRA),51 they exclude 
millions of workers.52  The advocacy groups A Better Balance and 
the National Partnership for Women & Families have drafted model 
legislation for states or localities to cover the private sector gaps in 
the FFCRA.53

• It is also important to resist any proposed legislation that would 
provide a shield to employers for liability related to workers or 
customers who have contracted COVID-19.54  

Conclusion
While states and localities must be aware of limitations caused by OSHA preemption, 
this preemption is more limited than enforcers and policymakers commonly understand. 
There are various actions state and local enforcement agencies can take under current 
law without encountering OSHA preemption concerns. Similarly, there are numerous 
laws and policies that can be enacted, whether through legislation or executive orders, 
that do not raise such concerns. Moreover, state plans do not generally face OSHA 
preemption concerns. During the current pandemic, states and localities can take 
meaningful action to protect worker safety and health. 
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