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Habitat’s mission is to protect Alaska’s 
valuable fish and wildlife resources and their 
habitats as Alaska’s population and economy 

continue to expand.
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Presentation Notes
Our T16 authority is the foundation for most of the work we do everyday and plays an important role in protecting fish habitat throughout the state.  *Eccles Creek culvert replacement in Cordova, 2010



Workload Priorities:

Title 16 permitting and enforcement
Field work – research, inspections, fish 

surveys
Large projects of importance to the State

Forest Resources and Practices Act

Special Area permitting and planning
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Presentation Notes
Habitat’s top workload priorities are focused on the anadromous waters catalog and our Title 16 permitting authority.  We also participate in large project reviews and reviews of forest practices on State and private land.  We also conduct Special Area planning and research that helps us make sound permitting decisions. 



THE FISHWAY ACT 
AS 16.05.841 

ANADROMOUS FISH ACT 
AS 16.05.871

SPECIAL AREA PLANNING & PERMITTING
5 AAC 95.700 

ADF&G Statutory Authority 
Fish Protection

Presenter
Presentation Notes
Alaska’s early fish protection laws have helped us avoid many of the major issues related to fish passage and habitat loss or degradation seen in many areas of the lower 48.  As early as 1919, the territorial government could require fishways prior to construction of dams or other obstructions.  By 1959, the legislature enacted a Fish and Game Code included statutory protections for fish passage and later fish habitat. 



Fishway Act (.841)
Requires that any 
obstruction built across 
fish-bearing waters will 
provide for fish passage

Jurisdiction
Applies to all fish bearing  

streams (resident and 
anadromous) and all fish 
species.

Requires long-term 
commitment to operation & 
maintenance

Applies to fish passage only

Activities not covered by .841
 Projects that don’t have 

the potential to block 
passage
 Docks, streambank 

protection, motorized 
stream crossings, etc.
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Presentation Notes
The primary strength of the Fishway Act is that it requires passage for all species of fish and, if an obstruction such as a culvert is authorized, the structure has to be maintained in the long-term, rather than just built and left alone.



Anadromous Fish Act (.871) 
Jurisdiction 
Applies to any activity 
Applies to any life stage

Application of .871
 Activity occurring below 

OHW with some exceptions
 Waterbody must be in AWC
 Freshwater only down to 

low tide in the marine 
environment
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Presentation Notes
broad in scope and applies to nearly any in-water activity. protection to all life stages of anadromous fish. For fish passage projects, this statute allows us to review designs and make decisions based on more than just fish passage.  We can consider impacts to habitat or stream function and include requirements for streambank restoration and revegetation u/s and d/s of a new culvert. little jurisdiction to influence activities in riparian areas above OHW which are very important for habitat functions.stream must be included in the AWC to be afforded protection.  The waterbodies currently listed in the catalog are primarily a function of what areas have been surveyed to date, rather than the actual waters that support anadromous fish. authority is limited to freshwaters and some tidal areas.  We have no jurisdiction in in the marine environment.  Nearshore marine habitats play an important role in the anadromous life cycle, but we lack the authority to require permits for projects in these areas. 



Activities That Typically Require Fish Habitat 
Permits

 Culvert/Bridge/Ford installation, maintenance, and 
restoration

 Stream crossings – vehicles/pipelines/power lines
 Streambank repair/construction
 Stream diversions/removals
 Water withdrawals – road work/drilling/mining/ice roads
 Material Sites
 Dam construction/maintenance
 Run of the river hydro projects (no dam)
 Research projects – fish weir installation/operation
 Dock/Boat ramp construction
 Blasting



New Duties and Functions the Initiative 
Would Require Habitat to Implement

 Presume that naturally 
occurring connected water 
bodies and adjacent riparian 
areas are anadromous, 
currently jurisdiction ends at 
the ordinary high water mark 
of documented anadromy

 Require site-specific 
determinations to determine 
a water body is not 
anadromous fish



Develop bonding structure and requirements
Develop regulations 
Develop a bail schedule for bailable citations
 Implement civil penalties in addition  to 

criminal penalties
Extend jurisdiction into the riparian areas 

adjacent to anadromous streams
Respond to appeals on permit decisions
Restrict project mitigation to on-site only



 Develop public notices 
for:
 Permits, applications and 

amendments
 General permits
 Rescinding a permit 
 Any draft major 

anadromous fish habitat 
permit assessment; and

 Major fish habitat 
applications

 May require written 
authorization for an 
individual to operate 
under a general permit



 Determine whether a fish habitat permit is a major or 
minor permit

 Respond to and address public input on major fish 
habitat permits

 Collect fees equal to the cost of service for major 
permits

 Determine if the proposed activity is likely to cause 
substantial damage to anadromous fish habitat

 Determine if anadromous fish habitat will recover or be 
restored within a reasonable period of time; and

 Specify in regulation all de minimus activities that do 
not require a permit and require a permit for all 
activities not specified.
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From Fiscal Note



Initiative Impacts on Stakeholders

 Increased time and cost 
 Public input into permitting process
 Prohibitions contained in the initiative that 

would modify or preclude the issuance of 
permits for certain activities

Determine if bonding is required on major 
permits

 Expense of conducting site specific 
determinations and extensive data needs to 
prove anadromous fish are not present



Specific Examples of Initiative Implementation  
 New Sec. 16.05.867(a) states 

that an anadromous fish habitat 
permit may not be granted for an 
activity that will cause 
“substantial damage” to 
anadromous fish habitat

 “Substantial damage” is defined 
as an activity inconsistent with 
restoring the habitat within a 
reasonable time to support 
anadromous fish

 Under this provision, larger hydro 
projects/dams such as the 
Susitna Hydro Project which, by 
definition, change flows and alter 
natural and seasonal flow 
regimes, may not be permittable.
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From Al Ott Affidavit



Additional Examples 
 New Sec. 16.05.887(a)(1) may prevent us from issuing 

permits for the proposed Donlin Prospect mine because two 
anadromous streams would be eliminated permanently, 
causing substantial permanent damage to anadromous fish 
habitat

 New Sec. 16.05.877(a)(6) states that an anadromous fish 
habitat permit may not be granted for an activity that will 
dewater and relocate a stream or river if the relocation does 
not provide for fish passage or will “adversely affect” 
anadromous habitat, fish, or wildlife

 Major highway projects often parallel streams and rivers and 
often require extensive erosion control and/or relocation to 
keep the highway intact and passable

 These types of projects have an adverse effect on 
anadromous fish habitat and could potentially not be 
permitted. 
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Conclusion
 Passage of the initiative would require, but is not limited to:

 Hiring additional staff including habitat biologists, an 
analyst programmer, and program technicians to 
implement initiative components and handle additional 
workloads

 A public education component may need to be developed 
to inform the public of our new and expanded 
jurisdictional authority

 The division anticipates that development of regulations 
could take a significant effort

 Implementation of any new regulations and criteria 
would also take significant time and effort
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