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Divorced wife moved for review of dissolution agreement, 

alleging fonner husband failed to allow her to spend time with 

parties' dog as allotted by agreemenl The Superior Court, 

Fourth Judicial District, Fairbanks, Ralph R. BeiSlline and 

Charles R. Peng ill) , JJ., modified dissolution agreement and 

granted fonner husband sole custody of the dog. Divorced 

wife appealed. The Supreme Court, Carpeneli, J., held that: 

(I) authority existed to modify agreement and award former 

husband sole custody of the dog; (2) divorced wife's request 

to change judge was untimely; and (3) divorced wife was not 

entitled to attorney fees as a pro se Iiti gant. 

Affirmed. 

Attorney. and Law Firms 

·594 Julie A. Juelfs, pro se, North Pole. 

Cory R. Borgeson, Borgeson & Bums, Fairbanks. for 

Appellee. 

Before: FABE, Chief Justice, MATTHEWS , EASTAUGH , 

and CARPE lETI, Justices. 

OPINION 

CARP E lEn, Justice. 

I. INTRODUCTION 

Arguing that "a pet is not just a thing but occupies a 

special place somewhere in between a person and a piece 

of personal property," 1 Julie A. Juelfs (fonnerly Goug) 

appeals a superior rourt ruling modifying her and her fonner 

husband Stephen J. Gough's dissolution agreement to grant 

sole custody of their dog Coho to Stephen. Julie also appeals 

the court's ruling denying her a change of judge and requests 

that Stephen's retirement benefits as well as anomey's fees 

be awarded to her. Because the decision to modify the 

dissolution agreemenl to award Stephen full custody of Cobo 

was within the superior court's discretion, the decision to 

deny the motion for a change of judge was not in error, and 

Julie's requests for the retirement account and attorney's fees 

are unwarranted, we affirm the superior rourt decision in all 

respects. 

H. FACfS AND PROCEEDINGS 

On January II, 1993, Superior Court Judge Ralph R. Beistline 

signed a decree of dissolution between Stephen J. Gough 

and Julie A. Gough. The matter had first been assigned 

to Judge Beistline on November 23, 1992. The decree 

provided for shared ownership of Stephen and Julie's dog 

Coho, a chocolate Labrador retriever. The agreement also 

provided that Stephen would retain 58,253 paid into Stephen's 

retirement account during the marriage as well as the interest 

on that amount 

On March 28, 2000, Julie filed a motion requesting the 

dissolution agreement be reviewed *595 due to Stephen'S 

alleged failure to allow Julie her allotted time with Coho. 

Stephen opposed the motion, alleging that two other dogs 

at Julie's residence Ihreatened Coho's life. Furthermore, 

he alleged that., during one incident when the dogs were 

fighting, Julie's boyfriend separated the dogs by pulling 

Coho's leg, thus dislocating it at the elbow requiring Coho 

to be under "constant care and medication." In her reply, 

Julie additionally argued that, because she did not request 

part of Stephen's retirement fund as a part of the dissolution 

agreement, she should now be awarded the 58,253 that 

accrued in it during the marriage and that the interest earned 

on it be "consideration" for her portion of medical bills 

Stephen paid on Coho's behalf. 2 

Judge Beistline issued his decision in the matter on April 20, 
2000. In it, he awarded "legal and physical custody of Coho" 

to Stephen and aJlowed Julie "reasonable visitation rights as 
detenninerl by" Stephen. The order also stated that Stephen 

would be responsible for al I of Coho's medical bills. 

Julie moved to review the order on May 22, 2000, claiming 

Stephen was not providing her with reasonable visitation. 

Stephen opposed the mOl ion, arguing il was untimely and 

promising to provide the requisite visitation. Judge Beislline 

denied the mOlion, stBting that the motion was both unlimely 

and failed on its merits. 

--- -~.~---- - - --' -- --- ------_. 
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In September 2000, the parties sought reciprocal restraining 

orders against each other as the re~lUlt of an o.ltercation 

between them that occurred when Stephen sought to regain 
custody of Coho after Julie had taken the dog for a visit 

without Stephen's permiSSion. Julie then filed a request for 

a hearing to review the custody senlement. On September 

19, 2000, Judge Beistline ruled that o.lthough the coW1 had 

remained hopeful that "some type of visitation could still 

occur between Ms. Gough and Coho" it has not worked. 

Therefore. the court found that Julie and Stephen should 

no longer have any contact whatsoever. The court also 

reaffirmed its previous ruling granting custody of Coho to 

Stephen stating, "Ms. Gough has no rights wluit.soever to 

Coho and may not demand visitation or take the dog iTom 

Mr. Gough." The court then imposed a six-month restraining 

order prohibiting the parties from contacting each other 

except through counsel. 

Julie filed a change of judge request form in September 2000. 
This request was denied as the "[ c Jowt ha[ d) already rendered 

its decision in the matter" making it "too late to change 

Judge." 

In October 2000, Julie moved for a change in custody of 

Coho, requesting pbysical custody of Coho on weekends 

from Saturday at eight o'clock a.m. until Sunday at eight 

o'clock. p.m. At the same time Julie o.lso filed a request for 

reconsideration of her request for a change of judge. Judge 

BeistJine responded to Julie's request as well as other concerns 

regarding Coho's custody on October 23, 2000. In his order 

he stated that it 

is inappropriate [to] wait until after 
a judge makes a ruling to determine 

whether or not he or she likes the 

judge. Nevertheless, in an abundance 

of caution. the Court will refer this 

matter to another Superior Court judge 

to review the issue of whether another 

judge should be appointed to hear this 

matter, 

Judge Beistline also resffirmed his previous ruling that 

Stephen had full phySical and legal custody of Coho and that 

he did not need to consult Julie prior to making any medical 

decisions. 

The matter was then assigned to Superior CoW1 Judge Charles 

R. Pengilly for review. Judge Pengilly found Julie's request 

for a new judge uproperly rejected ... as untimely" and that 

it was "apparent that Ms. Juelfs is Simply unhappy with the 

outcome, which does not and cannot justify disqual ification 

of the judge who decided the case." 

Julie now appeals. 

III. STANDARDS OF REVlEW 

(I I 121 "We will not disturb a trial court's ruling on a 

Rule 60( b) motion unless an "'596 abuse of discretion is 

demonstrated. n I An abuse of discretion occurs when we are" 

'left with the defmite and fum conviction on the whole record 

that the judge had made a mistake .... ' " oJ 

131 Only where a judge's refusal to disqualify himself or 

herself is patently unreasonable will we reverse. 5 

IV. DISCUSSION 

A. Tbe Trial Court Did Not Abuse its Discretion in 

Modifying the Property SettH!ment. 

Julie contends that Judge Beistline abused his discretion in 

modifying the property settlement. Stephen responds that 

Julie has failed to adequately brief the issue and that the court 

properly modified the settlement. 

I. Julie has sufficleDtly briefed the issue. 

[4] Stephen contends that" although Julie contests Judge 

Beistline's authority to modify the property settlement in her 

points of appeal, she fails to make the argwnent in her brief, 

thereby waiving the issue. 

151 Although cursory briefmg of an issue is 8 sufficient 

reason to disregard a point on appeal, regardless of a party's 

pro se status, (, Julie's briefing is adequate. She contests the 

superior court's ability to modify the property setUemenL 

Although she does nol explicitly make this argument, she 

does so implicitly end in a manner that we can easily review. 

Stephen accurately perceives her argwnent and responds to it. 

Accordingly, he is nOI prejudiced. 7 In these circumstances, 

we decline to find that the issue is waived on Ihe basis of 

cursory briefing. 

2. Property settlemenu Incorporated into divorce 

decrees are final judgments. 

--- --- - --_. --- .-- .. - _ .. " .. " . --._- -------
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[61 The custody of Coho is a part of the property settlement 

agreed upon between the parties and incorporated into the 

divorce decree. This fact, overlooked by both parties, is 

important because "[a] property division incorporated within 

a divorce decree is a final judgment and is modifiable to the 

same extent as any equitable decree of the court." 8 Thus, the 

judgment that custody of Coho would be shared is fmal and 

can only be modified under Alaska Rule of Civil Procedure 

60(b). 9 

3. Rule 60(b) \0 

Upon hearing Julie's motion to enforce the property 

settlement as to Coho, Judge Beistline "597 decided that 

Julie and Stephen should no longer share custody of the dog. 

He therefore awarded custody of Coho to Stephen. Because 

the modification does not fall under the parameters of Civil 

Rule 60(b)( 1 )-(5), II we consider whether the modification 

could be justified under Civil Rule 60(b)(6), the "catch-all" 

provision. 12 

in the finality of judgments, it is dear the judgment would 

never have been tinal under the circumstances that faced the 

court. The arrangement between Julie and Stephen assumed a 

state of facts, namely. cooperation between them, that proved 

not to exist" requiringjudicial intervention. As Judge Beistline 

aptly noted, the arrangement between Julie and Stephen was 

not working: "(T]he parties were unable 10 share custody of 

Coho without severe contention ." 

·598 B, Judge Deistline Did Not Err in Denying Julie'! 

Reque8t for a Change of Judge. 

[J 1] Julie claims Judge Beistline committed error by failing 

to properly address her request for a change of judge and 

by not consulting Standing Master MaryAlice Closuit, the 

special master who presided over the original dissolution 

proceeding. Stephen argues in response that Julie's request 

was correctly denied as untimely. 

"Failure to ftle a timely notice precludes change of judge as 
a matter of right. Notice of change of judge is timely if filed 

before the commencement of trial and within five days after 

(7J [81 [91 
(6) only if none 

.. A party can invoke subsection (b) oolice that !he case has been assigned to a specific judge." I <J 

of the other five clauses apply and 

'extraordinary circumstances' exist" I) "[I]n deciding Rule 

60(b)(6) motions we give consideration to the following 

factors : the prejudice, if any, to the non-moving party if 
relief from judgment is granted, whether any intervening 

equities make the granting of relief inappropriate, and any 

other circumstances relevant to consideration of the equities 

of the case." 14 We thus "balance the interest in the finality 

of judgments against the interest in granting relief from 

judgment when justice so requires." 15 The last re£luirement 

of a motion under Rule 60(b) is that it be made within a 

"reasonable time." 16 

[10) Unlike RlJle 60(b)(3) fraud, which can be brought by 

the court a( any time, 17 subsection (6) re£luires a motion be 

made by one orthe parties. The rule states that "the procedure 

for obtaining any relief from a judgment shall be by motion 

as prescribed in these rules or by an independent action." 1 S 

We construe Stephen's opposition to Julie's motion as such 

a request. In his opposition Stephen contends that the "joint 

sharing agreement of a dog warrants review by the Court ." 

He goes on to state that il is "in the best interests of Coho 

that the property settlement agreemenl provide that Coho be 

awarded to Steve Gough solely." Such language is enough to 

warrant the trial court's action Although there is an interest 

Julie tiled her request for a change of judge on September 

22, 2000. Judge Beistline signed the decree of dissolution 

of marrill&e in this matter on January II, 1993. Over seven 

years passed after Judge Beistline's assignment before Julie 

requested a change of judge. Rule 42(c)(3 ) precludes a change 

of judge as a matter of right in these circumstances. 20 

Even so, Judge Beistline still referred the matter to another 

superior court judge for review. After review, the second 

judge concurred that the request was lmtimely. There is no 

basis to fmd Judge Beistline's decision patently unreasolUlble. 

As in Lacher Y. Lacher, Julie's argument is "little more thM 

an expression of [her] dissatisfaction with the superior court's 

ruling.,, 21 

C. Julie Is Not Entitled to Money from Stephen's 

Retirement Account Distributed in the Original 

Property Settlement. 

fl21 Julie claims that in light of the change Judge Beistline 

made to (he original dissolution decree, she is entiOed to 

$10,967 (58,253 in Stephen's retirement account plus interest 

of $2,714) that she claimS should have been awarded to her 

at the time of the dissolution. Julie also requests interest on 

this amount from January II, 1993. Stephen argues the issue 

-_ ..• _---- --- - '-'- '-' _._------ •... - - - - --- --- ----
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should not be considered because Julie failed to raise it before 

the superior court. 

The money Julie retJuests was awarded to Stephen as a part 

of the property settlement and was incorporated into the: 

dissolution decree. It is therefore a final judgment that can 

only be changed or modified through the use of Civil RlIle 

60(b). 22 

Julie did not bring a RlIle 60(b) motion, either explicitly or 

implicitly, in the superior court. She is not entitled to raise 

this issue for the first time on appeal. 23 

D. Julie Is Not Entitled to an Award of Attorney') Fees. 

[13) Julie requests "half the expenses paid to (Stephen's law 

firm] for [her] legal work in this matter." Stephen argues 

in response that this issue was DOt raised in the lower court 

and should therefore not be considered first by this court on 

appeal. 

In Alaska Federal Savings & Loan Ass'n 0/ JWleau v. 

Bernhardt. 2./ we considered the question of whether pro se 

Footnotes 
I Morgan \' Kro upa. 167 Vt 99. 702 A.2d 630, 633(1997). 

---_._-_._-_._----

litigants were entitled to attoroey'g fees, 25 AfteT considering 

policy reasons fur and against ~6 such "599 awards we 

concluded the reasoning against allowing pro se litigants 

to recover fees was more persuasive. 27 We have recently 

affirmed this conclusion in Shearer Y. Mundi. ~R Julie has 
provided no reason for us to depart from this approach. 

Accordingly. we deny Julie's request for fees, 

V. CONCLUSION 
[141 The superior court did not abuse its discretion in 

modifying the property settlement incorporated into Julie and 

Stephen's dissolution decree in awarding Coho to Stephen, 

The superior court did not err in denying Julie's untimely 

request for a change of judge. Finally. Julie is not entitled 

to any portion of Stephen's retirement account, which was 

previously distributed in the original seltiement, or to an 

award of attorney's fees. We therefore AFFIRM the superior 

court's ruling in all respects. 19 

BRY ER, Justice, not participating. 

2 Julie, however. disputes that she owes this money.llaving never been cODsulted regarding any of Coho's treatment paid for by Stephen. 

3 Morns v ,IIams. 908 P .2d 425. 427 (Alaska 1995). 

4 Farrell \'. Dome Labs . 650 P 2d 380, 384 (Alaska 1982) (quoting Grm'el,' Alaskan I'illage, Inc .. 423 I' 2d 273. 277 (A laska 1967) 

(footnote omitted». 
5 Long\' l.ong. 8 16 P2d 145. 156 (Alasku 1991). 

6 A.H v. W.P , 896 P 2d 240. 243 (Alaska 1995). 

7 ~e Wilkerson )t. Slate. Dep'/ of Health alld Soc. Serl'S .. f)11 ', of Faml~l' alld YOUTh 993 P 2d 1018. 1022 (Alasb 1999) (allowing 
cursory argumentation where argument's "essence" was easily discerned from the briefs). 

8 O'Lmk v O'Lmk. 632 P.2d 225 , 228 (Alaska 1981). 

9 Lowe,' LOlI'e. 8 17 P 2d 453. 456 (Alaska 199 1) (DOling thaI a1thoug.."t AS 25.24 ! 60(a) allows a court to adjudleZlle property rights, 

it ~doc:s not authorize a coun to dispo~ of assets on a piecemeal basis where .. . the parties' property rights have been purportedly 
adjudicated IIlId incolPomed inlo a final judgment." Thus, "relief may be granted only within the parameters of Civil Rule 60(h). "). 

10 Alaska R. elv P 60( b) stBIc-s: 

On motion IlIId upon !iUch terms as are just, the court may relieve a party or 8 party's legal represenlAtive from a final juclgmcnt, 
order. or proceeding for the: following rc.asons; 

(I) mistalce, inadvertence, surprise or excusable neglect; 
(2) newly discovered evidence: which by due diligence: could nol have been discovered in time to move for a new trial under 
Rule 59(h); 

(3) fraud (whether herelofore denominated intrinsic or cxtrinsic), misrc:pl"denllltion, or other misconduct of an advene party; 

(4) thc:judgmmt is void; 
(5) the judgment hIlS been satisfied, released, or discharged. or a prior judgment upon which it is based has been reversed or 
otherwise vacated, or it is no longer cquitable that the judgment should have prospective application; or 
(6) any other re~njUitifying relief from the operB.lion ofthc judgment. 
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The motiOfl shall be made within a reasonable time, and for reasons (I), (2) and (3) not more than one yev after the date of 
notice of !he judgment OJ orden as defined in Civil Rule 58. I (c) . A motion under this subdivision (b) doe$1101 affect the finality 

of a judgment or ~pend it! operation. This rule does not limit the power of a court 10 en~nain an independent action to relieve 
a party from ajudgment, order or proeec:ding, or 10 gJ1IDt relieflo a defendanl not personally scrved. or 10 sci aside a judgment 
for fraud upon the court. Writs of coram nobis, coram vobis and audita querela are abol ishcd, and Ihe procedure for obtaining 
any relief from ajudgment shall be by motion as prescribeO in lheS!: rules or by an independent action. 

1 1 Rule 60(b)( I) is usually applied to cover events occurring prior 10 entry ofttlejudgmel1t and not those Uun post-dale it. See '\/cGee 

\ ' McGee , 974 P.2d 983 . 989 (Alasl..u 1999 ). The events al issue here occurred after Julie and Stephen's divorce decree was entrred, 
Therefore, Rule 60(b)( I) is inapplicable. Subscctions (b)( I) through (3) arc also inapplicable becaust there is a one-year time 
limitation for motions broughl under them tluU courts do not have the power to enlargc. See 0 '1. mh. 632 P 2d al 229 Subseclions (3) 
through (5) arc also inapplicable as neither party alleges facts that would bring this case under those subsections. 

12 "Rule 60(b)(6) is, after all, II. catch-all provision and 'should be liberally conStr\lCd to enable courts to vacBle judgments whenever 
such action is necessary to accomplish justice.' ., ("/all sOt' \ . O allson, 831 P2d 1257. 1261 (Alaska 1992) (emphasis in original) 
(quoling O'Unk. 632 f' .2d at 230) 

\3 Lacherv, Lacher. 993 P,2d 413 , 419 (A laska 1999) (citing O'Lmk, 632 P 2d al 229), 

14 II orman v, Nld1lro Gyog)'o !,:o/shu, Lid" 761 P 2d 713 . 717 (Alaska 1988 ). 

15 Jd 

[6 Lo"e v. Lowe. 817 P.2d 453. 459 (A laska 1991) . 

17 See, e.g., Hlggms I '. ,'vlumcipalll) ' of Allchorage. 81 () P.2d 149. 154 (Alaska 199 1) (noting " CiV1I Rule 60. which prOVides for relief 
from judgment, specifically authori2x:s a court 'to set aside ajudgment for fraud upon ttle coun.' '') (quoting Alaska R Ciy. P 60(b» ; 
LI\'mgslon II. Livings/on. 572 P.2d 79 (Alaska 1977) . 

18 Alaska R. Civ . P. 60(b)(6) . 

19 AlasJ.-a R. Civ . P. 42(c)(3 ). 

20 SU,e.g., Musser v. lolli/SOli. 914 P 1d 1241 , 1243 (Alaska I 996j«(ll\dingsix-month delay between assignment aDd requcst precluded 
change as a manu of right). 

21 993 P2d 413, 42 1 (Alaska 1999). 

22 Allen v. AI/ell. 645 P2d 774, 776 (A1as"a 1982) (noting the "coon bas no inherent equitable power to modify property rights that 
arc part ot a final decree. Rather, tIu: provisions of a decree adjudicating propeny rigilis arc modifiable only 10 the extent !hat relief 

may be obtained from any other final judgment."). 
23 Pierce l' Pierce. 949 P 2d 498. 50 1 (Alaska 1997) (holding that issue not raised in eriaJ court was barred on appeaJ because of 

prejudice to opposing party). 

24 794 P,2d 579 (A laska 1990). 

25 /d. at 581-82 

26 Reasons against awardingpTO.re litigants fees include: 
(I) the difficulty in valuing the non-anomcy's time spent performing legal services, i.e., !he problem of overcompensating pr~ 
se litigants for "excessive bours [spent) thrashing about on uncomplicated matten," (2) the: danger of encouraging frivolous 
filings by pro se litigant! and CJC8Jing a "cottage industry" for non-lawyers, (3) our view th8J the express language of Civil 
Rule 82 specifying "attorneys fees" is not easily susceptible 10 8 construction allowing awards to non-attorneys, and (4) the 
argument that, in cases where a litigant incurs no acruaJ iUs, the award amounts 10 a penalty to the losing parry and a windfall 
to the prevailing one. 

Prall & Hll11l1ey Canada. f llC, v. Sheehan 852 P.2d 1173 . 1181 n 12 (Alasl..a 1993) (citing A/aska Fed SOl'. & LVaIl Ass 'II of 

Jllneall. 794 P.2d at 581 j , 
27 Alaska Fed SQI'. & Laall Ass'" of Juneall. 794 P.2d at 58 I -82 . 

28 36 P.3d 1196 (Alasha 200 I 1. 

29 Julie's lasl contention is llutt she is entilled 10 reversal because when she approac:hed Stephen's counsel, he staled he would nol deal 
with her as a pro.re litigant. Because she made no mention of the matter in the superior court. slle may not raisc it now for the Ml 
time on appeal. Pierce, 949 P.2d at 500-0 I. 
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