













































































available case law.

Alternatively, the State (rather than distinguishing
seemingly contrary case law from the wisdom of Pollard)
may simply need to convince the courts to re-embrace
the historical findings and dicta from Pollard that led
to a narrow reading of the Property Clause in that case
and lead the Pollard Court to describe a broad mandate
for federal disposal of its land holdings; and, if that is
the situation, the State will need to convince the court
to reject some otherwise controlling precedents, if any,
that embrace a broader Property Clause power. This
approach, as well as a full assessment of its strength as
a matter of law, would require a substantial amount of
additional legal investigation and research beyond the
scope of this White Paper.

Finally, even if it turns out that there is a strong
historical or originalist argument favoring a duty arising
under the doctrines of Equal Footing or Federalism,
litigation success on such theories will undoubtedly be
difficult. Given the relative breadth of the rhetoric (or
perhaps precedent) on the broad Property Clause power
theories — viewed together with a general increasing
deference toward federal control and plenary federal
power in our constitutional system — it may be difficult
to predict a State victory on these power-curtailment
theories in the courts. That reality again makes a
compact-based duty to dispose a seemingly stronger
argument for those seeking to uphold the TPLA.

D. A Few THOUGHTS ON JUSTICIABILITY CONCERNS

Aside from the arguments on the merits, should
the Federal government fail to comply with Utah’s
demand in the TPLA and the State of Utah wishes to
sue on the theories that support that demand, the State
will need to evaluate potential justiciability hurdles that
might preclude enforcement in the courts.’”™ Further

154 For example, the Light Court discusses enforcement of federal
government trusts primarily through political accountability not
the courts:

‘All the public lands of the nation are held in trust for the
people of the whole country.” United States v. Trinidad Coal
& Coking Co. 137 U. S. 160, 34 L. ed. 640, 11 Sup. Ct.
Rep. 57. And it is not for the courts to say how that trust
shall be administered. That is for Congress to determine.
The courts cannot compel it to set aside the lands for
settlement, or to suffer them to be used for agricultural or

analysis of this issue would be necessary should such a
lawsuit come to pass.

However, even if the TPLA’s enforceability were
determined non-justiciable, the inability to use the
federal courts to enforce a duty does not eviscerate the
existence of the duty itself. The federal government
would still have an independent obligation to live
up to its commitments, but it would require political
will on the part of legislators and pressure applied and
accountability demanded by the electorate. There are
many obligations in our constitutional scheme that
require self-enforcement by political actors out of their
oath and constitutional duties, irrespective of whether
a court order can compel the action.

CoONCLUSION
Utah’s Transfer of Public Lands Act presents

fascinating issues for the areas of public lands, natural
resources, and constitutional law. There are credible
legal arguments supporting Utah’s demand that the
federal government extinguish certain public lands
within the State. At the very least, it seems clear that the
law is not “clearly” unconstitutional as some opponents
contend.

This White Paper has provided an overview of the
legal arguments on both sides of the TPLA debate. In
the end, there is a credible case that rules of construction
favor an interpretation of the Utah Enabling Act that
includes some form of a duty to dispose on the part
of the federal government. Other theories may also

grazing purposes, nor interfere when, in the exercise of its
discretion, Congress establishes a forest reserve for what it
decides to be national and public purposes. In the same way
and in the exercise of the same trust it may disestablish a
reserve, and devote the property to some other national and
public purpose. These are rights incident to proprietorship,
to say nothing of the power of the United States as a
sovereign over the property belonging to it.

Light, 220 U.S. at 537; Kleppe, 426 U.S. at 536 (“we must
remain mindful that, while courts must eventually pass upon
them, determinations under the Property Clause are entrusted
primarily to the judgment of Congress.”). Nevertheless, the
courts have adjudicated disputes involving alleged state violations
of npact nsa Klgpped r

eventually pass upon” Property Clause disputes. Without further
research and analysis, this White Paper takes no position on how
the courts might or should deal with these justiciability issues.
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