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Introduction

In 1997, responding to public interest in tort reform and the work of the Governor’s Advisory Task
Force on Civil Justice,* the legislature passed tort reform legislation. One part of the legislation
responded to the Task Force’ srecommendationthat the Alaska Judicial Council report on closed civil

cases, using data from forms completed by attorneys and partiesin the cases.? The Council made a
preliminary report in February 2000 on the limited data coll ected between September 1997 and May
31, 1999. The present report summarizesthe findingsfrom the datareported to the Council from June
1, 1999 through December 1, 2000, and fromdata collected fromcourt casefilesinvarious|ocations.
Included with thisreport are recommendations for futuredata coll ectionand changesto thelegidation.

! Report of the Governor’s Advisory Task Force on Civil Justice Reform, p. 7, Office of the Governor,
December 1996 (hereafter, Civil Justice Reform).

21d., pp. 52 -54.

3 An Analysis of Civil Case Data Collected from September 1997 - May 1999, Alaska Judicial Council,
February 2000.
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Chapter |
Background of Report

For over twenty-five years,* attorneys, legidatures, insurance companies and a variety of other
interests have debated the need to reformthe civil justice sysem. Some groups have argued that
frivolous litigation and excessive jury awards cost the public through higher insurance premiums,
increased hedlth care costs and more expensive products. Others contended that product liability,
health case and malpracticelitigation have increased the safety of products, recompensed seriously
injured victims and improved health care. States have legislated a variety of reforms, including caps
on non-economic damages, statutes of limitations and punitive damages.

In 1995-96, Alaska's legislators adopted a tort reform bill that Governor Knowles vetoed. He
established the Advisory Task Force on Civil Justice Reform to develop anew bill through an open
public process. The Task Force' s goals were:

[ To] makethecivil liability systemmoreefficient and reducefrivolous
litigation; to provide for fair but not excessive compensation for
injured victims; to lower liability insurance rates; and to provide for
reasonable punitive damages awards to deter practices that harm
innocent Alaskans, without chilling the business environment or
allowing windfall recoveries.®

The Task Force found itself seriously hampered inits work by the lack of information about most tort
cases. Althoughiit studied tort jury verdicts,® the Task Force noted that most civil cases did notgoto
trial. Parties rarely agree to make settlement information public, leaving no way to gauge the effects
of new legislationonlitigation. The Task Force concluded that “further information is necessary for
an informed public policy debate on tort reform.”” The legislature incorporated the Task Force
recommendation into its 1997 legidation, requiring attorneys to provide information to the Judicia
Council and asking the Council to prepare reports periodicaly.

““Letting the Air out of Tort Reform,” ABA Journal, May 1997, p.68. “ Enacted in 1975, ... MICRA
[Cdlifornia s Medical Injury Compensation Recovery Act] isone of the first so-called ‘tort reforms’ adopted by
any jurisdiction in the United States.”

® Supra, note 1, Civil Justice Reform, p. 6.
®1d., p. 7 and p. 105, Appendix C.
“Id., p. 7.
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Thisintroductory chapter presents background onthecivil case data project, and discusseslimitations
of the data. Chapter 1l presents the data for the civil cases covered by the legislation. Chapter 111
presents the Council’ s findings and recommendations.

The report’ s appendices include the data collection formused by the Council to capture the data for
thisreport, the statutory amendment passed by the legislature in 1999 that changed the data collection
process, and the Council’ sletter informing attorneys of the changes. Another appendixis the Council’ s
earlier study of tort jury verdicts, for ease of comparison with the data and findings fromthe present
database. Additional appendices include recommended changes.

A. Purpose of Legislation

The general stated purposes of the legislation included: “(1) encourage the efficiency of the civil
justicesystemby discouraging frivolous litigation and by decreasing the amount, cost, and complexity
of litigation without diminishing the protection of innocent Alaskans' rights to reasonable, but not
excessive, compensation for tortious injuries caused by others. . . . "® AS 09.68.130 required the
Alaska Judicial Council to collectinformationconcerning the resol ution of many types of civil cases.®

Sec. 09.68.130 Collection of settlement information. (a) Except as
provided in (c) of this section, the Alaska Judicial Council shall collect
and evaluate information relating to the compromise or other resol ution of
all civil litigation. The information shall be collected onaformdevel oped
by the council for that purpose and must include:

(1) the case name and file number;
(2) agenera description of the claims being settled;
(3) if the caseisresolved by way of settlement,

(A)  thegrossdollar amount of the settlement;

(B)  towhom the settlement was paid;

(C)  thedollar amount of advanced costs and attorney fees that
were deducted from the gross dollar amount.°

®Ch. 26, SLA 1997.

° Ch. 26, Section 32, SLA 1997. Another section of the legislation required the Council to work with the
Court System to devel op alternative dispute resolution proposals. The December 1997 report, Report to the
Alaska Legislature: Alternative Dispute Resolution in the Alaska Court Systemthat fulfilled this requirement is
available from the Council and at http://gjc.state.ak.us/Reports/adrframe.htm.

1 AS09.68.130iscited in full in Appendix A.
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Part (c) excluded avariety of non-tortcivil casesfromtheinformationcollection requirement. Among
thesewere all divorce and dissolution cases, children’s cases, domestic violence protective orders,
and probate cases. The requirement applied to attorneys or pro se parties, and to trial court cases and

appellate court cases.

To carry out these provisions, legislators amended Alaska Civil Rule 41(a)** and Alaska Appellate
Rule 511* to require the submission of the civil case data when cases were dismissed pursuant to
theserules. The Alaska Supreme Court updated the court rulesto refl ect the additions. The Court al so
added language concerning the effective date of the legidation that limited the reporting requirement

to cases accruing on or after the legidation’s effective date of August 7, 1997.%3

1 Ch. 26, Section 41, SLA 1997 added a new subparagraph to Civil Rule 41(a) to provide:

(3) Settlement Information. If avoluntary dismissal under thisruleis
the result of compromise or other settlement of the parties, the parties shall
submit to the Alaska Judicial Council the information required under AS
09.68.130. A notice of dismissal made under (1)[a] of this subsection must be
accompanied by acertification signed by or on behalf of the plaintiff that the
information required under AS 09.68.130 has been submitted to the Alaska
Judicia Council. A stipulation of dismissal made under (1)[b] of this
subsection must be accompanied by a certification signed by or on behalf of all
parties who have appeared in the action. The requirements of this paragraph do
not apply to the types of caseslisted in AS 09.68.130(c).

12 Ch. 26, Section 46, SLA 1997 added a new paragraph to Appellate Rule 511 to provide:

(e) Settlement Information. If adismissal under (a) or (b) of thisrule
isthe result of compromise or other settlement between the parties, the parties
shall submit to the Alaska Judicial Council the information required under AS
09.68.130. A dismissal by agreement under (a) of this rule must be
accompanied by a certification signed by the attorneys of record for al parties
that the information required under AS 09.68.130 has been submitted to the
Alaska Judicial Council. A dismissal by the appellant or petitioner made under
(b) of thisrule must be accompanied by acertification signed by the appellant’s
or petitioner’ s attorney of record. The requirements of this subsection do not
apply to the types of caseslisted in AS 09.68.130(c).

3 Civil Rule 41(a)(3) provided:

(3) Information about the Resolution of Civil Cases. If an actionis
voluntarily dismissed under paragraph (a) of thisrule, each party or, if aparty is
represented by an attorney, the party’ s attorney must submit the information
described in AS 09.68.130(a) to the Alaska Judicial Council. The information
must be submitted with 30 days after the caseisfinally resolved asto that party
and on aform specified by the Alaska Judicial Council. The following types of
cases are exempt from this requirement:

Appellate Rule 511(e) now provides:
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B. 1999 Revisions to Legislation

Based onthelegidation, theJudicial Council designed and distributed aformto collect the civil case
data. Early experience with the 1997 statute led the Council to recommend several changes which
were adopted by the legislature in 1999.

1. Exclude additional types of cases and include appropriate cases resolved by any
means.

a) The 1999 legidation added administrative appeals, DWI forfeitures and forcible entry and
detainer actions (FEDs) to the list of excluded case types in AS 09.68.130(b). The Legidlature
probably did not anticipate needing information about these cases. The cases typically involved
relatively small amounts of money and the information did not help understand the dynamics of civil
litigation. See Appendix B.*

b) The 1997 legidlation imposed an affirmative obligation on attorneys and pro se litigants to
submit the information in civil cases that were resolved with certain types of dismissals.’® These
specific types of dismissals constituted only afraction of the types of casesin which the legidature
wasinterested. The 1999 amendment resolved this problem, by imposing anexpressduty onattorneys
and unrepresented litigants to complete and submit the Council’s civil case data form for all civil
litigation not specifically excluded.

2. Limit the time in which to submit forms.

(e) Information about the Resolution of Civil Cases. If aproceedingis
dismissed under paragraph (a) or (b) of thisrule, each party or, if aparty is
represented by an attorney, the party’ s attorney must submit the information
described in AS 09.68.130(a) to the Alaska Judicial Council. The information
must be submitted within 30 days after the proceeding isfinally resolved asto
that party and on aform specified by the Alaska Judicial Council. The following
types of cases are exempt from this requirement:

14 Several additional types of civil cases probably should be excluded: 1) Habeas corpus petitions under
Civil Rule 86 and post-conviction relief applications under Criminal Rule 35.1. These actions are nominally civil
(and are assigned a civil case number) but are in substance attacks on criminal convictions. 2) Debt, quiet title and
tax foreclosure cases. These tend to be small routine cases (with some exceptions) that are unaffected by any of
the tort reform measures. Continuing to reguire attorneys and parties send information about most of these cases
creates unneeded work and does not help understand tort litigation.

5 41(a)(3) was amended to require an attorney who was voluntarily dismissing a case to file the form.
Appellate Rule 511(e) was amended to require attorneysto file the form when appellate cases were dismissed
under Rule 511(a) or (b). However, these two situations represent only a small minority of civil cases.
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The initial legislation did not set a time frame for filing the civil case information form with the
Judicial Council. The 1999 revisions specified that attorneys and pro se parties had to file the form
in all applicable cases within thirty days after the case was finally resolved.

3. Include all cases resolved after a given date rather than just cases accruing on
or after a specific date.

The 1997 statute' seffective date inadvertently required attorneys and litigants to submit data to the
Council onlyincasesarising after August 7, 1997. This was the general implementation date for the
tort reformstatute. While tying the implementation date to the accrual date of civil actionswaslogical
for the 98% of the “tort reform” legislation that applied new rules and limitations to bringing and
conducting civil cases, it meant that the Council would only slowly begin receiving data on civil
cases.

C. Judicial Council Changes to Improve Data Collection

After making its first report, the Judicial Council took several stepsto increase the responses from
attorneys.

1. The Council redesigned the form, based on its experience during the previous years of data
collection, and on suggestions made by attorneys and others. The form emphasized the types
of cases excluded from the data collection, added space for information about other parties
in the case, and reorganized some of the information requested for clarity and ease of
completion of the form.

2. The Council developed and publicized a system for completing the forms using the Internet,
to make the process more convenient for attorneys and parties. Of the 3,837 forms included
in this report, attorneys sent in 1,043 using the Internet (37%).

3. The Council sent aletter to every member of the Bar,'® describing the 1999 changes to the
legidation, the changes to the forms, the reduced numbers and types of cases for which the
forms needed to be filed, and including a copy of the new form.

4. The Council reviewed each form submitted by an attorney for completeness of the data. If
attorneys had not filled out theformcompl etely (the most commonomissionsincluded thetype

16 See Appendix C.
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of attorney fee, rate charged, judgment amount and money to client), the Council sent aletter
to the attorney submitting the form asking for more information. Of the 226 | etters sent (some
to one attorney asking for information about several cases), 69% of the attorneys responded
with theinformation. In many cases, staff called for certaintypesof information; the response
rate for phone calls was virtually 100%.

5. The Council added new fields to the form that asked respondents to list other partiesin the
case. The Council thensent aletter to the other partiesin the case if they did not send intheir
forms. Of the 274 | etters sent to attorneys or parties asking for their forms to complete the case
information, 121 (44%) were returned.

6. Duringthereview of closed court casefilesfor thisstudy, the Council sent | ettersto attorneys
who were listed in the court case files, but from whom the Council had not received aform
for that case. About 422 |etters were sent to attorneys, again with some listing more thanone
caseinwhichthe attorney had participated. Forty-eight percent of the attorneysreceiving those
letters responded by completing the forms sent to themand returning the forms to the Judicial
Council.

Effectiveness of Efforts to Improve Attorney Response Rates - A little fewer than half the attorneys'’
contacted by mail with arequest to send intheir forms actually completed and returned the forms. If
an attorney aready had sent inthe form and the Council smply asked for completion of some of the
information, response was better. Sixty-nine percent respondedto aletter request, and closeto 100%
responded to a phone call. Sometimes, the attorneys noted that athough the case had closed, final
arrangements still needed completion. In others, despite a request for more complete information,
attorneys did not always supply it. The Council cannot say with certainty that the improved form
design, ease of filing over the Internet, or follow-up by mail and phone have improved response rates
from attorneys. It does appear that follow-up measures increased responses.

D. Structure of Database

Data compiled for this report came from 3,837 forms representing 2,951 court cases submitted by
attorneys on paper and via the Internet,*® and from a sample of 875 qualified civil cases closed

7 About 48% of the attorneys identified through collection of datafrom court cases, and 44% of the
attorneysidentified as participating in acase on aform filed by another attorney or party sent back forms.

18 Of 3,837 forms, 1,043 (37%) were sent over the Internet, and 2,794 (63%) were filed on paper forms
with the Judicial Council. Formsfor the 2,951 cases came from Anchorage (63%), Fairbanks (12%), Juneau,
Kenai and Palmer (5% each), Bethel and Ketchikan (2% each), and smaller numbers from Nome, Kotzebue, Sitka,
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between July 1, 1999 and May 31, 2000 in Anchorage, Fairbanks, Juneau, Bethel, Nome and
K otzebue.!® The databaseincluded informationabout the types and characteristics of cases submitted;
the amounts of judgments, attorneys fees and costs; whether the parties submitting forms were
defendants or plaintiffs, and the use of alternative dispute resolution and trials to dispose of cases.

1. Types of cases for which Attorneys Sent in Forms

Generally, the cases reviewed for this study probably corresponded to about 4% of the district court
cases and 6% of the superior court cases disposed of by the courtsin FY’99. “Other” civil cases of
the types for which data were collected for this report constituted about 12% of district court cases
statewidein FY’ 99 and 19% of superior court cases.® Thelegidlatively required casesincluded only
an estimated one-third of the “Other” civil cases shown in the court system’ s report. Many common
offenses such as FED (forcible entry and detainer), administrative appeals, DWI forfeitures, and
otherswereexcluded. Thus, athough the casesincluded inthis study receive agreat deal of attention,
they form a numerically small proportion of the court’ s total caseload.

Attorneys tended to send in forms for tort cases, real estate, and employment cases at
disproportionately high rates, whenthe Judicial Council’ s database is compared to court casefilings
for acomparable period. They sent relatively fewer forms for debt, other civil and other contract or
business cases. Overall, the types of cases for which attorneys sent forms to the Council probably
reflect the types of casesin which the legidature was most interested when it created the reporting
requirement.

Barrow, Cordova, Petersburg, Dillingham, Glennalen, Homer, Kodiak, Naknek, Vadez, Seward, Tok and Healy.

¥ The Council asked the court to provide alist of all civil trialsin these case types to compare to the tort
trial verdict study completed in 1996 (see Appendix D). Based on the court’slist of trials, the Council reviewed
casefilesfor al of thetrials, tort and non-tort, bench and jury. A total of 127 trials was found.

2 Alaska Court System: 2000 Annual Report, pages S-21 and S-47.
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2. Limitations of Court Case File Data Collection

Court casefilescame fromAnchorage, Fairbanks, Juneau, Bethel, Nome and K otzebue. In Anchorage,
staff reviewed all trials, and arandomsel ection of qualified cases without trials. Staff also reviewed
all Juneauand Fairbanks trials, and recorded data from selected qualified cases.?! Nome, K otzebue
and Bethel had few enough cases that staff reviewed all cases during the July 1, 1999 to May 31,
2000 period.

The court case file analysisis limited by the fact that court case files often contained half a dozen
forms, a notice of dismissal and little else; and by the fact that attorneys did not submit case
informationforms to the Judicial Council for many of the court case filesreviewed. Inorder for the
caseto be closed, the court rule required attorneysto fileacertificationthat they had, or would within
30 days, send the required informationto the Judicial Council. For 268 of the 875 court cases (31%),
the only information available came from the court case file because none of the attorneysinthe case
submitted aform.?? For 607 of the 875 court casesreviewed, attorneys submitted atotal of 950 forms.
The great mgjority of cases had two or moreattorneys? so the Council probably should have received
at least 1,750 forms for these 875 cases. One hundred and seventy-two court casefiles, or 20%, had
formsfiled by al attorneysin the case.

In71 court casefilesreviewed (about 2%), attorneys stated inthe casefilethat therule did not require
themto file the information athough in all of the cases the court rule required it. These statements
probably stemmed from misunderstandings about the scope of the requirement after the legislature
broadened it in 1999. In about half (46%) of the cases one or both of the attorneys signed a form
certifying that they had filed or would file the information. In the remaining 52% of the cases, the case
file did not contain a certification at the time Council staff reviewed it. Even without a certification
in the case file, one or more of the attorneys actually did send the Judicial Council forms in the
majority of these court cases (although perhaps only in response to a contact by the Council).

% Selected casesincluded all torts, real estate, delinquent taxes, employment and some other civil and
other business disputes.

Z |_etters were sent to each of the attorneys of record in the 875 casesiif their forms were not already in
the Council’ s database, notifying them of the Council’ s review of cases and asking them to submit the information
about the case. Of the 875 cases, even with thisfollow-up, 268 have no corresponding attorney forms (31%), 298
have one attorney form (34%), 281 have two attorney forms, 22 have three attorney forms, and 6 have four
attorney forms. These figures suggest that with the follow up letter and occasionally, phone calls, as many as half
the attorneys in the state may be complying at least partially with the statutory requirement.

2 Twenty-four plaintiffs and ten defendants who filed forms identified themselves as pro se litigants.
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Chapter Il
Civil Case Data

A. Characteristics of Cases
1. Types of Cases Included

This analysis included 2,951 civil cases received by the Council or closed between the dates of
June 1, 1999 and December 1, 2000.2* Typesof casesinthe databaseincluded debt (17%), other civil
and other businessdisputes(16%o), personal injuries(43% total : auto 28%, premises 6%, productand
other 9%) and several smaller groupsincluding malpractice (3%), property damage (7%), real estate
(7%), delinquent taxes (3%) and employment (4%).

Case Types

Delinquent
Sales/Property Tax

Real Estate—\
Employment:

Pl Auto
Other Civil

Other Business
PI Product/Other
Debt

PI Premises

Property Damage

Most (81%) of the cases in the court case database had only one plaintiff. Another 15% had two
plaintiffs, and only 4% of the cases had three or more plaintiffs. In contrast, 13% of the casesin the

2 As noted above, the data come from 3,837 forms submitted by attorneys on paper or the Internet and
from 875 selected court case files from several locations throughout Alaska. For 268 of the 2,951 unique cases
reported here the only information came from the court case file because none of the attorneysin the case filed
forms with the Judicial Council. Of the court cases used, 238 came from district court and 587 cases came from
superior court.
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courtfiledatabase had three or more defendants. About two-thirds (66%) had one defendant and 21%
had two defendants.

2. Location of Cases in State

The magjority (62%) of the casesincluded inthe 2,951 cases anayzed came from Anchorage. The next
largest group of cases were sent in from (or involved court case filesin) Fairbanks (14%). Smaller
percentages came from Juneau (5%), Kenai and Palmer (4% each), Bethel (2.5%) and Ketchikan
(2%). One percent or less of the cases came from fifteen other court locations throughout the state.®

3. Relief sought in complaint

Most parties filing cases included in this report sought compensation for actual damages (91%).
Smaller numbers asked for compensation for non-economic damages (45%) and punitive damages
(17%). Most parties asked for attorneys fees and costs (80%) and afew requested injunctiverelief
(6%). A party could have requested more than onetype of relief, so percentages do not add to 100%.

4. Time to Disposition, Time in Court

Parties disposed of about half the cases (45%) between 61 and 360 days (about two to twelve
months), with 10% disposed of in one to sixty days and 45% taking more than 360 days.?® Thelength
of time to disposition of the case correl ated significantly with the amount of the judgment. M ost (80%)
of the cases with judgments of $500,000 or more required more than 360 days to complete. The
correlation was not symmetrical. Many cases that resulted in smaller judgments took longer also.?
Twenty percent of cases with judgments less than $1,000 took 361 days or more, and 38% of them
took 181 days or more. Nearly one-third (32%) of the cases with judgments between $1,000 and

% The Court System’s 2000 Annual Report, supra note 20, p. S-37 shows 2,174 cases of comparable
types filed between July 1, 1999 and June 30, 2000 (superior court only). Of those, 56% were filed in Anchorage,
12% in Fairbanks, 6% each in Kenai and Palmer, 5% in Juneau and 4% each in Ketchikan and Bethel. It appears that
the proportions are roughly similar to the percentages of formsfiled for casesin each area, with afew more cases
from Anchorage than might be expected.

% New time standards for thetrial courts, adopted by the supreme court on February 17, 2000 call for
having 75% of al civil casesresolved in 365 days. These data suggest that at least 55% of the types of civil cases
appearing in this data base had been disposed of within that time frame. The time standards apply to the most
routine civil cases and the most complex. Many of the case types discussed in this report tend to fall toward the
more complex end of the spectrum, accounting in part for the longer times required to disposition.

% Some of the cases with smaller judgments or no judgment amount that took longer timesto disposition
may be cases in which defendants prevailed; others may reflect cases involving smaller amounts at issue that were
lengthy for other reasons.
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$4,999 took 361 days or more, as did 44% of the cases between $5,000 and $19,999. A majority of
all cases with amounts of $20,000 or more took 361 days or more to complete.

Time to disposition also correlated significantly with the type of case. The fastest cases were
delingquent tax cases, 81% of which ended within 120 days. Debt cases al so moved quickly, with 74%
closing within the 1 to 360 day time frame. Real estate (64%), property damage (60%), other civil
(58%) and other business (53%) all had a majority of the cases resolved within 360 days. Slowest
were malpractice (72% took 361 days or more), personal injury or other product liability, personal
injury premises and employment ( 64% to 65% of each took 361 days or more), and personal injury
auto (51% took 361 days or more).

For the court casefilesused inthe analysis, staff compiled data on the number of days that the parties
spent incourt. Any appearancein court counted as one day; total days in court equalsthe total number
of dates onwhich the parties spent any amount of time in court. Although the majority of cases (58%)
showed no time spent by the partiesin court, judges still may havehad significant responsibilitiesfor
motion decisions and other case review. The time available for data collection did not permit any
assessment of how muchtime judges spent on cases off the bench. About equal numbers spent one day
incourt (19%) or twoto five days (18%). The remainder (5%) spent six or more days. Thisdata may
help the court understand how judges' timeis spent in the types of cases covered by this report.

5. How cases ended

Most persons filing forms, and most casefiles, showed that the case ended with a settlement (66%).
Parties described 18% as “dismissed.” Sixteen percent showed some type of judgment (including
trials, dispositive motions, and defaults).

Among the 875 court case files, the largest number ended with a stipulation to dismiss (55%). An
almost equal number ended with a default judgment (13%) or ajudgment (12%). Smaller numbers
recorded aplaintiff dismissal (10%) or acourt dismissal (7%). Other events showing as disposition
of the case included satisfaction of judgment, confession or consent judgment, and findings of fact.

The database included 64 bench trials and 63 jury trials. Even if the case went to trial, the fina
disposition came about from settlement or dismissal in some cases. Of the jury trials, 37% (N=23)
ended with a settlement following thejury verdict, and 6% (N=4) were dismissed. Of the benchtrials,
19% (N=12) settled following the verdict and 8% (N=5) ended with dismissal. A separate section
of this report discusses tried cases.

6. Use of Alternative Dispute Resolution
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a) Type of ADR Used

More persons noted that they used mediation (9%) than other types of ADR. Settlement conferences
occurred in 7% of the cases, early neutral evaluation in 2% and arbitration in .6% (N=19) cases.
Persons filing forms could have reported more than one form of ADR, so the percentages cannot be
added. Use of ADR in a case did not necessarily settle or dispose of the case, and did not preclude
the occurrence of a trial. A separate gquestion on the form asked whether the ADR used actually
resolved the case; in 10% of the cases (N = 296), the answer was “yes.”

b) Types of Cases Using ADR

The cases with a greater chance of ending because the parties used ADR differed significantly from
other types of cases.?® Cases that ended directly because of ADR tended to betort cases, particularly
mal practice (19%) and personal injury premises (20%). Personal injury auto (14%), personal injury
other and product liability cases (15%) and employment cases (16%) all had sizable percentages of
cases settling with ADR. In contrast, most real estate (7% ended with ADR), other business (8%),
other civil (6%), property damage (6%) and debt (2%) cases ended in another fashionevenif parties
used ADR during the litigation.

Partieschosesignificantly different typesof ADR for different typesof cases. Early neutral evaluation
appeared most frequently in personal injury auto cases. It was usedin5% of those cases, and 2% each
of personal injury premisesand “ other business” typesof cases. Settlement conferencesappeared most
frequently inpersonal injury premises cases (14% of them), employment (13%) and personal injury
auto and other business (10% each). Mediation appeared in 21% of malpractice cases, 18% of
personal injury premises cases, 14% of personal injury other or product liability cases, 13% of
personal injury auto cases, and 12% of employment cases.

% Use of ADR in acase did not necessarily settle or dispose of the case, and did not preclude the
occurrence of atrial.
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c) Size of case related to ADR

The larger the case, asjudged by the sum of all attorneys’ feesin the case,® the morelikely the case
was to have been settled using an alternative dispute resol ution method. For the smallest cases, those
with total fees of $499 or less, only .4% used ADR. Evenwith fees between $2,000 to $4,999, only
5% of the cases used ADR. Asthe sum of the feesinthe case increased, the percentage of cases using
ADR increased, to ahigh of 27% of cases with fees of $50,000 or more having settled using ADR.
Thisfinding was statistically significant. Plaintiffs were more likely than defendants to report that a
case inwhichthey were involved settled because of ADR in the $50,000 or more fee range (38% of
plaintiffsreported this, ascompared to 22% of defendants). Overall, defendants were somewhat more
likely to report that a case settled because of ADR than were plaintiffs (18% of defendants, as
compared to 12% of plaintiffs).

Within specific forms of ADR, however, different patterns appeared. For example, early neutral
evaluationwasmostlikely to have been used incaseswith attorneys feesbetween$2,000 and $4,999
(consistent with the finding above that it was most likely to have been used in auto personal injury
cases). Defendants’ attorneys reported using early neutral evaluationinthefeerangesbetween$2,000
and $9,999 about twice as often as plaintiffs’ attorneys.

Settlement conferencesfollowed the general patternof increasing usewithincreasing size of the case.
Again, defendants' attorneys reported engaging in settlement conferences more frequently than did
plaintiffs attorneys. Defendants' attorneys were morelikely to have used settlement conferencesin
the largest cases with fees ranging upward from $10,000. Plaintiffs’ attorneys reported heaviest use
of settlement conferencesin caseswith feesranging between $5,000 and $9,999, with dlightly lessuse
for the larger cases.

M ediationwas most heavily usedinthelargest cases. Of the casesinwhich mediation occurred, 31%
had an attorneys’ feessumof $50,000 or more. Defendants’ attorneys reported using mediationin32%
of the largest cases; plaintiffs attorneys said they had used it in 40% of the largest cases. For cases
with fees ranging between $5,000 and $49,999, defendants’ attorneys were dightly more likely to
have used mediation than were plaintiffs’ attorneys.

Looking at judgment amounts and use of ADR, the same pattern is emphasized even more strongly.
Of the cases in which mediation was used, 41% had judgment amounts of $500,000 or greater, and

# Both plaintiffs and defendants’ attorneys fees were added together to indicate the size of the case. This
measureis useful because some complex cases may have ended without any significant amount of money paid to
either party. If only one party/attorney had sent in the form, those attorneys' fees were used to indicate the size of
the case.
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29 had awards between $100,000 and $499,999. Settlement conferences did show adifferent pattern,
with most frequent use at the $20,000 to $49,999 range. Early neutral evaluation did not appear to
have been used in cases with judgments of $500,000 or more, and its use was spread fairly evenly
among the categories between $5,000 and $499,999.

B. Characteristics of Judgments
1. Amount of Judgment

Judgment (which includes settlements, default judgments, dispositive motions and trial verdicts)
amounts ranged from zero, to 75 cases with judgment amounts of $500,000 or more. Thirty-two
judgments exceeded one million dollars. Some of these came about through settlement, others after
trials. For 20% of theforms (N=597), thejudgment amount** was missing or shownas $0.00. The data
supplied did not allow the analysisto distinguish accurately between caseswith a settlement amount
of $0.00 and those for which attorneys supplied noinformation. Asaresult, thissectionof theanalysis
looks only at cases with a settlement of $1 or more.

Of the forms that showed a dollar amount for judgment, 56% were less than $20,000, and 75% were
less than $50,000.3! The amounts suggest that judges and juries and parties actually resolved most
cases for amounts well under the district court jurisdictional limits, even though many of the cases
were resolved in the superior court.

a) Plaintiffs’ Attorneys’ Cases

The data were andyzed by the amount of the judgment, type of attorney, and the type of fee
arrangement. Of the 984 formsfiled by plaintiffs attorneys who charged a contingent fee and whose
client received some amount of money, about one-third (35%) received atotal judgment (before the
deduction of fees, costs, and any subrogated amounts®?) of $50,000 or more. A magjority of the clients

% The form asked for judgment amounts to be shown in two different locations, on page one and page two.
Because an amount was shown more consistently on page one, the data used throughout the report comes from that
page. See Appendix E for a copy of the form on which attorneys submitted judgment information.

% This section of the analysisincludes all casesin the database - jury and bench trial verdicts that were the
final judgment (N=82, or about 3% of the judgments), defaults, and dispositive motions along with settled and
dismissed cases for which information was available.

% The legidlation mandating data collection did not address the issue of subrogation. The Council’ sforms
did not ask for information about subrogation and the data do not alow any analysis. Some attorneys accounted for
subrogation by showing asmaller amount to the client than would have been expected after deduction of fees and
costs. Most did not account for it, even if the client had to pay part or al of the judgment to the insurance company
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in this category (58%) received at least $20,000. In contrat, clients of plaintiffs attorneys charging
hourly fees(N=549) were morelikely to have received amounts | essthan$20,000 (69%). Thisagrees
with other findings that plaintiffsin non-contingent fee arrangements often may be businessesfiling
relatively routine types of small business, debt and tax cases.® Most plaintiffs’ attorneys who
characterized themsel ves as representing state or |ocal governments al so could be described thisway.
Two-thirds (67%) of the judgments received by their clients were less than $5,000. All of thesixteen
plaintiffs who described themselves as pro se had judgment amounts of less than $19,999.

b) Defendants’ Attorneys’ Cases

A total of 1,470 forms from defendants' attorneys and seven pro se defendants showed different
patterns.3* Most of the defendants either charged anhourly fee (82%) or were state/local counsel (4%)
or in-house counsel (10%). About equal percentages of these three types of defendants’ fee
arrangements were associated with judgments of $50,000 or greater (33% for hourly, 35% for
state/local and 32% for in-house). State/local attorneys appeared to work with smaller case amounts
at the low end of the continuum, with 21% of their casesin the $1 to $4,999 range, as compared to
13% of the cases handled by defendants’ attorneys with an hourly fee and 12% of cases handled by
defendants’ attorneys who were in-house.

2. Tort and Non-tort Judgments

The analysisdivided casesinto tort (60% of the 2,354 caseswith judgments of $1 or more)* and non-
tort cases (40% of the same group).* Significantly more non-tort cases had small judgment amounts,
of less than $5,000. Forty-four percent of the non-tort caseshad small judgment amounts as compared
to 13% of thetort cases. At the upper end, 4% of the tort cases had judgments of $500,000 or more

to reimburse money paid out by the company. Because the forms did not ask for the information and attorneys
recorded it differently, the report cannot make any findings about the role of subrogation in settlements.

% About 10% of the formsfiled in the study appeared to come from defendants who could be identified as
businesses. About 7% came from plaintiffs who could be identified as businesses.

% All seven of the pro se defendants were involved in cases with judgments between $1,000 and $19,999.

* Thetort cases were further divided into those cases with information collected from the court case
files and those whaose information came only from the mailed/Internet forms submitted by attorneys. One
hypothesis was that attorneys would be more likely to file or not file forms, depending on the size of the case. This
hypothesis proved incorrect. There was no difference, by size of judgment, in the cases collected from the sample
of court cases and those with information supplied by attorneys. This finding suggests that attorneys do not look at
the size of the case in deciding whether to file or not file the required case information forms with the Judicial
Council.

% This analysis excluded cases with ajudgment amount of zero.
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as compared to 2% of the non-tort cases. Just over half (56%) of the torts with a judgment amount
resulted in judgments of $20,000 or more, but only 26% of the non-tort cases. The substantial majority
of the cases in this database with judgments of $5,000 or more were tort cases.

The tort cases were further divided into those cases with information collected from the court case
files and those whose information came only from the mailed/Internet forms submitted by attorneys.
One hypothesiswasthat attorneys would be morelikely to file or not file forms, depending onthesize
of the case. This hypothesis proved incorrect. There was no difference, by size of judgment, in the
casescollected fromarandomsampl e of court cases and thosewith informationsupplied by attorneys.
Thisfinding suggests that attorneys do not 100k at the size of the casein deciding whether to file or not
file the required case information forms with the Judicial Council.

3. Liability Insurance to Cover Judgment

The form asked parties to record the percent of the judgment that liability insurance covered. Many
forms (65%) did not enter the information or entered zero. Of the forms that said that liability
insurance covered a percentage of the judgment, aimost all (98%, N = 1,013) said that it covered
100%. Many casesinwhichinsurance covered some percentage of thejudgment were personal injury
automobile cases (63%). Smaller percentages of the cases covered by liability insurance were
personal injury product and other typesof personal injury cases(11%), personal injury premisescases
(12%) and property damage cases (4%).

A few types of cases were more likely than others to have liability coverage. Most -- 78%-- of
personal injury auto caseshad liability coverage, virtually all of whichwas 100% coverage. Personal
injury premises cases also werevery likely to have coverage -- 67% did. None of the other case types
had a mgjority of the cases covered by liability insurance. Personal injury“ other” or product liability
cases were covered 43% of the time. Forty percent of the malpractice cases fell in the category of
insured, as did 22% of the property damage cases. Of other types of cases, only 3% (debt) to 11%
(employment) were insured.®”

Not all attorneys provided the information about insurance, and the form did not permit a firm
di stinctionbetweenthose who meant that the case had zero liability insuranceinvol ved and thosewho

3 A study of Californiatrials showed slightly different results, with most tried malpractice cases having
100% coverage from liability insurance. The present study did not have enough tried mal practice casesto draw
accurate conclusions about the chances that tried mal practice cases would be more likely to have 100% liability
insurance than those ended by other means. A reasonable hypothesis would be that defendants with 100% liability
insurance might be more likely to go to trial than defendants with lesser coverage. Gross and Syverud, "Don't Try:
Civil Jury Verdictsin a System Geared to Settlement," 44 UCLA LAW REVIEW 1 (1996).

Alaska Judicial Council Page 17



Civil Case Data Report
May 2001

did not provide the information. If only one party filed the form, it is possible that the party did not
havetheinformation. Itislikely that more parties had liability insurance, particularly for some types
of personal injury casesthanthesedata show. However, thereis no reason to think that the proportions
shown here are incorrect. In other words, it appears likely that most personal injury auto cases had
liability insurance, and most debt and business cases did not.*

The study also looked at the types of cases that went to trial and whether tried cases had 100%
liability insurance, to test the hypothesis that parties would be more likely to go to trial if liability
insurance covered 100% of the judgment.® Although the study relied on self-reported data from
attorneys, the analysis may provide some information about types of cases with liability insurancein
the tria courts.

The analysis showed that six malpractice cases (of 83) went to trial. Three of the five cases (60%)
that went to jury trial had 100% liability insurance; the other two and the bench trial either had less
than100% insuranceor did not providetheinformation.*® Twenty-one personal injury auto caseswent
totrial, twenty before juries. Of those 20, 12 (60%) had 100% liability insurance.** Only four of the
14 personal injury “other” or product liability cases that went to jury trial appeared to have 100%
liability insurance, and smaller percentages of other types of cases. Although the malpractice and
personal injury auto information appears to resembl e the dataavail ableinthe Californiastudy, which
showed fairly high rates of 100% liability insurancefor most personal injury and mal practice cases,
the | ack of correspondence with the remaining Alaska case types suggests that the Alaska data are not
complete enough to draw firmconclusions. In categories other than personal injury and malpractice,
most cases lacked 100% liability insurance, afinding consistent with the California study.*?

¥ UCLA, id. p. 22. The California study found that cases going to trial showed a pattern similar to the
Alaska pattern for all cases, with two thirds or more of the personal injury cases having full coverage and most
other types of tried cases have partial or no liability insurance.

¥ The UCLA LAW REVIEW article, id., p. 26 suggests that parties are more likely to go to trial if their
costsare covered by another source: “In sum, few parties play this game with their own money. On the plaintiff
side, where the vast mgjority are individuals, attorneys’ fees are amost always contingent . . . On the defendant
side, most are fully insured against any possible verdict, and more have no responsibility for the legal costs of the
defense.” It also suggests that even if insurance does not cover 100% of the damages, it may cover all of the costs
of defending the case. Our data did not include information about who paid the costs of defense in acase.

“0|n the California study, id., p. 22, 89% of the medical malpractice verdicts had 100% insurance
coverage. The Alaskadataincludes all types of malpractice, so differencesin case types may account for some of
the difference in likelihood of insurance.

“ Thisis much closer to the finding of the California study, id., where 67% of vehicular negligence cases
had 100% liability insurance.

2 Only 17% of commercial cases, and 29% of other tort and miscellaneous cases had 100% liability
insurance. |d.
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4. Punitive, non-economic, and declaratory relief awards

Only eight judgments included punitive amounts, although parties requested themin 488 cases (17%).
The amounts awarded for punitive damagesin judgments ranged from $15,000 to four amounts more
than $100,000. Three punitive damages casesinvolved benchtrials (awards ranged from $17,500 to
$102,500); four had jury trials (the smallest award in the database, $15,000; and the three largest
awards, ranging from$2,600,000 to $150,000,000).* Partiesin one case with a punitive award used
mediation to settle the case. Three cases involved appeals. The case types with punitive damages
included persona injury (auto), property damage, other civil case and employment.

Nineteen awards included declaratory relief. One hundred and twenty-four judgments included non-
economic damages (4%).

5. Amount of judgment paid to client

The data in this analysis comes from a second database in the report that analyzes data by attorney
rather than case. It includes 3,837 forms and casefil es. The data about amountsto clientsweremissing
for 58% of the forms and cases.** Of the 42% of forms and cases that showed any amount of money
to clients, 11% showed an amount of lessthan$1,000. About one-quarter (24%) showed thatthe client
received between$1,000 and $4,999, and 31% showed theclient receiving an amount between $5,000
and $19,999. About 3% (N=40) showed clients receiving amounts of $500,000 or more.

“3 The information about whether these amounts were upheld after appeals or other post-trial actions was
not available for all cases. The court case file with the $150,000,000 punitive award showed that the case settled
post-judgment for $7.5 million on the record. The case that included punitive damages and settled because of
mediation was awage and hour case, in which the punitive damages were statutory. The $2.6 million and $8.4
million punitive awards were insurance bad faith cases.

“ The information was either missing or the amount to the client was zero. The data available did not
permit the analysis to distinguish between the two possibilities. As noted above, some attorneys may have
accounted for subrogated amounts by deducting them before showing money to the client; others did not. Because
the form did not ask for information about subrogation specifically, the analysis cannot distinguish these cases
from others.
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6. Prevailing Party

The forms submitted by attorneys did not have a variable asking for information about which party
prevailed. Staff reviewed eachformsubmitted, and the casefilesfromwhich data were collected and
madeadeterminationabout the prevailing party inthe case, to the extent possible. For purposes of this
analysis, staff made the assumptionthat if some sumof money was paid to the client in the settlement,
the plaintiff prevailed. It is understood that the defendant may in fact have prevailed because the
defendant avoided very substantial liability. Or the defendant may have prevailed onall of the main
issues and only paid asmall anount onasecondary allegation. The informationwas not available to
make this determination. In 60% of the cases, the plaintiff clearly prevailed, and in 3% of the cases
it was clear the defendant prevailed. In another 17% of the cases, it appeared that the plaintiff
probably prevailed.

In 393 cases (13% of the 2,951 reviewed), no money was shownin the judgment amount variabl e, the
court granted no injunctiverelief, and nothing el seintheinformation availabl e suggested which party
might have prevailed. In about 1% of the cases, neither prevailed or both parties received money or
other substantial benefits from the judgment. For 5% of the cases that came fromthe court case files,
no attorney information was available.

C. Characteristicsof Attorneys’ Feesand Costs: Types, Hourly Rates,
Case Types

1. Types of Fee Arrangements by Types of Parties

Many attorneys filing forms charged on an hourly basis (55% of all attorneys), whether they served
as plaintiffs’ or defendants’ attorneys. Eighty-one percent of defendants’ attorneys charged this way,
as did 34% of plaintiffs’ attorneys. Fifty percent of plaintiffs attorneys charged contingency fees
(28% of al attorneysfiling forms). Four percent of all attorneys characterized their fee arrangement
as “state/local government” (5% of the defendants’ attorneys were state/local government attorneys,
as were 3% of the plaintiffs attorneys) and 5% said they were in-house counsel (10% of the
defendants' attorneys were in-house counsel and 1% of plaintiffs’ attorneys (N=15)). Pro selitigants
filed 1% of the forms,* about 2% of the attorneys had charged a flat fee (1% of the defendants’
attorneys had charged aflat fee), and small percentagesdid not provide theinformation or answered

“® Pro se litigants filed formsin afew tort cases, and a handful of employment and real estate cases.
Twelve (35% of the pro selitigants) filed formsin debt cases and 24% in “other civil” cases.
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inother ways.*® The remainder of the cases had information only from the court case file and did not
have information about the fee arrangement,*’ or used another fee arrangement, or did not give the
information.

Thirty-four caseswerepro se. Twelveof the pro se cases were characterized as debt cases, and eight
as other civil. Three were property damage, and three were other business cases. Ten of the pro se
parties said that they were defendants; twenty-four were plaintiffs.

Plaintiffs attorneys who charged hourly fees clustered indebt (35%), other civil (19%), real estate
(16%) and other business (9%) cases. A handful (3%) of plaintiffs attorneys represented state and
local governments, mostly indelinquent tax cases, and asmaller number (2%) charged flat feesindebt
or real estate cases. Among defendants’ attorneys, about 5% worked for state and local governments
in other personal injury cases or other civil casesand about 10% served asin-house counsel, mostly
in personal injury auto cases.

2. Amount of Judgment by Type of Fee Arrangement

The analysis considered the relationshi psbetweentypesof fee arrangements (primarily contingent or
hourly), type of party (plaintiff or defendant), and judgment amount (any judgment amount greater than
$0). Plaintiffs with contingent fee arrangements had a higher percentage of judgments in the $20,000
or moreranges (57% of 984 plaintiffs' caseswith contingent feearrangements). Plaintiffs with hourly
fee arrangements had more cases in the less than $20,000 range (69% of 549 plaintiffs cases with
hourly fees). Of the 65 judgments with information from plaintiffs attorneysin which the judgment
was $500,000 or more, 50 (77%), had a contingent fee arrangement, and 10 (15%) had an hourly fee
arrangement.®®

“¢ The database included information from 3,837 attorneys regarding the 2,951 cases studied. Information
about attorneys' fees could have come from one or more parties or attorneysin a case. The previous analysis of
civil case data (1997 - May 1999) limited the discussion of attorneys' fees by characterizing each case by only
one form (usually only one form per case had been filed). In this analysis, the database is much more compl ete,
and the analysis of attorneys' fees shows all of the data collected. This means that neither the attorneys nor the
casesin this part of the analysis are unique. A total of 818 attorneys filed forms with the Council during this
period. Many attorneysfiled formsin more than one case, and many cases had forms filed by more than one
attorney.

Plaintiffs or their attorneysfiled 2,097 of the forms (55%), defendants or their attorneysfiled 1,693
forms (44%) and other/third parties or their attorneys filed 1% of the forms. Plaintiffs appeared more likely to
fileformsthan did defendants. Of the 2,951 cases in this database, 71% had information from one or more
plaintiffs. Fifty-four per cent had information from one or more defendants.

“" That is, the case was included in the selection of civil case files studied by the Judicial Council and the
attorneys had not provided the civil case dataformsto the Council.

“® The other two plaintiffs cases of $500,000 or more had other types of fee arrangements.
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3. Amounts of attorneys’ fees

Attorneys provided information about the type of fee arrangement, the rates that they charged, and the
total amount of their fees and costs in each case. The database included information for 1,707
plaintiffs attorneys and 1,469 defendants’ attorneys. Only 36 people filing forms characterized
themselves as “ other” or “third-party,” almost all charging hourly fees. The following analysis does
not include them.

a) Amount of Fees Charged

About 47% of the attorneys said that they had charged less than $5,000 to handle the case. Thisis
consistent with the earlier finding that 56% of the judgment amounts were less than $20,000.
Seventeen per cent of the feesfell between $5,000 and $9,999, and 28% of the cases showed fees
between $10,000 and $49,999. Eight per cent of the attorneys said that their fees for the case were
more than $50,000.

b) Rates Charged for Hourly Fees, Generally

Overall, the 2,109 cases in which attorneys charged hourly fees showed fees falling into a well-
defined set of ranges. In about 10% of the cases, attorneys charged between $1 and $125 per hour. In
29%, attorneys charged between $126 and $149, and in 22%, $150. In 13%, attorneys charged $151
to $169 per hour, and in 23% of the cases, the attorneys charged $170 or more. Four percent said that
they charged by the hour but did not say how much. Seventy-three percent charged less than $170 per
hour (Figure 1).

c) Plaintiffs’ Attorneys’ Rates

Over half (55%) of the group of plaintiffs’ attorneysfor whomthe database containsinformationabout
fee amount charged contingency fees. Nearly two-thirds of them (65%) showed $5,000 or more in
attorneys fees. Insharp contrast, justover two-thirdsof plaintiffs attorneyswho charged hourly fees
showed lessthan$5,000intotal fees. M ost attorneys who charged contingency feeshandled tort cases,
and most plaintiffs’ attorneys who charged hourly fees handled debt (35%), other

“ | n the previous study, 83% of those submitting forms and describing their hourly rates showed arate of
less than $170/hour. The substantial increase (from 17% of the attorneysfiling formsto 27% of the attorneys
filing forms) in the percentage of attorneys charging $170/hour or more filing formsis partially because avery
small number of attorneys charging the higher rates submitted formsin many routine cases. As an added note,
some attorneys charging high hourly rates collected very small amounts of money per case.
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civil or other business(28%) or real estate (16%) cases. Of the plaintiffs’ attorneys showing $50,000
or more in fees, 78% had charged a contingency fee and 20% charged an hourly fee.

i. Contingent Fee as a Percentage of the Judgment

Of the 1,017 attorneys who provided information about contingency fee arrangements, 19% said that
they charged between 1% and 30% of the judgment or settlement amount. Most (68%) charged 31%
to 33%. About 8% charged 34 to 40% of the judgment amount and 5% charged more than 40%.

ii. Types of Contingent Fee Cases

Plaintiffs attorneys who used a contingent fee arrangement (50% of all plaintiffs attorneys in the
cases anayzed, including some for whomfee amounts were not avail able) handled mostly tort cases.
Half (50%) of the cases that this group handled were personal injury auto cases, 12% were other
personal injury or products liability cases, 11% were personal injury premises cases, and 6% were
property damage cases. These types of cases together constituted 83% of all cases handled by
plaintiffs’ attorneys under contingent fee arrangements. In addition, 3% were mal practice cases, and
4% were employment cases (some of which probably were torts). These data show that the great
majority of all contingency fee cases aretort cases. Theonly other significant group of cases was debt
cases, which constituted 10% of the plaintiffs’ contingency fee cases.

iii. Rates for Hourly Fees Charged by Plaintiffs’ Attorneys

About 32% of the plaintiffs’ attorneysinthe cases analyzed charged hourly fees and gave information
about the hourly rates charged. The mean (average) rate charged was about $158/hour, and both the
median and modewere $150/hour. Ten percent of plaintiffs’ attorneys charged $125 an hour or less,
and 13% charged between $126 and $149/hour. Nearly one-third had charged $150/hour, and alittle
over one-third (37%) had charged $170/hour or more.*® About one-quarter (23%) charged $149/hour
or less.

d) Defendants’ attorneys

Most defendants' attorneys (91%) who provided information about the amount of the fees charged in
the cases analyzed used anhourly fee as the basis for billing clients. The mgjority of those charging
an hourly rate (60%) showed total fees of $5,000 or more. The mean (average) rate was $145/hour,
with the median at $145/hour and the mode at $150/hour. Eleven percent of the defendants’ attorneys

% Caution must be used in interpreting these data. A sizable number of the casesin which $170 was the
attorneys’ fee came from one attorney in one type of case.
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charged $125/hour or less, and 38% charged between $126 and $149. Only 19% charged $150, and
18% charged $170 or more.>

4. Comparison of Plaintiffs’ and Defendants’ Hourly Rates and Total Fees

The average rate per hour was higher for plaintiffs’ attorneys who charged hourly fees ($158/hour)
thanfor defendants’ attorneys charging by the hour ($150/hour). The overall pay scale waslower for
defendants’ attorneys, about two-thirds of whom (68%) charged $150 or less, compared to 53% of
plaintiffs’ attorneys with hourly fees. The percentage of plaintiffs attorneys charging $170/hour or
morewas 37%, just more thandoubl e the percentage (18%) of defendants' attorneys chargingthe same
hourly rates (Figure 2).

Caution must be used in interpreting this information about attorneys fees. Although the database
contains information about 2,591 cases, only 818 different attorneys filed forms. A number of the
attorneysfiled formsinmany cases. Thus, the average feefor defendants’ attorneys comesout to about
$145/hour because that i s the hourly rate charged by a small number of defendants’ attorneys working
on many similar cases (e.g., personal injury auto). Similarly, asmall number of plaintiffs attorneys
charged hourly feesin alimited number of types of cases (debt, delinquent taxes, other civil), and a
smaller number charged relatively high hourly rates. However, the high hourly rates trandated into
low amounts of attorneys' fees overall because the cases often were routine filings, and often ended
in default judgment with little or no judicial participation in the case.

The story was different for total fees charged. In contrast to plaintiffs attorneys, 52% of whom had
caseswith lessthan$5,000inattorneys fees, only 41% of the defendants’ attorneys showed less than
$5,000 in fees. About equal percentages (8%) of both plaintiffs and defendants’ attorneys showed
fees of $50,000 or more. About one-quarter (25%) of plaintiffs’ attorneys, as compared to 31% of
defendants’ attorneys charged total fees between $10,000 and $49,999.

These differencesinfee ranges, with defendants' attorneys tending to have charged moreintotal fees
thanplaintiffs’ attorneys may reflect differencesinthe types of casesfor whichattorneys filed forms.
A review of case type by plaintiff/defendant did show a statistically significant difference.
Significantly moredefendants’ attorneysthanplaintiffs’ attorneysfiled forms with the Judicia Council
intort cases. A higher proportion of plaintiffs attorneys, particularly those charging hourly

*! |n comparison to defendants’ attorneys, 37% of the plaintiffs attorneyswho charged hourly fees
charged $170 or more.

Alaska Judicial Council Page 25



Civil Case Data Report
May 2001

Page 26 Alaska Judicial Council



Civil Case Data Report
May 2001

rates, filed forms in debt cases and other business or other civil types of cases. In many of those cases
the plaintiff tended to be a corporation or government and the defendant often was an individual. A
total of 70% of the casesinwhichplaintiffs’ attorneys charged hourly fees fell into one of thesethree
categories. Also, in a different calculation, 69% of the plaintiffs attorneys charging hourly rates
received total fees of less than $5,000.

5. Costs

Most (78%) of the 3,837 forms gave information about the costs of the party filing the form. In 28%
of the known cases, costs were shownas ranging between $1 and $149. For 25% of the cases, costs
fell between $150 and $499. In 28% of the cases, costs ranged between $500 and $2,499. Costs
exceeded $2,499 in only 20% of the cases in the database for which attorneys provided the
information.

Costs varied significantly by type of case. For tort cases, including mal practice, personal injury and
product liability, half or more of the cases had costs of $500 or more. Employment cases fit this
pattern also. A mgjority of all other types of cases had costs of $499 or less. Costs also varied by
judgment amount, with increasing judgment amounts directly and significantly associated with
increasing costs.

Party typeal so appeared to be related to costs inthe case. Defendants’ costs appeared to beat thehigh
end of the range (24% had costs of $2,500 or more, compared to 17% of plaintiffs attorneys), or the
low end (16% had costs of $1 to $69, compared to 9% of plaintiffs’ attorneys). Plaintiffs’ costs tended
more to the middle, with 53% of the plaintiffsin the $150 - $2,499 range.

D. Trials

A stated purpose of the 1997 legislationwasto “ reducethe amount of litigation proceeding to trial.” >
Before looking at the characteristics of casesthat did go to trial, this report provides a more general
overview of percentages of cases going to trial. Table 1 shows data fromthe Alaska Court Systems
annual reports between the years of 1994 and 2000. Although the case types included in the court's
anayd sdiffer somewhat fromthe casetypesincludedinthe Judicial Council database, the differences
do not significantly affect this analysis. The total numbers of cases goingto trial inthe superior court
ranged from alow of 1.9% in 1996 to ahigh of 3.4% in 2000.% The table shows that for each of the

2 Qupra, note 8.

% The percentage of district court civil cases with jury trials has been under 1% since 1995, and is not
included in this discussion.
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four categories of trials, trials as a percentage of the overall casel oad either were about the same or
increased during the three years after the tort reform legidation passed compared to the three years
before the tort reform legidlation.

Partiesindistrict courtwere substantialy lesslikely to go to trial thanwere partiesin superior court.
When district court litigants did choose trial, they favored judge trials, by large margins. Partiesin
superior court used judgetrials and jury trials with about equal frequency.

The trial rates from the court report data show that in 1997, the year of the tort reform legidation,
trialsincreased fromtheir earlier levels and have remained higher than previously inthe years since.
Insuperior court (probably the focus of most of the concern for tort reformers), jury trialsincreased
in1997 fromtheir earlier levels, dropped alittlein 1998, went up sharplyin 1999, and remained high
in 2000. Thesedata suggest that the tort reforml egislationdid not reduce the amount of litigation going
to tria in any significant way.>

The data fromthe Alaska Court Systemare consi stent with other findings about the percentages of tort
cases going to trial throughout the United States. A 1996 UCLA Law Review article reviewed civil
litigation patterns, and stated that “only a few percent [of civil lawsuits] are tried to ajury or a
judge.”* The authors cite a 1995 study that showed that only 2.9% of all civil casesin both state and
federal courts went to trial, and that nearly half of those were judge trials without a jury.® A
comparisonwith Alaska superior court figures above suggeststhat Alaskatrial rateshavebeenlower
than or about the same as the national civil casetrial rate.

** Although more cases may be using ADR, this did not appear to affect thetrial rates, but may have
changed the types of cases going to trial. No baseline data exist against which to measure possible increasesin the
use of ADR, or effectson trial rates for different types of cases. The earlier discussion of alternative dispute
resol ution techniques did suggest that substantial percentages of cases, particularly larger cases, involved ADR at
some point in the case.

*® Qupra, note 37, p.2.

*d., footnote 2, citing a draft study by Professor Theodore Eisenberg and the National Center for State
Courts.
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1. Characteristics of Trial Cases

The database for this report included about 127 trials overall. The 87 trialsanalyzed inthis section

of the report included both non-tort and tort cases.>” Within this group of trials, some types of cases
predominated.® Twenty-two percent of the cases were other civil cases, 17% were personal injury
auto, 16% were personal injury other or product liability, and 14% were debt. Although almostequal
percentages of bench trials and jury trials occurred, some types of cases were far more likely to go
to jury trial and othersto benchtrial. Of the personal injury auto casestried, attorneystried twenty of
twenty-one to juries. Five of the six malpractice trials went to juries, as did fourteen of twenty other
personal injury and product liability cases. Parties choosing bench trials were much more likely to
have had debt, other civil and real estate cases.>®

Benchtrialstypically requiredlesstimeincourt for the whole case thandid casesthatinvolved ajury
trial. Three-quarters (75%) of bench trial cases took a total of one to five court days,®® and none
required more thantwenty days. In contrast, nearly two-thirds (65%) of the casesthat involved ajury
trial took six or moredaysin court, and 35% took twoto five days. Only one jury trial inthis database
required more than twenty daysin court.%

" The remaining forty trials for which data were collected came from periods outside the scope of the
report, or did not qualify for inclusion for other reasons.

% The distribution of case types within the Council’ s database does not necessarily match the distribution
of caseswithin the court system for two reasons. First, forms have not been provided to the Council by all
attorneysinvolved in closed cases, and second, for purposes of this study, the Council reviewed al trialsin the
time frame studied, not arandom selection.

* These data all are consistent with Bureau of Justice Statistics Bulletins reporting findings for civil and
contract casesin large counties throughout the United States. DeFrances and Litras, “Civil Trial Casesand Verdicts
in Large Counties, 1996,” (BJS, September 1999) and Gifford, DeFrances and Litras, “Contract Trials and
Verdictsin Large Counties, 1996.” (BJS, April 2000). Those studies showed, consistent with Alaska data, that
mal practice and automobile personal injury cases were far more likely to go to jury trialsthan to be tried before a
judge sitting alone. On the other hand, property and contract cases were more likely to be tried before ajudge than
ajury.

% These totalsincluded all days spent in court during the case processing, not just trial days. Any court
appearance was counted as one day in court, because of limitations on resources for more detailed calculations
during the data collection. However, the counts of total days as defined here serves as a rough measure for
comparison of different types of casesand trials.

® These data were consistent with national findings that showed bench trials taking shorter times than jury
trials. Supra, note 59, “ Civil Trial Cases,” p. 13. The same study showed that the median time for jury trials
nationally was three days, and for bench trials, one day.
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2. Trial Judgment Amounts and Attorneys’ Fees

Judgment amounts for cases that went to trial may reflect either a judgment rendered by the jury or
judge, or the results of post-trial actions by the parties. About 15% of the trials showed a judgment
amount of zero. Benchtrialswere significantly lesslikely to result in substantial judgments thanwere
jury trials. Nearly two-thirds (65%) of the benchtrialswith ajudgment amount greater than zero had
a judgment amount of less than $20,000. Seventy percent of the jury trials with a judgment amount
greater than zero had a judgment amount of $20,000 or more. Thisfinding is undoubtedly related to
the differences in the types of cases tried before juries and the bench.®?

The analysis al so considered the amounts of feesfor plaintiffs and defendants’ attorneys fromtrials.
About 40% of the plaintiffs’ attorneys had cases with less than $10,000 in attorneys’ fees. All but
three of these were bench trials. Fewer defendants’ attorneys (29%) had less than $10,000 in
attorneys feesfor trials; al but one were bench trials. Sixty percent of the plaintiffs attorneys and
71% of the defendants’ attorneys had trial s for which they showed $10,000 or moreinattorneys’ fees.

3. Plaintiffs' Fee Arrangements by Type of Trial

The study provided information about how plaintiffs fee arrangements were related to the types of
cases and types of trials (nearly all defendants attorneys were paid hourly so there was no need to
analyze the data for defendants). Thirty-five plaintiffs attorneys who sent in forms about trials had
charged contingency fees and 23 had charged hourly rates. The type of fee arrangement was closely
related to the typeof trial. Most (77%) of the plaintiffs’ attorneys who charged contingency feeswent
tojury trial; most who charged hourly fees (83%) went to benchtrial. Thefour attorneys who charged
an hourly feefor ajury trial had two debt, one property damage and one other civil claim - in other
words, typesof cases not usually associated withtorts.® Of the eight plaintiffs’ attorneyswho charged
contingency fees and chose benchtrial s, twowere employment cases, two were real estate cases, two
were personal injury other or product liability and one each were personal injury auto and property

# Thisfinding also is consistent with national findings that median awards in bench trials were
substantially lower in bench trialsthan in jury trials. I1d., “ Civil Tria Cases,” p. 1, and “Contract Trials and
Verdicts,” p. 1.

® The remainder of the plaintiff bench trials, atotal of 19, were hourly fees. They included seven other
civil, four real estate, three property damage, two each employment and debt, and one personal injury other. Many
of these are probably not tort cases.
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damage.®* Again, many of the contingent-fee bench trials could have been associated with non-tort
claims.

4. Trial Judgments Compared to Other Dispositions

A magjor reason for studying settlement amounts is to test the hypothesis that trial verdicts affect
settlement amounts. One set of experts suggests that “trials are important primarily because they
influence the terms of settlement of the mass of casesthat are not tried; trials cast amajor part of the
legal shadow within which private bargaining takes place.”® The apparent lack of significant
differencesinthe amounts obtained after jury trial sas compared to other means of dispositionsuggests
that settlements may mirror jury results better than most practitioners would expect.

To compare jury, bench and other types of dispositions, the analysis looked only at the 2,793 cases
for which the study had information about the judgment amounts, and compared judgment amounts
awarded after trial with judgment amounts reached through other means.®® Inthisanalysis, 16% of all
casesresulted inazero judgment (no amount of money). Sixteen percent of the * other” judgmentsfell
into this category, including 14% of jury decisions and 11% of bench tria verdicts. Bench verdicts
appeared to be in the lower ranges of judgment amounts, with 9% of all bench trial verdicts at $1 to
$999, compared to only 6% of other judgments and none of thejury trial verdicts. Nearly one-third
(30%) of the bench trial verdicts fell into the $1,000 to $4,999 range, as compared to 16% of other
judgments and 11% of the jury trial verdicts. At the high end, 11% of the jury trial verdicts were
$500,000 or more, compared to 3% of the “other” judgments, and none of the benchtrial verdicts. The
middle ranges of judgment amounts ($5,000 to $49,999) were very evenly distributed among all three
types of verdicts.

Although the monetary amounts may appear to be dightly higher for jury trialsthanfor settlements,®’
parties have many reasons for settling a case rather than taking it to trial. Strength of the evidence is
onefactor oftencited by attorneys asimportant in decisions about whether to go to trial or settle, along

% The remainder of the plaintiff contingent fee trials went to ajury. The 27 contingent fee jury trials were
personal injury auto (14), personal injury other/product liability (5), malpractice (3), other civil (2), employment
(2), and property damage (1).

% UCLA LAW REVIEW, supra note 37, p. 4 (citation omitted).

% |n thisanalysis, only those casesin which thetrial verdict was the final event were counted astrials. If
the case went to trial but ended with a post-trial settlement or other event, the case was categorized as “ other
judgment.” This analysisincluded the eighty trials for which final judgment amount was known.

% The database included too few trials to allow conclusions that were entirely statistically valid. The
analysis did suggest that the presence or absence of trial was probably not the most important factor in determining
the size of the judgment in the case.
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with Rule 82 attorneys' fees and the vigor with which each party holdstoits position.®® Despitesome
differences, judgment amountsintort verdict cases and settlement amounts i n thisdatabaseresembled
each other strongly. The similarities supported ahypothesisthat factorsother thanthe val ue of the case
were important in parties’ decisions about whether to go to trial. In many cases, parties would
probably not obtain a better judgment by going to tria than by settling.

The dightly higher amounts awarded after trial may suggest that as the stakes increased, the value of
goingto trial increased. However, we did not have an adequate database or comparison data to study
whether the increased jury verdict awards offset the increased time and costs required to actually try
acase. Also, asettlementisaguaranteed award, freefromtherisks of trial and post-judgment actions,
making it more attractive in many situations.®

% Seein general, Alaska’ s English Rule: Attorney’s Fee Shifting in Civil Cases, Alaska Judicial
Council, 1995, Chapter 7, pp. 99-123 for a discussion of factors attorneys consider in deciding whether totry a
caseor settleit. See also UCLA LAW REVIEW, supra note 37, p. 4, “[T]hey [tried cases] seem to be selected
because of unusual, rather than common, features such as high stakes, extreme uncertainty about the outcome, and
reputational stakes of the parties’ (citation omitted).

® Some experts cite additional reasons for preferring settlement, including scarcity of judges, and a
preference for party control of the evidence. 1d., UCLA LAW REVIEW, note 37, p. 3.
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Chapter Il
Conclusions and Recommendations

The report analyzed characteristics of selected types of civil cases, for those cases reported to the
Council from June 1, 1999 through December 1, 2000 and for a selection of cases reviewed using
court case files.

A. Findings

1. New follow up methods used by the Council to encourage attorneys to return forms may have
contributed to the higher percentage of forms being returned as required by the legidation.
However, forms still arefiled for fewer than half of the required cases, evenwithafollow-up
letter from the Council (p. 7).

2. Types of cases in the database included personal injury (43%), malpractice (3%), property
damage (7%), debt (17%), other civil and business disputes (16%), and smaller numbers of
other types of cases (p. 10).

3. About 60% of the cases with judgment amounts of $1 or more were torts and 40% were non-
torts (p. 16).

4. The magjority of cases came from Anchorage (62%), then Fairbanks (14%) and smaller
percentages from other communities. These percentages were relatively close in most
communitiesto the percentages of comparable types of casesfiled in the state courts (p. 10).

5. Timeto disposition varied by the types of cases and amounts of judgments, with larger cases
andtort cases typically requiring more than 361 daysto disposition. Debt and delinquent taxes
cases were handled within the time standards adopted by the supreme court in February 2000
(75% of cases disposed of in 365 days or less) (p. 12-13).

6. In58% of the court case files reviewed, the parties did not appear in court at all, athough
judges may have spent significant off-bench time on the case. In 5% of the cases, parties
appeared in court on six or more different days (p. 13).

7. Most cases (66%) ended with a settlement. Eighteen percent were dismissed and 16% ended
with a default, dispositive motion or other judgment (p. 12).
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8. Attorneys used alternative dispute resolution methods, particularly mediation and settlement
conferences more frequently in larger cases, and in tort cases, than in smaller and non-tort
cases. Arbitration was used very infrequently (p. 14).

9. Defendants attorneyswere morelikely to have used alternative dispute resol ution than were
plaintiffs attorneys except for the largest cases. Defendants' attorneys were more likely to
haveused early neutral eval uation and settlement conferences; plaintiffs’ attorneysweremore
likely to report having used mediation (p. 15).

10. For 20% of the cases, the judgment amount was zero, or the attorney did not provide
information about the judgment amount. Seventy-five cases of 2,951 cases had judgment
amounts of $500,000 or more. Fifty-six percent of the cases involved amounts less than
$20,000; 75% involved amounts less than $50,000 (pp. 14 -15).

11. Forty-four percent of the non-tort cases had small judgment amounts as compared to 13% of
the tort cases. At the upper end, 4% of the tort cases had judgments of $500,000 or more as
compared to 2% of the non-tort cases (p. 16).

12. Personal injury auto (78%) and personal injury premises (76%) cases usualy involved
liability insurance. In 43% of personal injury "other" and product liability cases, and 40% of
mal practice cases, insurance covered the judgment. Less than one-quarter of other types of
cases were insured (pp. 16 - 17).

13. In the entire database of 2,951 cases, including 83 trials, punitive damages were awarded in
only eight cases. One award was statutorily required; the others followed trials. Punitive
damages were requested in 17% of cases (p. 17).

14. Typical hourly fees for plaintiffs’ atorneys ranged from $126 to $150, with a mean fee of
$158. For defendants’ attorneys, the typical feesfell inthe same range, but with ameanfee of
$145/hour (pp.21 - 22).

15. About 50% of plaintiffs’ attorneys charged contingency fees, usualy 30% to 33% of the
judgment amount (p. 19).

16. Costs exceeded $2,499in only 20% of the cases for whichinformationwas available (p. 23).
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17. A stated purpose of the legidation, to reduce the amount of litigation going to trial, did not
appear to have occurred. Datafrom court system reports show that trial rates are about the
same or higher after the passage of the legidation in 1997 as in the three years before the
legidlation. Trial rates were 1.9% in 1996 and 3.4% in 2000 (p. 24).

18. Trid ratesin Alaska appear to be similar to the national average of 2.9% (p. 24).

19. Tortcaseswent tojury trialsmuchmore frequently than did other typesof civil cases. Overall,
in this database however, about equal numbers of civil cases were tried before a judge and
before ajury (p. 25).

20. Benchtrialstended to have smaller judgment amounts thanjury trials, which may belinked to
the differencesin the types of casesthat partiestake to benchtrials rather thanto jury trials (p.
26).

B. Recommendations

1. The Legislature should review this report carefully to assess whether the
information providedin the report suggests changes to the tort reform (or other) legislation
that led to the reporting requirement, and whether the report fulfills the Legislature’s
objectives in enacting AS 09.68.130.

This report isthe result of alegidative requirement imposed by AS 09.68.130. The
legislature should review the informationin the report carefully to consider whether
changes to the “tort reform” legislation adopted with the reporting requirement are
needed. This policy review is appropriate for the legislature rather thanthe Council.
The legidature also should consider whether the Council’s report meets legislative
expectations in enacting the reporting requirement.

2. The Legislature should eliminate the automatic reporting of civil case
information and substitute a requirement that information must be provided in
response to a specific request by the Judicial Council.

To provide a more targeted and less burdensome method of compiling information
about the compromise or other resolution of civil cases, the Judicial Council
recommends that the | egislature eliminate the requirement for continual submission of
data about civil cases by attorneys and litigants and substitute a requirement for
periodic data collection and evaluation by the Judicial Council.
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General languagefor arevised satuteisincludedin Appendix H. The proposed statute
would require that the Council periodically select cases for study, then contact
attorneys to submit data. It would not require attorneys or litigants to submit data
unless the Council specifically requested information on a specific case. The new
statute would describethe general types of information that the Council would collect,
the time frame in which attorneys would be required to submit the requested
informationto the Council, and other general procedures. Information collected from
attorneys would include (but not be limited to) characteristics of the case and the
parties, case processing informationabout the court civil justice process, information
about the relief sought by each party, information about the settlement or judgment,
attorneys feesand costs, and information about insurance coverage and contribution.
The revised statute would emphasize the confidentiality of all information provided
to the Council and the fact that it would be used only for statistical research.

Thisrevised process for accumulating information about civil caseresolutionswould
permit the legislature to request information about only the types of cases for which
it wanted detailed data. For example, inthe Council’ slast report, it recommended that
several types of cases should be excluded from the data collection, including
administrativeappeal s, forfeitures, and forcibleentry and detainer (FED) cases. After
the present analysis, the Council found that tax foreclosures, delinquent tax cases and
quiet title actions that do not involve payment of money also did not seemrelevant to
the legidlative purpose for this statute. The proposed revisions would significantly
reducethe burden on attorneys and parties because the attorneys and parties would no
longer be required to file a case resolution form for every civil case that qualified.
They would only be required to provide the information when the Judicial Council
requested it, and only for those cases included in the Council’ s request.

A second benefit of the revision would be that the Council could request some
information not available under the present legisation which would lead to a better
understanding of civil case resolutions. For example, the current legislation does not
requireinformationabout subrogationin casesthatinvol veinsurance companies. Data
on subrogation would give a more accurate and comprehensive picture of how the
parties to litigation fare (as distinct from the attorneys and insurance companies).
Information about structured settlements also would improve knowledge about civil
cases. The Council would not need to collect information that neither the legidature
nor the Council believes would lead to a clearer understanding of civil case
processes.
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. In the absence of elimination of the automatic reporting requirement
discussedabove, the Council, Court System and Legislature should make changes
to current procedures, rules and legislation to make the reporting of civil case

information more useful and less burdensome.

a) The Council should modify the form that attorneys are required to use

to submit information.

The revised formshould be similar to theoneincluded in Appendix F. The
revised form improves the appearance and ease of use of the form and
reduces the types of data to be collected.

b) The Legislature should exclude additional routine types of cases or,
alternatively, limit reporting to cases alleging tortious conduct. (Amendmentis not

necessary if recommendation 2 is adopted.)

Types of cases such as delinquent sales and other local taxes, tax
foreclosures, and quiet title actions probably should be excluded fromthe
reporting requirement. Alternatively, the legislature could require
submissionof civil case information only for casesinvolving allegations
of tortious conduct.

c) Court rules should be amended to be internally and externally

consistent.

If the automatic reporting requirement isnot eliminated asproposed above,
court rules should be amended as detailed in Appendix G so that they are
consistent with each other and with the reporting statute.

d) Submission of data in appellate cases should be clarified.

Although court rules require that attorneys and partiesfile case resolution
forms for closed appealed cases in addition to closed trial cases, none
have been filed with the Judicial Council. The Council recommends that
the legislature either drop this requirement, or if it believes that the
information would be helpful, that the court and Council take steps to
educate court clerks, staff and Bar members about the requirement.

4. The court should use data from this report and from other sources to

ensure cases are handled within the court’s time standards.
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TheJudicial Council’ sfindings suggest that many of the court’ s cases requirealonger
time to disposition than envisioned by the standards adopted by the court in February
2000. The Council recommends that the court use the data provided by this study and
other data generated from the court’s case management system to track progress
toward handling cases within the time standards.

5. The Legislature and Court System should encourage the use of
alternative dispute resolution.

Giventhe informationfromthis study that suggests that a significant number of parties
useaternative methodsof disputeresol ution, particularly for larger and more complex
cases, the Council recommendsthat the | egislature and court consider theimplications
of encouraging this trend. The Council also recommends that the discussion about
ways to do this include thorough discussion of the public policy ends served by
increased use of ADR and the countervailing reasons to structure ADR use carefully.
Reasonsto use ADR include conservation of scarce court resources and solutions that
are more suitableto the parties involved. Reasons to restrict use of ADR or structure
its use carefully include the desire for public awareness of thewaysin which disputes
are settled, and the need to discourage the establishment of separate and unequal
justice systems for parties with different levels of resources.

The two major types of ADR widely used in Alaska are settlement conferences for
mid-range cases, and mediation for mid-range and larger cases. Early neutra
evaluation appears to be useful for defendants in personal injury auto cases, and the
court and legislature may want to examine reasons why these parties use it more than
partiesin other types of cases, to see whether it can be adapted to suit other types of
cases. The court and legislature also may wish to examine the reasons why parties
choose settlement conferences and mediation in particular types of cases to see
whether these mechanisms can be effectively used in other settings.
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731 MisceLLaNEOUS PrOVISIONS § 09.68.130
(C) a stop payment order issued without cause;
(3) “written demand” means a written notice to the issuer of a check personally
delivered or sent by first class mail to the address shown on the dishonored check,
advising the issuer that the check has been dishonored and explaining the civil penalties

set out in this section. (§ 1 ch 113 SLA 1984)

Revisor’s notes. — Formerly AS 09.65.115. Re-
numbered in 1994,

Sec. 09.68.120. Definition of death. An individual is considered dead if, in the
opinion of a physician licensed or exempt from licensing under AS 08.64 or a registered
nurse authorized to pronounce death under AS 08.68.395, based on acceptable medical
standards, or in the opinion of a mobile intensive care paramedic, physician assistant, or
emergency medical technician authorized to pronounce death based on the medical
standards in AS 18.08.089, the individual has sustained irreversible cessation of
circulatory and respiratory functions, or irreversible cessation of all functions of the
entire brain, including the brain stem. Death may be pronounced in this circumstance
before artificial means of maintaining respiratory and cardiac function are terminated.
(§ 1ch8SLA1974; am § 1ch 42 SLA 1984; am § 2 ch 6 SLA 1991; am § 1 ch 53 SLA
1995)

Revisor’s notes. — Formerly AS 09.65.120. Re-
numbered in 1994.
Effect of amendments. — The 1991 d:

The 1995 amendment, effective Avgust 25, 1995,
inserted *, or in the opimon of a mobile intensive care
dic, physician assi or emergency medical

effective August 27, 1991, inserted “or a registered
nurse authorized to pronounce death under AS
08.68.395" in the first sentence.

par
technician authorized to pronounce death based on
the medical standards in AS 18.08.089," near the
middle of the section.

Sec. 09.68.130. Collection of settlement information. (a) Except as provided in
(¢) of this section, the Alaska Judicial Council shall collect and evaluate information
relating to the compromise or other resolution of all civil litigation. The information shail
be collected on a form developed by the council for that purpose and must include

(1) the case name and file number;

(2) a general description of the claims being settled;

(3) if the case is resolved by way of settlement,

(A) the gross dollar amount of the settlement;

(B) to whom the settlement was paid;

(C) the dollar amount of advanced costs and attorney fees that were deducted from the
gross dollar amount of the settlement before disbursement to the claimant;

(D) the net amount actually disbursed to the claimant;

(E) the total costs and attorney fees paid by or owed by all parties; and

(F) any nonmonetary terms, including whether the attorney fees incurred by the
claimant were based on a contingent fee agreement or upon an hourly rate; if a contingent
fee was paid, the percentage of the total settlement represented by the fee must be
included; or, if an hourly rate, the hourly rate paid;

(4) if the case is resolved by dismissal, summary judgment, trial, or otherwise,

(A) the gross dollar amount of the judgment;

(B) the amount of attorney fees awarded and to which party;

(C) the amount of costs awarded and to which party;

(D) the net amount, after deduction of (B) and (C) of this paragraph, for which the
prevailing party has judgment;

(E) the dollar amount of advanced costs and attorney fees that were deducted from the
gross dollar amount of the judgment before distribution to the claimant;

(F) the total costs and attorney fees paid by defending parties; and



§ 09.70.010 Copk of Cvi. PROCEDURE 732

(G) any nonmonetary terms, including whether the attorney fees incurred by the
claimant were based on a contingent fee agreement or upon an hourly rate; if a contingent
fee was paid, the percentage of the total settlement represented by the fee must be
included; or, if an hourly rate, the hourly rate paid.

(b) The information received by the council under (a) of this section is confidential.
This restriction does not prevent the disclosure of summaries and statistics in a manner
that does not allow the identification of particular cases or parties.

(¢) The requirements of (a) of this section do not apply to the following types of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors cases under AS
47.12;

(4) domestic violence protective orders under AS 18.66.100 — 18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claims under AS 22.15.040;

(7) forcible entry and detainer cases;

(8) administrative appeals;

(9) motor vehicle impound or forfeiture actions under municipal ordinance.

(d) A party to a civil case, except a civil case described in (c) of this section, or, if the
party is represented by an attorney, the party’s attorney shall submit the information
described in (a) of this section to the Alaska Judicial Council. The information must be
submitted within 30 days after the case is finally resolved as to that party and on a form
specified by the Alaska Judicial Council. (§ 32 ch 26 SLA 1997; am §§ 1, 2 ch 14 SLA
1999)

paragraph (¢)(3), added paragraphs (¢)(7) to (¢)(9), and

Croas ref —Fora tof]

intent relating to the prw:smns of ch. 26, SLA 1997,
see § 1, ch. 26, SLA 1997 in the 1997 Temporary and
Special Acts. For severability of the provisions of ch.
26, SLA 1997, see § 56, ch. 26, SLA 1997 in the 1997
Temporary and Special Acts.

For provisions relating to the effect of subsections
(c) and (d) on Civil Rule 41, Alaska Rules of Civil
Procedure, and Appellate Rule 511, Alaska Rules of
Appellate Procedure, see § 3, ch. 14, SLA 1999 in the
1999 Temporary and Special Acts.

Effect of amendments. — The 1999 amendment,
effective May 7, 1999, inserted “AS" pear the end of

added subsection (d).

Effective dates. — Section 32, ch. 26, SLA 1997,
which enacted this section, took effect on August ?.
1997.

Editor’s notes. — Section 55, ch. 26, SLA 1997
provides that the provisions of ch. 26, SLA 1997 apply
“to all causes of action accruing on or after August 7,
19977

Section 4, ch. 14, SLA 1999 provides that the 1999
amendment of subsection (c) and the addition of
subsection (d), apply “to a compromise or other reso-
lution of civil litigation that occurs on or after May 7,
1999

Chapter 70. General Provisions.

Section
10. Applicability of title
20. Short title

Sec. 09.70.010, Applicability of title. This title governs all proceedings in actions
brought after January 1, 1963, and all further proceedings in actions then pending,
except to the extent that, in the opinion of the court, their application in a particular
action pending when the rules take effect would not be feasible or would work injustice,
in which event, the laws in effect before January 1, 1963, apply. (§ 31.03 ch 101 SLA
1962)

NOTES TO DECISIONS

Cited in Turkingt k, 380 P:2d

593 (Alaska 1963).

v. City of Kach

Quoted in State, Dep't of Revenue ex rel. Gerke v.
Gerke, 942 P.2d 423 {Alnska 1997).
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HOUSE BILL NO. 9
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES PORTER, Kerttula, Croft, Berkowitz, Cowdery. Smalley, Green, Bunde,
Therriault, Murkowski

Introduced: 1/19/99
Referred: Judiciary

A BILL
FOR AN ACT ENTITLED
"An Act relating to collection of settlement information in civil litigation;
amending Rule 41(a)(3), Alaska Rules of Civil Procedure, and Rule 511(e), Alaska

Rules of Appellate Procedure: and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.68.130(c) is amended to read:
(¢) The requirements ot (a} of this section do not apply to the following types
of cases:
(1) divorce and dissolution;
(2) adoption, custody. support, visitation, and emancipauon of children:
(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors
cases under AS 47.12:
(4)  domestic violence protective orders under AS 18.66.100 -
18.66.180;
(5) estate. guardianship, and trust cases filed under AS 13;

HB0009a -1- HB 9
New Text Underl:ined [CELETED TEXT BRACKETED]
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(6) small claims under AS 22.15.040;
7) _forcible entrv and detainer cases;
(8) administrative appeals;

motor vehicle i und or forfeiture actions under municipal
ordinance.

* Sec. 2. AS 09.68.130 1s amended by adding a new subsection to read:

{d) A party to a civil case, except a civil case described in (c) of this section,
or, if the party 1s rcpresented by an attomey. the party's attorney shall submit the
information described in (a) of this section to the Alaska Judicial Council. The
information must be submitted within 30 days after the case is finally resolved as to
that party and on a form specified by the Alaska Judicial Council.

* Sec. 3. AS 09.68.130(c), as amended in sec. 1 of this Act, and AS 09.68.130(d), added
by sec. 2 of thus Act, have the effect of amending Rule 41(a)(3), Alaska Rules of Civil
Procedure, and Rule 511(¢), Alaska Rules of Appellate Procedure, by limuting those civil
actions subject to AS 09.68.130(a) and by specifying the persons required to provide the
information.

* Sec. 4. APPLICABILITY. This Act applies to a compromise or other resolution of civil
litigation that occurs on or after the effective date of this Act.

* Sec. 5. This Act takes effect immediately under AS 01 10.070(c).

HB 9 -2- HB0009a
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tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans while not
hampering a positive business environment by allowing excessive penalties;

(3) encourage individual savings and economic growth by fostering an
environment likely to control the increase of liability insurance rates to individuals and
businesses resulting in a savings to the state, municipalities, and private businesses that are
self-insured;

(4) encourage the mraditionally recognized Alaska values of self-reliance and
independence by underscoring the need for personal responsibility in making choices and
personal accountability for the consequences of those choices;

(5) alleviate the high cost of malpractice insurance premiums that discourage
physicians, architects, engineers, attorneys, and other professionals from rendering needed
services to the public;

(6) ensure that hospitals that comply with the disclosure requirements set out
in this Act are not liable for the negligence of emergency room physicians who are acting as
independent contractors; to this extent, this Act is intended to overrule Jackson v. Powers, 743
P.2d 1376 (Alaska 1987);

(7) ensure that one of several tbrd'ea.sors is not held responsible for the
negligence of an employer; to this extent, this Act is intended to overrule Lake v. Construction
Machinery, Inc., 787 P.2d 1027 (Alaska 1990);

(8) enact a statute of repose that meets the tests set out in Turmer Construction
Co., Inc. v. Scales, 752 P.2d 467 (Alaska 1988);

(9) ensure that in actions involving the fault of more than one person, the faunit
of each claimant, defendant, third-party defendant, person who has been released from
liability, or other person responsible for the damages and available as a litigant be determined
and awards be allocated in accordance with the fault of each, thereby modifying Benner v.
Wichman, 874 P.2d 949 (Alaska 1994); '

(10) reduce the amount of litigation proceeding to trial by modifying the
allocation of attorney fees and court costs based on the offer of judgment and the final court
award, thereby providing a financial incentive to both parties to settle the dispute; :d

(11) ensure that this Act does not apply to or in any way have an effect on

existing litigation or a civil cause of action that accrues before the effective date of this Act;

SCS CSSSHB S3(RLS) am S -2- HBOOS8H
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" alaska judicial council

1029 W. Third Avenue, Suite 201, Anchorage, Alaska 98501-1969 (907)279-2526 FAX(907)276-5046

http:/ www.ajc state ak us E-Mail: postmaster@ajc.state.ak.us
EXECUTIVE DIRECTCR NON-ATTORNEY MEMEERS
Wilharn T Cotton Janice Lienhart

Vicks A Otce

Sandra § Stnnger

May 25, 1999
ATTORMEY MEMBERS

Geoffrey G Currall
Paul J Ewers
HRobert H Wagstatt

CHAIRMAN EX OFRCIO
.. ‘Warren W Matthews
Dear Member of the Alaska Bar Association: Chvef Justice

Supreme Court
In 1997 the Legislature directed the Alaska Judicial Council to collect and evaluate
information relating to the compromise or other resolution of most civil litigation. See AS 9.68.130.
I have attached a revised “Information About the Resolution of Civil Cases” form that incorporates
changes which the Legislature made to this statute this year. Chapter 14, SLA 1999. The recent

legislation:

1. added three types of cases to the list of case types excluded from the reporting
requirement (see attached form for the cases for which the form need not be filed);

2. added an affirmative duty for attorneys and pro se parties to file the form in all
applicable cases within 30 days after the case is finally resolved; and

3. specified that the reporting requirement applies to all cases resolved after the act’s
effective date of May 7, 1999 (not just to those cases accruing on or after August 7,
1997).

The civil case information received by the Judicial Council is confidential by law. The
Council will report the information in a manner that protects the identity of particular cases or
parties.

We hope to allow submission of the civil case information on our Internet site
(www.ajc.state.ak.us) by August. The form can be downloaded from the site now. Please feel free
to call me or Susanne Di Pietro with questions or comments about the civil case data reporting form.

Very truly yours,

Y [ i

William T. Cotton
Executive Director

Enclosure: Civil Case Data Form
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= alaska judicial coundil

1028 W. Third Avenue, Sute 201, Anchorage, Alaska 98501-1881 [807) 2782526 FAX [S07) 276-5046

http: ./ /www.state.ak.us /local /akpages,/COURTS /AJC /home.htm E-Mail: 72302.1261 @compuserve.com
EXECUTIVE DIRECTOR NON-ATTORNEY MEMBERS
William T. Cottan Dawid A. Dapcevich
Jamece Lienhart

Vick: A. Ota

ATTORNEY MEMBERS

MEMORANDUM Thomas G. Nave

Robert H. Wagstaif
Christopher E. Zimmerman

CHAIRMAN, EX OFFCIO
TO: Governor’s Task Force on Civil Justice Reform Atten,T. Campton

Supreme Court
FROM: Susanne Di Pietrébagd Teri Carns
DATE: December 3, 1996

RE: Analysis of Case File Data: Alaska Tort Jury Verdicts, 1985-1995

The Task Force asked the Judicial Council to gather data on jury verdicts in tort cases
from five state court locations for the previous decade. Because of the Task Force’s accelerated
schedule and limited research budget, the Council concentrated on the subjects most relevant to
the Task Force’s work. The study was not intended to be comprehensive, although it should give
a reasonably accurate snapshot of jury awards in tort trials in Alaska in the past ten years. This
memo reports the data and gives a general analysis of the results.' Task Force members interested
in additional analysis may contact Judicial Council staff.

I. Methodology
The Judicial Council asked the Alaska Court System’s Office of Technical Operations to

identify all cases that had gone to jury trial within the past ten years at each of five court
locations. Technical Operations gave the Council two different lists of civil cases with jury

! Available upon request from the Judicial Council are copies of the frequencies and cross-tabulations upon
which the following analysis is based.
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verdicts,? After reconciling the lists as much as possible, the Council’s researcher looked at each
case thar the court system had identified as containing 2 jury verdict.> After discarding non-tort
cases and cases that were still open, the Council was left with a data base consisting of 233 closed,
tort jury verdict cases: 157 from Anchorage,’ 57 from Fairbanks, 6 from Bethel and 13 from
Juneau.? Because the Task Force was particularly interested in large jury verdicts, Council staff
also informally polled a number of experienced litigation artorneys on large, tort jury verdicts
that they could remember in the past ten years.*

Council staff designed a data base using Microsoft Access software to record information
about the cases. The Council’s researcher took the data from three sources: the complaint, the
jury verdict, and the final judgment form. In addition, the researcher recorded information about
post-trial motions, whether the case was appealed, and the outcome of the appeal. Council staff -
then transferred the data base containing the 233 cases into SPSS for Windows (a statistical
analysis software program). All analyses were performed with SPSS.

ll. Limitations of this Study

As discussed above, this study was not intended to be a comprehensive analysis of tort
liigation in Alaska. First, the data base probably does not contain all tort jury verdict cases
within the past decade, because the court system’s lists of jury verdict cases probably were not
complete. Some cases in some communities did not appear on the list. Also, because of the way
the court system archives old cases, time and money did not permit the Council’s researcher to

? The trials came from superior court twelve-person and six-person jury panels, and from district court six-
person jury panels. About 87% of the cases were superior court matters and 13% were district court:

? The Council’s researcher, who lives in Anchorage, traveled to Fairbanks to code cases from that location.
The Attorney General’s office arranged for an attorney and a paralegal, respectively, to code the cases from Bethel and
Juneau. The Nome clerk of court reported the two cases from that location.

* The 157 Anchorage cases came from a pool of 424 cases identified by the court as potentially containing a
_ civil jury verdict. The Council's researcher examined and discarded 157 other Anchorage jury verdicts that were not
tort cases or did not qualify for another reason.

* In addition, the Council researched jury verdicts in Nome in the last ten years. The court’s records showed
four civil trials, two of which did not qualify for the study (one was still on appeal and one was a judge-tried case). Time
constraints prevented included the remaining two Nome cases in the data base; however, we discuss them in this memo
where relevant.

¢ Based on the attorneys’ responses, staff found one case (from Bethel) that was missing from the court
system’s master lists. Other cases also may be missing from the data base.
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review all of the older Anchorage cases. On balance, however, Judicial Council staff believe thar
the dara base offers a reasonably accurate assessment of tort jury trial cases in the five locations.

It. Findings

This section discusses the Council’s findings about the 233 tort jury verdict cases. The
Council recorded information from the case files about a number of substantive issues, including
what types of tort cases went to trial, who the parties were, which party prevailed, and what types
and amounts of damages were awarded. The Council also recorded information about a number
of procedural issues, including how often judges awarded costs and attorney’s fees, how long cases
took to resolve, how often cases were appealed, and how often appellate decisions changed the
jury’s verdict. .

. Case es

The study grouped cases into twelve substantive categories. Over a third (37%) of the tort
cases that went to jury trial in the last decade were automobile accident cases. The second most
common type of case was premises liability (17%).The third most common was malpractice
(13%).” Other types of cases, in descending order of frequency, included employment (7%, or 17
cases) general injury (7%, or 17 cases), general property damage (7%, or 16 cases), intentional torts
(5%, or 12 cases) and product liability (3%, or 7 cases). The Council also found a handful of
insurance bad faith cases (about 1%), and two common carrier cases (less than 1%).

B. Parties

Most cases were brought by an individual plaintiff or a family. In only six per cent of cases
was a plaintiff an organization (organizations included businesses and state and municipal
governments). In contrast, defendants often were organizations. In 63% of the cases, the plaintiff
named at least one organization as a defendant. Individuals also appeared as defendants in many
cases. In 58% of the cases, the plaintiff named at least one individual (excluding professionals) as
a defendant. Thirty percent of all individual defendants were adult males, and fourteen per cent
were adult females. Plaintiffs named more than one defendant in slightly fewer than half of all
cases (44%).

7 Most of the malpractice cases were medical malpractice. Of the thirty-one malpractice cases in the data base,
twenty-six (84%) were medical malpractice.



Gavernor’s Task Force on Civil Justice Reform
December 3, 1996
Page 4

C._Liability/Ou

Overall, plaintiffs and defendants
Defense Verdicts by Location were about equally likely to prevail at

Tort Jury Trials: 1985-1995 trial. Juries returned plaintiff verdicts in
just over half (51%) of all tort trials
starewide. In an additional four per cent
of the cases (N=10), both the plaintiff
and the defendant received awards.
Further analysis revealed that plaintiffs’
chances of prevailing varied by court .
location and type of case.

i Bethel (N=8) Juneau | Statewide
Anchorage Fairbanks Nome (N=2)

Chart 1 graphically depicts the
differences in defense verdicts by
mn}d-ml Council Jury Verdia Scady 1996 location. Bethel was the most plaintiff-
friendly forum, with all six jury verdicts
going against defendants.® Next came Juneau, where juries returned plaintiff verdicts in 77% of
the cases examined. In Fairbanks, 56% of verdicts went to plaintiffs. In Anchorage juries returned
verdicts for plaintiffs 45% of the time.” In the two Nome cases, one was a defense verdict and one
was for the plaintiff.

Percentage of Defense Verdicts

Analyzed by case type, plaintiffs were most likely to prevail in automobile accident trials
(66% of the time) and general property (56% of the time). Defendants were most likely to prevail
in medical malpracrice cases (81% of the time) and premises liability (59% of the time). Outcomes
in insurance bad faith, employment and general injury cases appeared to have split about evenly
between plaintiffs and defendants. In sum, only 118 of our total of 233 cases involved jury verdicts
for plaintiffs.

! Readers should be very careful about drawing conclusions from the Bethel data, because interview
information suggested that defendants prevailed in other Bethel jury cases that were not included in this study.

? In about three percent of the cases, juries awarded some to both parties.
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Plaintiff Verdicts by Case Type and Location
Tort Jury Verdicts, 1985-1995

Anchorage Fairbanks Juneau

B Automobile B Premises Liability
E Malpractice D Employment
g General Injury E General Property

Chart 2
Alaska Judicial Coundl Jury Verdice Study 1996

Chart 2 depicts the percentages of verdicts juries returned for plaintiffs, broken down by
court location and type of case.”” Consistent with the statewide trends discussed above, plaintiffs
in automobile cases prevailed more often in Fairbanks than in Anchorage. However, Juneau
plaintiffs bringing automobile accident cases prevailed slightly less often (60% of the time) than
did Fairbanks plaintiffs (76% of the time).

D. Allocatio I

Juries did not often allocate fault to plaintiffs, and where they did allocate fault, they did
not tend to view plaintiffs as contributing substantially to their own injuries. Juries allocated fault
in 12% of the cases; in only six of those cases (14%) did they assign half or more of the fault to the
plaintiff.

'% Bethel and Nome had too few cases to be included in this chart. This chart does not include cases in which
the jury awarded some amount to both parties.
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E. Damages

The study distinguished between economic, non-economic and punitive damages, and
between amounts awarded by the jury and amounts set out in the final judgment. This section

describes the types and amounts of damages awarded.

Types of Damages

Cases in which damages were awarded

Casas with scon. & nan-acon. damages
Casas with sconomic Jamages only
Cases with non-gconom:c damages only
Cases with sconomc & punitrva damages

NNEsH

Chart 3
Alaska Judicial Council Jury Verdicz Study 1996

Of the 117 cases in which juries awarded
damages, the majority (61%) contained both
economic and non-economic awards. About a third
(32%) of the cases contained only economic damage
awards. Only two cases (2%) contained a non-
economic damage award without any other kind of
damage award."”

1. Types of Damages. The
study examined fifteen different types of
damages including economic, non-
economic and punitive.'! Economic
damages included lost wages, medical bills |
and property damage. Non-economic
damages included pain and suffering,
emotional distress, loss of consortium and
loss of enjoyment. Damages also were
divided by whether they were for past or
future losses.

Types of Damages

Tort Jury Damagas, 1985-96

. Economuc damage awards
H Non-sconomic damage awards
[ punitive damage awards

Chart 4
Alaska Judicial Council Jury Verdict Study 1996

"' This section examines the 358 separate damage awards found in 118 cases. Note that more than one type

of damage could have been awarded in a single case.

2 Gix percent of the cases (N=7) contained an economic damage award and a punitive damage award, but no

non-economic damage award.
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i

The study also counted up the toral number of
Types of Economic Damages dama.gc awards from all of the cases in which jurlﬁ

Tort Jury Damages, 1985-1995 awarded damages. Of the 358 damage awards
recorded, economic damages were more common

== than non-economic damages. Chart 4 shows that well

(Feeciinge]

prev Ea over half (60%) of all damage awards were to
- compensate for economic losses, while 35% were for
= Ny non-economic losses and 5% were punitive damage

[m]m]
[sial CICT
w] 00 [Fames il awards.

Past Wadical

Examining both economic and non-economic
Chart 5 damages, the study measured how often juries made .
Alaska Judicial Counll Jury VerdictSeudy 1996 awards for losses in the furure, as opposed to losses

already suffered. Future damages included future lost
wages, future medical expenses, future pain and suffering, and future loss of enjoyment. The data
showed that juries did not often make awards for future damages. For example, of the 358 damage
awards recorded, only twenty were for future medical expenses {about 6% of all damage awards),
twenty-three were for future pain and suffering (about 6% of all damage awards} and one was for
future loss of enjoyment (0.3% of all damage awards).

Within the category of economic
damages, the study examined awards made forsix | TyPes of Non-economic Damages

specific types of losses (see Chart 5). The most Tort Kiry Dumages, 10051906
[ rtors Lasa Enreyman 3% |

commonly awarded economic damages included T Pt ovs e

Genen| Homscanoms 25%

past wages and past medical expenses. Chart 5
shows the details of the economic damage
awards.

(o e e}
The study also examined awards made for

eight specific categories of non-economic losses
(not including punitive damages). Keeping in
mind that non-economic damage awards Charre

constituted only about a third of all damage Alkajudical Cound Jury Verdict Study 1996

awards, the most commonly awarded non-

economic damage was for past pain and suffering. Chart 6 shows the details of the non-economic

damage awards.
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Further analysis revealed that juries seldom made awards for certain kinds of non-
economic losses. Jury awards for loss of consortium constituted only about 3% of all non-
economic damages (1% of all damage awards). Awards for past loss of enjoyment constituted
about 6% of the non-economic damage awards (about 2% of all damage awards). Awards for
emotional distress constituted about 2% of non-economic damage awards (less than 1% of all
damage awards).

2. Amounts of Damage Awards. Many jury verdicts were relatively small. In fact,
over half (58%) of all superior court jury verdicts that contained a damage award were less than
$50,000 (the jurisdictional amount for superior court). About a third of the superior court verdicts
were less than $10,000. Overall, about 61% of all jury verdicts awarded damages under $20,000. .

A relatively small percentage of
Jury Verdict Damage Amounts damage awards were large. Six percent of
If damages awarded : all damage awards exceeded $500,000, and

$500,000 & over ‘ | } an additional nine percent fell berween

-E $100,000-499,999 57 | $100,000 and $500,000. Chart 6
% $50.000-99,998 summarizes the overall amounts of
% $20.000-49,999 2=, damage awards for all cases in which
3 $10,000-19,399 - [ damages were awarded.”
E $1,000-8,800 (IR T o e T Tex] |

=$1,000 @ NS ‘ Some damage amounts varied by

0% 5% 10% 15% 20% 25% 30% 35% | location and case type. For example, jury
awards in Fairbanks automobile accident
cases were somewhat smaller than those in

Chart 6 1
Abskea Judicial Council Jory Verdice Scody 1996 Anchorage auto cases.

Total Jury Verdict Amount

3. Punitive Damages. Plaintiffs requested punitive damages 27% of the time;
however, juries awarded them in only about 6% of the cases (17 punitive damage awards were
made in 15 cases).” Table 1 on the next page shows that while a few punitive damage awards were

13 The chart does not show whether plaintiffs or defendants received the awards.

" One explanation for the discrepancy is that a higher propertion of Fairbanks automobile cases were filed
in district rather than superior court.

'* In one case, the jury made small awards to both the plaintiff and the defendant. In the other case, the jury
gave the plaintiff one punitive damage award on each of two separate claims.
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very large, about half were under $60,000. Four of the cases in which juries made punitive awards
involved intentional torts (for example, tortious interference with business contracts). Juries also
awarded punitive damages in two employment cases, two non-auto personal injury cases, one
property damage case, one insurance bad faith claim and one automobile accident involving a
drunken driver. The chart does not show whether the awards were paid, as that information is

not available from court records.

Punitive Damage Awards:
Anchorage, Bethel, Fairbanks, Juneau, Nome 1985-1995
Case Type Jury Compensatory Award {does Jury Punitive Appeal? | Appeal
not include fault allocation) Award Outcome
Intentional Tort $3,025 | $250andS100 | Ne | .
{one to each)

Property 58,338 $3,000 No -

Intentional Tort $4,387 $5,000 No ;

Insurance Bad Faith $1,001,087 $10,000 Yes Punitive
damages
reversed

Automobile $575 520000 | No -

Intentional Tort $87,934 $20,000 No

Intentional Tort $17,000 $60,000 No

Employment $112,273 $132,000 Yes Settled

General Injury $692,282 $150,000 Yes Settled

Personal Injury $738,765 $150,000 Yes Settled

Intentional Tort Pl. won $17,300 against def. 1. $250,000 | No C

Def. 2 won $23,500 against pl.

Product Liabiliry $3,004,500 $500,000 No

Employment/ $303,604 $500,000 No

defamarion

Insurance Bad Faith $13,008 $1,200,000 Yes Punitive

(automobile} damages
reversed

Intentional Tort $9,473,770 $25,300,000 Yes Sertled

{business dispute)

Table 1

Alaska Judicial Council Jury Verdic: Study 1996
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E._Costs and Fees

The study collected limited information about costs and attorney’s fees. Because cases
sometimes settled and were dismissed before judgment or before entry of costs and attorney’s fees,
some cases included in the study lacked cost and fee awards. Normally, judges award costs and
attorney’s fees to prevailing parties after trial based on guidelines set out in court rules and statutes.

1. Costs. The awarding of costs is governed by Alaska Rule of Civil Procedure 79.
The party entitled to costs must request them within ten days or forfeit the right to recover them.
Items allowed to the prevailing party as costs include the expense of taking depositions and
producing exhibits, the expense of service, filing fees, fees for transcripts, computerized research,
and other expenses necessarily incurred.

The Council found a cost award in about half (54%) of the cases studied. About 16% of all
cost awards were $1,000 or less. About 42% of cost awards fell berween $1,000 and $5,0C0, and
another 24% fell berween $10,000 and $58,000. No cost awards exceeded $58,000.

2. Attorney’s Fees. The awarding of attorney’s fees is governed by Alaska Rule of
Civil Procedure 82 and Alaska Statute § 9.60.010. The starute authorizes the supreme court to
determine what attorney’s fees, if any, may be awarded to a prevailing party in a civil action. The
court rule sets out a schedule for calculating fee awards based on whether the plaintiff or the
defendant prevailed. The prevailing party is not entitled to be reimbursed for all its attorney’s fees,
except in extraordinary circumstances. Thus, the fee award amounts reported below probably
represent only a fraction of the amounts spent by parties on their attorneys. '

The Judicial Council found an attorneys’ fee award in about 64% of the cases in this
study.” The largest group of fee awards fell between $15,000 and $50,000 (about 29% of fee
awards). About 23% of fee awards fell between $4,000 and $10,000. Nineteen percent of the fee
awards were under $4,000, and 11% fell between $10,000 and $15,000. A few fee awards were large:
17% fell between $50,000 and $166,000, and the largest award exceeded $166,199.

' For more information about attorney’s fee awards in state and federal civil cases in Anchorage, see the
Judicial Council’s report: ALASKA’S ENGLISH RULE: ATTORNEY'S FEE SHIFTING IN CIVIL CASES (October, 1995) at 91-97.

7 Fee awards were made to both plaintiffs and defendants.



Governor’s Task Force on Civil Justice Reform
December 3, 1996
Page 11

G. Offers of Judgment

Alaska Civil Rule 68 and Alaska Statute § 09.30.065 control offers of judgment. An
unaccepted offer of judgment made pursuant to Rule 68 in effect changes the time and conditions
under which a party can become the prevailing party for purposes of attorney’s fee awards.

The Council found evidence of offers of judgment in 53 cases (32% of the cases studied);
however, readers should be cautious when interpreting this finding, First, the 32% figure under
reports the number of offers which appeared in the cases reviewed, because this study did not
systematically search each file for offers of judgment. Second, the 32% figure under reports the
frequency with which offers of judgment were made in jury trial cases, because it includes only
those offers that were filed with the court.'® Of the offers of judgment found in the case files, the,
smallest was $1,000 and the largest was $575,000. About half (53%) of the offers were $10,000 or
less. Ten of the offers (19%) were $100,000 or more.

H. Appeals

The Judicial Council found evidence of an appeal in only a quarter of all the cases (N=58),
although six out of the fifteen cases involving punitive damage awards were appealed. Of the fifty-
eight cases in which an appeal was filed, only twenty completed the entire appeal process; the
remaining 67% were settled or otherwise dismissed before the supreme court rendered an opinion.
Of the twenty supreme court rulings, only four (20%) changed the amount of the jury verdict.
Sixteen of the appellate opinions caused no change in the jury verdict. Thus, with the exception
of punitive damage cases, only a relatively small portion of cases are appealed, and only a very few
jury verdicts are changed as the result of an appeal.

L_L of es
The study examined three variables related to how long it took to resolve cases. The study

measured the amount of time that elapsed from the day the case was filed until it was closed,” time
elapsed between case filing until trial, and time elapsed between trial and case closing.

'* Rule 68 does not require an offer of judgment to be filed in the court case file.

'? The court system administratively closes cases after all proceedings are finished; however, we do not know
how much time typically elapses between the end of case activity and the official closing date.
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Date Open to Date Closed

Tort Jury Verdicts, 1985-1998

T . T
[ 1-2 years | 3-4 years |QOverS years

One year or less 2-3 years  4-5 years

. Percentage of casas

Chart 7
Alaska Judicial Council Jury Verdict Study 1996

Chart 8 gives the breakdown of the time
that elapsed between filing the cases and the
trial. About fourteen percent of all the cases
went to trial within one year of filing, while
another 21% went to trial between one year
and eighteen months after filing, Most (85%) of
the cases were tried within three years.

The data showed that many of the cases
closed relatively soon after the trial was
concluded. Over half (59%) of the cases were
closed within four months after trial. Seventy
percent were closed by six months after trial,
and 83% were closed by a year after the trial. A

Chart 7 gives the data on total time from

filing until closing. The chart shows that although
few cases were resolved within a year, many were
resolved within two to four years. Thirty-eight
percent of the cases were opened and closed within
two years, and another 42% of the cases were
resolved in two to four years. About 8% of the cases
took longer than five years to resolve. Because all of
these cases had a jury verdict, they do not represent
the typical civil case in Alaska’s courts.”

Date Open to Trial

Tort Jury Verdicts, 1985-1995

30% —

/

1
o
4%

15% <

10% =
5% :
0% T ] T T T
E 1yr-18 mnths |  2-3years | Over 4 years
1yroriess 18 mnlhs-2yrs 3-4 years

Percentage of cases

Chart 8
Alaska Judicial Conncil Jury Verdict Study 1996

small percentage of cases (17%) remained open more than a year after trial; these may have been

awaiting appellate decisions.

J. _Conclusion

This review of 233 jury verdicts in tort cases in Anchorage, Fairbanks, Bethel, Juneau and
Nome over the past decade by and large showed that Alaska juries found for plaintiffs and

™ About 4% of tort cases went to trial (including judge-tried cases) in a sample of 1993 Anchorage civil cases.
ALASKA JUDICIAL COUNCIL, ALASKA’S ENGLISH RULE, supra note 15, at 36.
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defendants about equally, although variations existed based on the type of case and the location
of the jury. When they made awards, juries tended to give less than the amount requested in the
complaint: the bulk of superior court awards were less than $50,000. In both superior and district
court verdicts, damages for economic losses were more common than those for non-economic
losses, and awards for future losses of any kind were relatively rare. Juries awarded punitive
damages in only 15 of the 233 cases studied, and many of those awards were less than $60,000.

The study also suggested that parties did not often ask the appellate court to correct
mistakes made at trial. Only about a quarter of the jury verdicts were appealed, although six of the
fifteen punitive damage cases were appealed. Parties who did appeal seldom waited for the court
to render an opinion before settling or otherwise resolving the case. Finally, the data showed that
many of these cases were resolved within two to four years of filing.



Alaska Tort Jury Verdicts by Year

Average Jury Average Jury Award
Total Number of Cases | Number of Cases | Award in Cases Excluding Awards Over
Number of With Plaintiff | With Verdict Over | With Plaintiff $1 Million in Cnses With
Trial Date Cases Award $1 Million Award Plaintiff Award
1988 21 10 $215,763 $215,763
1989 26 11 $61,590 $61,590
1990 32 12 2 $272,875 $68,797
1991 23 14 1 $2,590,278 $114,625
1992 22 10 1 $367,264 $52,066
1993 33 24 2 $252,030 $78,183
1994 39 13 $186,100 $186,000
1995 28 14 $66,738 $66,738
1996? 9 6 1 $1,177,136 $32,019
Totals 233 114 7 $576,642 $97,309
Alaska Judicial Council 1996

! Figures do not reflect any reductions by trial or appellate courts,

2 Partial year figures,




Appendix E

1999 Civil Case Data Form






Beginning Aug. 1999! = " o
e Information About the Send to Judicial Council

this form on the Resolution Complete B et
- - m
www.ajc state.ak.us of Civil Cases Confidential

Attorneys/parties must submit the information contained in this form upon the resolution (whether by
dismissal, settlement, final judgment, etc.) of most civil cases in Alaska state courts. See AS 09.68.130;
Civil Rule 41(a)(3); Appellate Rule 511(e). Complete all the information on both sides of this page. The
only excluded civil case types are: 1. divorce and dissolution;
2. adoption, custody, support, visitation, and emancipation of children;
3. children-in-need-of-aid cases under 47.10 or delinquent minors cases
under 47.12;
4, domestic violence protective orders under AS 18.66.100-18.66.180;
5. estate, guardianship, and trust cases filed under AS 13;
6. small claims under AS 22.15.040;
These lastthree | 7 foroible entry and detainer (FED) cases;
exceptions (7-9) | ¢ . gministrative appeals; and

were added in o . . . .
1999. 9. motor vehicle impound/forfeiture actions under municipal ordinance.

The information collected in this form is confidential and will be used only to compile statistics

and summaries in a manner that does not allow the identification of particular cases or parties.
AS 09.68.130(b).

Trial Court Case Number Case Name
- - Cl1
V.
Case Type (check all applicable)
Date Filed: :
O Medcal Malpracice O Property Damage - Auto 1 Relief Sought (check all applicable)
_ ] [} O Compensaory: Actual
O Legal Malpractice C Property Damage - Other | O Compensalory: Non-Economic
- Date Disposed: © Punitive
O Other Malpractice O Employment P O CostsAtiomey Feas
O Personal Injury - Auto O Debt 1 / O Injunctive Refief
O Personal Injury - Premises (O Other Business Dispute ";r"n of Judgment Covered
O Porsonallnjury - Produt O Real Estate Total Judgment/Settlement by Liability Insurance
© Personal Injury - Other O Other Civil $‘ %
Disposition: Disposition After? Non-Economic Award §
{pick one) (check all applicable)
O Dismissed O Bench Trial .re
o - O dury Tl Appeal # Punitive Award $
O Judgment O Appeal Fiied Declaratory Relief Award? OVYes ONo
Send the completed form to:
Alaska Judicial Council This form may be filled in and submitted on the Council's Internet
1029 West Third Avenue home page at http://www.ajc.state.ak.us beginning in Aug. 1999.
Suite 201 Call the Council at (907) 279-2526 for copies of the form. E-mail
Anchorage, AK 99501 bill@ajc.state.ak.us with questions.

AJC 01 Issued 9/98 : Revised 8/99 Page 10of2
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You may fill out and submit
this form on the Internet at
www.ajc.state.ak.us
or
you may call the Council
for a copy - (907) 279-2526

Information About the

Resolution
of Civil Cases

E-mail bill@ajc.state.ak.us with questions

Send to Judicial Council:
1029 West Third Avenue
Suite 201
Anchorage, AK 99501

Please Complete Both Sides

Confidential

Attorneys/parties must submit the information contained in this form upon the resolution (whether by dismissal, settlement, final

judgment,

» Each party, including pro se parties, must complete this form.
+ If you are the plaintiff, do not submit this form until the case is completely finished for all parties.
+ If you are the defendant or other party and you have been dismissed from the case, submit this form within the required

time limits

+  Complete all the information on both sides of this page.

efc.) of many civil cases in Alaska state courts.' See AS 09.68.130; Civil Rule 41(a)(3); Appellate Rule 511(e).

Thank you for taking the time and effort to complete this form. The Judicial Council has published two reports based on the civil
case data collected from these forms. You may download the reports from our web site, www.ajc.state.ak.us or call at 279-2526 for

a copy.

The information collected in this form is confidential and will be used only to compile statistics and summaries in a manner that
does not allow the identification of particular cases or parties. AS 09.68.130(b).

Trial Court Case Number: - - Cl
Case Name: V.
Case Type (check all applicable) Relief Sought Date Filed: ) !/
(check all applicable)
O Medical Malpractice O Property Damage - Auto Date Disposed: | 1
O Legal Malpractice O Property Damage - Other O Compensatory: Actual - -
O Other Malpractice O Employment O Compensatory: Non-Economic
0 Personal Injury - Auto O Debt O Ponitie o Total Judgment/
O Personal Injury - Prerises O Injunctive Relief O Costs/Attomey Fees Settlement: $
O Personal Injury - Product O Real Estate O Inunctive Rehef
0O Personal Injury - Other 0O Other Contract o
O Other Cvil % of Judgmen_'lt -
Covered by Liability
Insurance %

Disposition (pick one):

Disposition After?
(check all applicable)

Non-Economic Award $

Punitive Award $

O Dismissed Result of Appeal
[m] Lii} -
= fed ement O Bench Tnal 0 Dismissed Declaratory Relief Award?
= 3u gmen Jug . O Jury Tnal O Affirmed
ummary Judgmen O Appeal Filed
O Default Judgment PP Applgal # O Remanded OYes ONo
Did you use Alternative Dispute Resolution? How much did you spend on ADR
O Mediation separately from your other attorney fees,
O  Arbitration costs, etc.
O Early Neutral Evaluation $
O Settlement Conference
Did your case settle as aresult of ADR? OYes ONo

! The only excluded civil case types are: divorce and dissolution; adoption, custody, support, visitation, and emancipation of children; children-in-need-of-aid
cases under 47.10 or delinquent minors cases under 47.12; domestic viclence protective orders under AS 18.66.100-18.66.180; estate, guardianship, and trust
cases filed under AS 13; small claims under AS 22.15.040 forcible entry and detainer (FED) cases, administrative appeals; motor vehicle impound/forfeiture
actions under municipal ordinance; taxes; quief tiffe, and debt.

Revised 3/01



Your client's name: Is your client the: Who prevailed in this case?

O Plaintifffpetitioner O Plaintiff
O Defendant/respondent O Defendant
O Other (specify below) O Neither
Number of plaintiffs/defendants you O Both, in part .
O Other: (specify)

represent on this form

Is this a structured settlement?
OYes O No

Your client's fees and costs (round all money amounts to the nearest dollar):

Fee Type Total attorney fees
‘ . (your client's own)  §

O Contingent = % of judgment
O Hourly=§ er hour
O Flat F):ae P Total costs
O State/Local (your client's own)  $
O In-house
O Pro Se
O Waive Fee
O Other

Amount (subrogated) your client must pay to others $

If your client prevailed in whole or part, what total
amount of money did the client receive, less fees,
costs, and subrogated amounts? $

Other Parties Their Attorneys Name(s)

Notes:

Signature (of attorney, or party if no attorney)

/ /
Printed Name (of attorney, or party if no attorney) Date Form Submitted Telephone Number

Revised 3/01



Appendix G

Recommended Court Rules Revisions



AS 09.68.130 requires parties to civil litigation to submit information to the Judicial Council
upon resolution of the litigation. The 1997 statutory enactment did not describe a procedure by
which the information was to be submitted. Its enabling legislation, however (1997 SLA ch. 26,
secs. 41 and 46) did purport to amend Civil Rule 41 and Appellate Rule 511 by adding new sections
to those rules (CR 41(2)(3) and AR 511(e)). The new sections required parties involved in
voluntarily dismissed actions to submit the required information to the Council, and to certify in the
notice, stipulation, or agreement of dismissal, or motion to dismiss, as applicable, that the
information had been submitted to the Council.

When the supreme court adopted the new rules (Order no. 1283, eff. 9/2/1997) it did not
adopt them verbatim from the legislation. Instead it rewrote the new sections, removed parts of them,
and modified existing rules. Thus the requirement that parties certify that they had submitted the
information to the Council was removed from new CR 41(a)(3) and was instead placed in existing
CR 41(a)(1), and the parallel certification requirement for appellate cases was removed from new
AR 511(e), which was created by the legislation, and inserted into new AR 511(c), which was
created by court order. The requirements that parties actually submit the information to the Council
remained in CR 41(a)(3) and AR 511(e).

The legislation and the rules were silent regarding submission of information to the council
for cases resolved by involuntary dismissal, summary judgment, after trial, or otherwise, although
AS 09.68.130 applied equally to all civil litigation, however resolved.

Whereas the 1997 legislation and court rules required parties to submit information to the
Council before the case could be closed, in 1999 the legislature amended the statute by, among other
changes, adding a new subsection (d), which required parties to submit information to the council
within 30 days after their case closed.

The 1999 legislation also contained a provision purporting to amend the court rules. In
response to the legislation the court amended Civil Rule 41(a)(3) and Appellate Rule 511(e) to track
the language regarding the 30 day requirement and the Judicial Council form. However, the court
left unchanged the provisions in Civil Rule 41(a)(1) and Appellate Rule 511(c) requiring parties to
certify when filing the notice of dismissal that they have already submitted the information to the
Judicial Council. This conflict is causing confusion among attorneys who are required to submit
information to the Council.

Some attorneys have arrived at a compromise solution, which is to certify to the court on
their dismissal notice or stipulation that they will submit the required information to the Council
within 30 days of the dismissal. Attorneys signing such certifications have a response rate equal to
that of attorneys who sign the certification specified in the court rule. Logically, it would make sense
to change Civil Rule 41(a)(1) to require each party to certify that he or she “will timely submit” the
information to the Council, rather than that he or she “has submitted” it, and to change Appellate
Rule 511(c) to require certification that the information *‘will be timely submitted,” rather than that
it “has been submitted.” No change is required to Civil Rule 41(a)(3) or Appellate Rule 511(e).
These rule changes would allow the courts to continue to motivate parties to submit the required
information by requiring certifications, and it would meet the letter (and presumably the intent) of
the 1999 legislation.



A related issue involves cases which are resolved by involuntary dismissal, summary
judgment, after trial, or otherwise. Parties to these cases are far less likely to submit the information
to the Council than are parties whose cases have settled. This could be for lack of a court rule or
other court reminder or incentive to the parties. An addition to orders or judgments resulting in final
disposition of cases (except for those case types exempted by the statute) could help motivate parties
to these cases to submit the information. The supreme court might direct that all dispositive orders
or judgments contain a directive that “each party for whom this case is finally resolved by this Order
or, if the party is represented by an attorney, the party's attorney must submit the information
described in AS 09.68.130(a) to the Alaska Judicial Council. The information must be submitted
within 30 days of the date of this Order and on a form specified by the Alaska Judicial Council.” (If
the court wanted to add this language to judgments, changes to the civil rules specifying the form
of judgments would be needed).

In addition to the confusion caused by the conflict in the rules, the timing scheme is causing
an additional area of concern, relating to the type of information parties are required to submit. The
statute requires parties to submit information such as “the net amount [of a settlement] actually
disbursed to the claimant,” and “the dollar amount of advanced costs and attorney fees that were
deducted from the gross dollar amount of the settlement before distribution to the claimant.” The
wording of the statute seems to contemplate that any settlement transaction will have been completed
before the form is filed with the Council. Logically, the 30 day filing period makes more sense than
the pre-dismissal certification (although 30 days may well be too little time to expect amounts agreed
to in settlements to actually be finally disbursed). However, according to Council staff, the
certification requirement does seem to motivate litigants to submit the information to the Council.

For cases resolved after trial, as well, the 30 day submission requirement may be unrealistic.
The legislature has asked, among other information, for “the dollar amount of advanced costs and
attorney fees that were deducted from the gross dollar amount of the judgment before distribution
to the claimant,” and “the total costs and attorney fees paid by defending parties.” Few judgments
will have been fully executed within 30 days of their entry. A common complaint of attorneys is that
they are expected to report such information, when “we haven’t received any money yet.” However,
it would seem that resolution of this issue lies with the legislature rather than the court system.

The text of Civil Rule 41(a)(1) and (3), and Appellate Rule 511(c) and (e) follows, with
suggested deletions in brackets and suggested insertions underlined.

Civil Rule 41. Dismissal of Actions.
(a) Voluntary Dismissal -- Effect Thereof.

(1) By Plaintiff -- By Stipulation. Subject to the provisions of Rule 23(c), of Rule 66 and of any
statute of the state, an action may be dismissed by the plaintiff without an order of the court: [a] by
filing a notice of dismissal at any time before service by the adverse party of an answer or of a
motion for summary judgment, whichever first occurs; or [b] by filing a stipulation of dismissal
signed by all parties who have appeared in the action. A notice of dismissal must include a
certification signed by or on behalf of the plaintiff that the plaintiff[HAS SUBMITTED] will timely
submit the information required under AS 09.68.130 and (a) (3) of this rule to the Alaska Judicial



Council or that the case is exempt from this requirement. A stipulation of dismissal must include a
certification signed by or on behalf of all parties who have appeared in the action. Unless otherwise
stated in the notice of dismissal or stipulation, the dismissal is without prejudice, except that a notice
of dismissal operates as an adjudication upon the merits when filed by a plaintiff who has once
dismissed in any court of this state, or of any other state, or in any court of the United States, an
action based on or including the same claim.

* K ¥

(3) Information about the Resolution of Civil Cases. If an action is voluntarily dismissed under
paragraph (a) of this rule, each party or, if a party is represented by an attorney, the party's attorney
must submit the information described in AS 09.68.130(a) to the Alaska Judicial Council. The
information must be submitted within 30 days after the case is finally resolved as to that party and
on a form specified by the Alaska Judicial Council. The following types of cases are exempt from
this requirement:

(A) divorce and dissolution;

(B) adoption, custody, support, visitation, and emancipation of children;

(C) children-in-need-of-aid cases under AS 47.10 or delinquent minors cases under 47.12;

(D) domestic violence protective orders under AS 18.66.100 - 18.66.180;

(E) estate, guardianship, and trust cases filed under AS 13;

(F) small claims under AS 22.15.040.

(G) forcible entry and detainer cases;

(H) administrative appeals; and

(I) motor vehicle impound or forfeiture actions under municipal ordinance.

Appellate Rule 511. Dismissal of Causes.

(c) Certification. An agreement or motion for dismissal filed under (a) or (b) of this rule must
include a certification that the settlement information required under AS 09.68.130 and (e) of this
rule [HAS BEEN SUBMITTED] will be timely submitted to the Alaska Judicial Council or that
the case is exempt from this requirement.

L

(e) Information about the Resolution of Civil Cases. If a proceeding is dismissed under paragraph
(a) or (b) of this rule, each party or, if a party is represented by an attorney, the party's attorney must
submit the information described in AS 09.68.130(a) to the Alaska Judicial Council. The information
must be submitted within 30 days after the proceeding is finally resolved as to that party and on a
form specified by the Alaska Judicial Council. The following types of cases are exempt from this
requirement:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors cases under 47.12;



(4) domestic violence protective orders under AS 18.66.100 -- 18.66.180;
(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claims under AS 22.15.040;

(7) forcible entry and detainer cases;

(8) administrative appeals; and

(9) motor vehicle impound or forfeiture actions under municipal ordinance.



Appendix H

Recommended Statutory Change



A BILL
FOR AN ACT ENTITLED
“An Act relating to collection of information about civil litigation; amending rule 41(a)(3),
Alaska Rules of Civil Procedure, and Rule 511 (e), Alaska Rules of Appellate Procedure; and
providing for an effective date.”

*Section 1. AS 09.68.130 is repealed and reenacted to provide:

(a) The Alaska Judicial Council shall periodically collect and evaluate information
relating to the compromise or other resolution of civil litigation. The information collected
shall include, but need not be limited to:

(1) general case information such as the characteristics of the case and the
parties;

(2) case processing information about the court civil justice process;

(3) information about the relief sought by each party,

(4) information about the settlement or judgment, including attorneys fees
and costs awarded to or paid by each party to the case;

(5) information about any insurance coverage and contribution.

(b) A party to a civil case or, if the party is represented by an attorney, the party's
attorney shall submit the civil case information required by (a) of this section to the Alaska
Judicial Council if requested to do so by the Council. The information must be submitted
within 30 days after receipt of a written request from the Council requesting the information,
and must be on a form specified by the Alaska Judicial Council.

(c) The information received by the Council under (a) of this section is confidential.
This restriction does not prevent the disclosure of summaries and statistics in a manner that
does not allow the identification of particular cases or parties.

*Section 2. The court rules amendments made by ch. 26 §§ 41 & 46 SLA 1997 and
ch. 14 § 3 SLA 1999 are repealed.

*Section 3. This Act takes effect immediately under AS 01.10.070 (c).





