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Background
Drug overdose has recently surpassed motor vehicle
accidents to become the leading cause of uninten
tional injury death in the United States.’ The epidemic
is largely driven by opioids such as oxycodone, hydro
codone, and methadone, which kill more Americans
than heroin and cocaine combined.2 The demograph
ics of overdose have changed over the past fw decades
as well: according to the latest data, the average over
dose victim is now a non-Hispanic white man aged
45543

over 16,000 per year are almost
These deaths
entirely preventable. Opioid overdose kills by slowly
depressing respiration, a process that can take sev
eral hours.’ It can be quickly and effectively reversed
by the timely administration of naloxone, an opioid
antagonist that works by displacing opioids from the
brain receptors to which they attach, reversing their
depressant effect.’ Naloxone, also known as Narcan,
has many benefits and minimal risks.
6 Although it is
a prescription drug, it is not a controlled substance
and has no abuse potential.7 It is regularly carried by
medical first responders, and can be administered by
ordinary citizens with little or no formal training.8 Yet,
this life-saving drug is often not available when and
where it is needed.
Law is a primary driver of this lack of access.
Because opioid overdose often occurs when the vic
tim is with friends or family members, those people
may be the best situated to act to save his or her life
—
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by administering naloxone.’ Unfortunately, neither
the victim nor his or her companions typically carry
the drug.10 Naloxone is available only via prescrip
tion, and state practice laws generally discourage or
prohibit the prescription or dispensing of drugs to
a person other than the intended recipient (a pro
cess referred to as third-party prescription).” But
prescribers are in short supply, and people at risk
of overdose may be uncomfortable with requesting
a naloxone prescription or may not have the knowl
edge and foresight to do so. Even where the request is
made, some prescribers are wary of prescribing nal
oxone because of liability concerns.”
Evidence shows that overdose bystanders are will
ing and able to safely administer naloxone in an over
dose situation.” However, since bystanders often do
not have the drug, they must call 911 to summon the
first responders who do. Unfortunately, they often
refrain from doing so because they fear arrest and
prosecution
a fear that evidence suggests may be
justified.” When first responders are summoned, it
is often too late: a review of medical examiner data
in North Carolina showed that over half of acciden
tal overdose victims died by the time paramedics
arrived.”
These legal barriers are unintended consequences
of attempts to address other problems. The public
interest is, in general, served by regulatory control of
prescription medications, which may include crimi
nal sanctions to deter unauthorized distribution and
use. However, laws directed towards that end have an
extraordinarily severe side effect: thousands of pre
ventable deaths every year. These laws can be modi
fied to remove their negative effect while sustaining
their original intent, and doing so presents a critical
opportunity to save many lives at little or no cost.
—
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Saving Lives by Changing Laws
Despite the high and rising number of people felled
by opioid overdose, this preventable epidemic initially
received little notice outside of the occasional celeb
rity death. This has changed. Perhaps as a result of the
shifting demographics of overdose victims combined
with increased awareness, a number of states have
recently acknowledged and attempted to address the
6 These legislative
problem by modifying state law.’
amendments have two separate but related aims. The
first is to encourage the prescription and use of nalox

An additional two states have passed laws explicitly
requiring (AK) or permitting (MD) courts to take the
fact that a Good Samaritan summoned medical assis
tance into account at sentencing even where the Good
Samaritan is convicted of a crime. All require that the
caller have a good-faith belief that a medical emer
gency exists when he or she summons aid, and most
provide protection only for crimes that were discov
ered pursuant to the seeking of assistance.
Unlike some earlier attempts to modify laws to
reduce health risks to drug users (in the area of
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one by removing the possibility that medical profès
sionals who prescribe the drug and lay administrators
(such as the family members and friends of the over
dose victim) who administer it will face legal or regu
latory sanction for doing so. The second is to encour
age bystanders to summon emergency responders by
ensuring that they will not face prosecution as a result
of that selfless act.
In 2001, New Mexico became the first state to amend
its laws to make it easier for medical professionals to
provide naloxone, and for lay administrators to use it
7 As of January 1,
without fear of legal repercussions.’
2013, seven other states (NY, IL, WA, CA, RI, CT, and
MA) made similar changes. Most of these laws explic
itly remove the possibility of civil liability for prescrib
ers and administrators acting in good faith to prevent
overdose, and some remove the possibility of criminal
penalties for prescribers and those who possess or
administer the drug. Four of the eight also explicitly
or implicitly permit third-party prescription.’
In 2007, New Mexico again took the lead in amend
ing state law to encourage Good Samaritans to sum
mon aid during an overdose. As of January 1, 2013,
nine other states (WA, NY CT, IL, CO, RI, FL, MA,
and CA) have followed suit. The protection offered by
these laws varies slightly.’9 While all of the laws pro
tect both the Good Samaritan and victim from pros
ecution for possession of controlled substances, three
extend that protection to drug paraphernalia as well.
34

syringe exchange, for example), amendments targeted
at reducing overdose deaths have seen little orga
nized opposition and have passed in states across the
political spectrum. They have received support from
a number of governmental and non-governmental
actors, including the Office of National Drug Control
Policy, the U.S. Conference of Mayors, the American
Medical Association, and the American Public Health
Association.20 The Florida Sheriff’s Association and
the Florida Police Benevolent Association supported
Florida’s Good Samaritan law, which the state legisla
ture passed nearly unanimously in 2012.21
Evaluation of the effects of these laws is urgently
needed, but early reports are encouraging. The CDC
recently reported that at least 188 community-based
overdose prevention programs now distribute nal
oxone. To date, those programs provided naloxone,
as well as training in how to recognize overdose and
counteract it, to over 50,000 people, resulting in over
10,000 overdose reversals.22 A study from Washing
ton, which enacted a Good Samaritan act in 2010,
found that 88 percent of drug users surveyed indicated
that they would be more likely to summon emergency
personnel during an overdose as a result of the legal
change.23

Next Steps
Other legal barriers should be addressed as well. A
chief barrier to greater naloxone access is the drug’s
JOURNAL OF LAW, MEDICINE & ETHIcs

Davis, Webb, and Burns

prescription status; if it were available over-the-coun
ter, many of the ancillary legal issues would disappear.
The FDA held hearings on this issue in April, 2012,
but the process to make a prescription drug avail
2
able over the counter is lengthy and often expensive.
However, alternative policy and regulatory measures
can increase access in the meantime. Legislatures and
licensing bodies could encourage physicians to pre
scribe naloxone with every opioid prescription and
grant pharmacists the authority to prescribe and dis
pense it in their stead. Those insurance policies that do
not currently cover the drug should be required to do
so. Some states do not permit low-level first respond
ers to administer the drug, a shortcoming that can be
easily rectified.
In addition, states considering naloxone access and
Good Samaritan bills can take steps to enhance the
incentives for providing naloxone and seeking emer
gency help. Naloxone access bills should explicitly
permit third party prescription and distribution via
standing order, so that the friends and family mem
bers of a person at heightened risk of overdose can
more easily access the drug. Likewise, Good Samari
tan laws should extend their grant of immunity to all
minor crimes discovered as a result of the caller seek
ing help during an overdose emergency, not just those
that are drug-related. Furthermore, Good Samaritan
laws should provide protection from arrest, as well as
charge and prosecution. Bills should also include an
education component that targets medical and law
enforcement professionals as well as patients and the
public. Finally, these laws should be rigorously evalu
ated to determine if they are having the intended
effect, and to suggest changes in their scope or means
of implementation.
As with most public health problems, there is no
magic bullet for preventing opioid overdose deaths.
Initial efforts to combat the epidemic, including mon
itoring of prescription opioid medications, diversion
prevention efforts, improved access to pain care, and
drug treatment services have proven insufficient.25
While those interventions are a part of the solution,
they must be combined with common-sense legal
change of the type outlined above.

Conclusion
Opioid overdose kills thousands of Americans every
year. Many of these deaths are preventable through
the timely provision of a cheap, safe, and effective
drug and the summoning of emergency responders.
Preliminary evidence and common sense suggest that
laws that encourage the prescription and use of nalox
one and the transformation of bystanders into Good
Samaritans will reduce opioid overdose deaths. Since

such laws have few negative effects, can be imple
mented at little or no cost, and have the potential to
save both lives and resources, they represent some
of the lowest-hanging public health fruit available to
policymakers today.
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