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K
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C
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H
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M
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D
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M
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R
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T
hank

you
for

introducing
SB

76,
concerning

involvem
ent

of
the

A
laska

Judicial
C

ouncil
in

retention
elections.

W
e

believe
that

passage
ofthis

legislation
is

essential
for

restoring
fairness

to
the

process
o
f retention

elections.

T
his

m
em

o
offers

background
inform

ation
thathelps

delineate
the

im
portance

ofthis
issue,and

also
seeks

to
respond

to
som

e
ofthe

criticism
thathas

been
expressed

regarding
SB

76.

Sum
m

ary

State
governm

enthas
an

im
portant

responsibility
to

provide
voters

w
ith

critical
inform

ation
related

to
candidates

and
issues

that
appear

on
election

ballots.
H

ow
ever,

respect
for

the
dem

ocratic
process

should
preclude

the
governm

ent
from

ever
“advising”

citizens
on

how
they

are
to

vote
on

any
candidate

or
issue.

A
laska

is
one

ofthe
few

states
in

the
country

w
here

an
agency

of
state

governm
ent,the

Judicial
C

ouncil,
actually

expends
public

funds
for

the
specific

purpose
of

telling
the

public
how

they
should

vote.

T
his

is
grossly

unfair
to

voters,
w

ho
deserve

the
right

to
m

ake
a

decision
about

retention
w

ithout
the

state
using

the
voters’

m
oney

to
tell

them
how

they
should

cast
their

ballots.
T

he
use

of
state

funds
to

prom
ote

a
“yes”

vote
on

virtually
all judges

has,
w

ith
rare

exceptions,
turned

the
biennial

retention
elections

into
largely

a
“rubber

stam
p”

process.T
his

sortofelectoral
process

w
as

justly
ridiculed

w
hen

utilized
by

countries
like

the
form

er
Soviet

U
nion,or

present
day

C
uba.

A
ccording

to
the

A
m

erican
Judicature

Society
(

:?
:jP

:Jst
::;.:.c),

the
A

laska
Judicial

C
ouncil’s

practice
ofm

aking
retention

recom
m

endations
w

as
an

innovation
that

began
in

1976.
It

w
as

not
part

of
the

judicial
retention

process
in

the
first

chapter
of

statehood
follow

ing
the

constitutional
convention.

It
is

the
position

ofA
laska

Fam
ily

A
ction

that
voters

w
ould

be
w

ell-served
ifw

e
returned

to
the

pre-1976
system

,
w

here
state

governm
entrespected

the
intelligence

ofvoters
and

did
not

attem
pt
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to
interfere

w
ith

the
decision-m

aking
process

as
to

w
hether

a
particularjudge

orjustice
should

be
retained.
D

iscussion
ofN

ational
C

ontext

A
laska’s

practice
of

using
state

funds
to

evaluate
judges

and
then

provide
voters

a
“yes”

or
“no”

recom
m

endation
is

unusual.
A

ccording
to

the
Institute

for
the

A
dvancem

entofthe
A

m
erican

L
egal

System
atthe

U
niversity

ofD
enver

(iaals.du.edu),
there

are
only

7
states

(including
A

laska)
w

here
a

governm
ent-sponsored

evaluation
ofjudges

is
provided

to
voters:

A
laska

A
rizona

C
olorado

M
issouri

N
ew

M
exico

T
ennessee

U
tah

H
ow

ever,
even

am
ong

this
m

inority
of

states,there
are

im
portant differences.

In
A

rizona,
the

evaluation
provided

to
voters

does
not

include
a

vote
“yes”

or
“no”

recom
m

endation.
Instead,

the
A

rizona
C

om
m

ission
on

Judicial
Perform

ance
R

eview
(w

w
w

.azJid
g
cn

fo
)

sim
ply

tells
voters

w
hether

they
feel

a
judge/justice

“m
eets

judicial
perform

ance
standards”

or
“does

not
m

eetjudicial
perform

ance
standards.”

A
lthough

this
still

exerts
a

problem
atic

influence
on

retention
elections,

itat
least

show
s

m
ore

respect
for

the
independence

ofvoters
as

com
pared

to
the

A
laska

system
.

A
lso,

there
are

im
portant

differences
in

how
judicial

perform
ance

inform
ation

is
com

m
unicated

to
voters.

T
he

A
laska

system
involves

the
expenditure

of
public

funds
to

send
the

“yes”
or

“no”
vote

recom
m

endations
to

every
registered

voter
via

the
D

ivision
ofE

lections
voter

pam
phlet.

In
addition,

the
A

laska
Judicial

C
ouncil

has
routinely

spent
public

fim
ds

on
new

spaper
ads

and
other

m
edia

advertising
its

vote
recom

m
endations.

T
he

author’s
research

show
s

that
only

three
other

states
—

A
rizona,

C
olorado,

and
U

tah
—

actually
provide

the
judicial

evaluation
data

in
the

voter
pam

phlet.
T

he
other

states
—

M
issouri,N

ew
M

exico,
and

T
ennessee

—
m

ake
the

recom
m

endations
available

in
a

m
ore

passive
m

anner,
by

posting
the

inform
ation

on
a

w
ebsite.

B
ecause

A
rizona

does
not

explicitly
advise

voters
to

cast
a

“yes”
or

“no”
ballot,

this
m

eans
that

only
3

out
of

50
states

—
A

laska,
C

olorado
and

U
tah

—
have

a
statutory

schem
e

that
involves

all
ofthe

follow
ing:a)

A
state-designed

and
state-financed

process
for

evaluating
judges;

b)
L

egal
authorization

for
the

evaluating
com

m
ission

to
actually

tell
voters

w
hether

they
should

cast
a

“yes”
or

“no”
vote;

and
c)

A
state-funded

schem
e

for
actively

dissem
inating

these
vote

recom
m

endations
to

every
registered

voter
in

the
state.



3

N
ote:

T
he

list
of

states
providing

voters
w

ith
retention

recom
m

endations
form

erly
included

K
ansas.

H
ow

ever,
in

2011,
the

L
egislature

elim
inated

all
funding

for
the

K
ansas

C
om

m
ission

on
Judicial

Perform
ance

(
w

w
.k

a
m

ove
spurred

in
part

by
voter

anger
over

the
state

using
public

funds
to

tellpeople
how

to
vote.

Flaw
s

in
the

Judicial
C

ouncil’s
E

valuation
Process

T
he

A
laska

Judicial
C

ouncil’s
retention

recom
m

endations
arise

from
an

evaluation
process

that
is

severely
deficient

because
it

includes
no

analysis
of

ajudge
orjustice’s

overall
“judicial

philosophy”
regarding

the
proper

m
ethodology

for
interpreting

statutory
and

constitutional
provisions.

T
his

is
a

fatal
flaw

,
because

no
other

aspect
of judicial

perform
ance

has
a

greater
potential

to
im

pact
the

lives
of all

A
laskans

—
notjust

those
w

ho
happen

to
fm

d
them

selves
in

a
courtroom

at
som

e
point

in
their

lives.

D
oes

the
record

show
that

a
given

judge
or justice

is
a

so-called
“strict

constructionist”
in

his
or

her
m

ethodology
for

interpreting
the

constitution
and

statutes?
O

r
is

the
judge

or justice
an

“originalist”
or

a
“textualist”

or
an

“activist”?
D

oes
he

or
she

believe
in

the
“living

C
onstitution”

concept?
O

ne
can

perform
a

G
oogle

search
on

any
o

fthese
term

s
and

read
literally

hundreds
of

articles,
both

academ
ic

and
popular, that

illustrate
the

crucial
im

portance
o

f these
categories.

O
n

the
U

.S.
Suprem

e
C

ourt
these

schools
ofthought

w
ill

determ
ine,

for
exam

ple,
w

hether
a

m
ajority

ofthe
Justices

w
ill

decide
that

the
federal

constitution
contains

a
right

to
abortion,

or
a

right
for

hom
osexuals

to
be

issued
m

arriage
licenses.

Itw
ill

determ
ine

w
hether

a
judge

orjustice
is

m
ore

like
an

A
ntonin

Scalia
(a

textualist)
or

a
R

uth
B

ader
G

insburg
(a

“living
C

onstitution”
adherent).

T
his

issue
ofjudicial

philosophy
is

the
proverbial

“elephant
in

the
room

”
thatthe

A
laska

Judicial
C

ouncil
w

ants
to

pretend
is

sim
ply

a
non-issue

in
retention

elections.
T

he
Judicial

C
ouncil

staff
and

other
legal

elites
typically

act
as

ifjudicial
philosophy

ought
never

to
influence

a
voter’s

decision
to

cast
a”yes”

or
“no”

ballot.
T

hey
thinic

voters
should

concern
them

selves
only

w
ith

w
hat

the
Judicial

C
ouncil

thinks
is

im
portant,

such
as

their
surveys

asking
social

w
orkers

or
court

em
ployees

to
rate

judges
—

as
ifthe

opinions
of

these
groups

w
ere

som
ehow

m
ore

w
orthy

o
fconsideration

than
the

opinions
ofany

other
group

in
society

(say,
business

people,
property

ow
ners,

natural
resource

industry
em

ployees,
doctors,

parents,
pastors,

etc.).

L
egal

elites
in

A
laska

and
elsew

here
in

the
U

.S.
believe

itis
essential

to
instruct

voters
on

how
they

should
cast

their
ballots,

because
they

think
they

know
better

than
voters

about
how

to
fairly

evaluate
the

record
o
faju

d
g
e

orjustice.
T

his
is

an
inherently

elitist
argum

ent;
if

it
w

ere
true,

it
w

ould
actually

be
a

better
argum

ent
for

dispensing
w

ith
retention

elections
altogether.

W
hy

even
bother

consulting
voters

w
hen

they
can’t

be
trusted

to
m

ake
an

inform
ed

decision
w

ithout
“hand

holding”
by

their
intellectual

betters?

R
egardless

of
w

hat
the

legal
elites

think,
there

is
am

ple
evidence

that
m

ost
voters

do
believe

that
judicial

philosophy
is

a
valid

reason
to

retain
or

reject
a

judge.
T

here
is

increasing
voter
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frustration
w

ith
judges

w
ho

act
like

“super
legislators,”

enacting
sw

eeping
political

or
cultural

changes
w

ithoutany
legal

or
constitutional

authority
to

undergird
their

decisions.

R
etention

elections
offer

voters
an

im
portant

m
echanism

for
ridding

the
bench

ofactivist
judges.

T
he

m
ost

notable
exam

ple
from

recent
history

occurred
in

the
state

of
Iow

a
in

2010,
w

hen
voters

threw
outthree

justices
ofthe

state
Suprem

e
C

ourt
after

they
proclaim

ed
a

new
constitutional

right
for

hom
osexuals

to
be

m
arried.

T
hankfhlly,

Iow
a

is
am

ong
the

m
ajority

of
states

that
do

notuse
taxpayer

dollars
to

lecture
voters

about
how

they
should

cast
their

ballots.
T

he
2010

results
in

Iow
a

m
ight

have
been

different
ifthe

state
governm

ent had
spent

public
funds

to
influence

the
outcom

e
of

the
election.

Spotlight on
C

ontested
R

etention
E

lections
in

A
laska

T
here

have
been

several
efforts

over
the

years
by

groups
ofA

laskans
to

rem
ove

judges
or

justices
from

the
court,

because
of disagreem

ents
overjudicial

philosophy.
T

his
is

an
entirely

legitim
ate

reason
to

oppose
or

favor
retaining

a
judge

—
yet

in
each

case
these

citizen
groups

have
had

to
do

battle
w

ith
the

state
governm

ent
(in

the
form

ofthe
Judicial

C
ouncil),

w
hich

uses
thci_r m

oney
to

cam
paign

against
w

hat
ffiçy

are
trying

to
achieve.

It
m

atters
not w

hether
any

person
agrees

w
ith

the
view

s
o
f

a
group

seeking
to

non-retain
a

judge.
T

he
salientpoint

is
that

they
have

a
right

to
m

ake
their

case
to

voters
based

on
the

m
erits

oftheir
issues

—
w

ithout
the

state
using

taxpayer
funds

to
nullify

their
cause.

A
lthough

not
an

exhaustive
list,

the
follow

ing
are

exam
ples

of
contested

retention
cam

paigns
in

recent
history.

2000
—

S
uprem

e
C

ourt
Justice

D
ana

F
abe

Y
E

S:
57%

N
O

:
43%

N
otes:

From
1976

to
the

present,
the

average
“yes”

vote
on

a
Suprem

e
C

ourt
Justice

(excluding
D

ana
Fabe’s

tw
o

retention
elections

in
2000

and
2010)

has
been

64.8%
.

Fabe’s
57%

yes
vote

in
2000

w
as

the
low

est
received

by
any

Suprem
e

C
ourtJustice

since
1980.

O
pposition

to
Fabe

cam
e

from
the

group
A

laskans
for

Judicial
R

eform
,

and
arose

from
public

backlash
to

several
ofher

controversial
rulings:

1)
P

risoners’
R

ights
(1998):

In
one

of
the

m
ost

shocking
cases

ofjudicial
arrogance

in
A

laska
(and

U
.S.)

history,
Fabe

and
a

m
ajority

of
the

justices
then

serving
on

the
Suprem

e
C

ourt
ruled

thatA
laska

voters
w

ould
be

prohibited
from

voting
on

a
proposed

am
endm

ent
that

lim
ited

the
rights

of prisoners
(B

ess
v.

U
lm

er,
985

P.2d
979).

T
his

am
endm

ent,
SJR

3,w
as

approved
by

overw
helm

ing
m

ajorities
in

the
Senate

and
H

ouse
and

w
as

due
to

be
placed

before
voters

for
their

consideration
in

the
N

ovem
ber

1998
statew

ide
election.

Fabe
and

her
colleagues

knocked
the

m
easure

offthe
ballot

—
using

the
perfidious

justification
that

the
am

endm
ent

—
w

hich
w

as
one

sentence
long—

w
as

actually
a

“revision”
of the

constitution,
not

an
am

endm
ent.

(R
evisions

ofthe
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constitution
can

be
approved

only
through

a
constitutional

convention).
T

hrough
this

ruling,the
Suprem

e
C

ourt
has

set
a

precedent
that

allow
s

them
to

kill
any

future
proposed

constitutional
am

endm
ent

that
they

strongly
disapprove

of—
they

need
m

erely
to

rule
that

the
am

endm
ent is

a
“revision”

rather
than

an
am

endm
ent.

T
hus, w

ith
the

stroke
of

a
pen

they
can

deprive
voters

ofthe
right

to
am

end
a

constitution
that

belongs
to

the
people,

not
to

the
Suprem

e
C

ourt.

2)
M

arriage
A

m
endm

ent
(1998):

In
the

sam
e

case
cited

above
(B

ess
v.

U
lm

er,
985

P.2d
979),

the
Suprem

e
C

ourt
also

arrogantly
decided

thatit
had

the
rightto

edit
the

text
of

an
am

endm
ent

that
w

as
law

fully
placed

on
the

ballot
by

the
L

egislature
for

the
voters

to
consider

(the
court

deleted
the

entire
second

sentence
of the

am
endm

ent).
T

his
w

as
a

clear-cut
violation

of
the

separation
of

pow
ers.

T
o

see
a

dam
ning

critique
of

the
B

ess
v.

U
lm

er
decision,

see
the

A
laska

L
aw

R
eview

article
w

ritten
by

form
er

State
Senator

D
ave

D
onley,

form
er

A
laska

A
ttorney

G
eneral

D
ouglas

B
aily,

and
several

other
attorneys:

R
egarding

the
B

ess
decision,

D
onley,

B
ailey,

etat,
state:

T
his

is,
to

the
best

of the
authors’

aw
areness,

the
only

case
in

w
hich

an
A

m
erican

courthas
ever

altered
the

textof
a

legislatively
proposed

constitutional
am

endm
entand

then
placed

iton
the

ballot.
T

o
take

such
a

radical
new

step,
and

arrogate
to

itselfsuch
authority,

the
court

w
ould

need
a

com
pelling

justification.
T

he
justification

actually
offered

in
B

ess,
how

ever,
w

as
far

from
sufficient.

3)
C

oercing
C

onscientious
O

bjectors
to

S
upport

A
bortion:

In
yet

another
astonishing

case
ofjudicial

overreach,
D

ana
Fabe

as
a

Superior
C

ourtjudge
forced

a
private,

n
o
n

profit,
cooperative

hospital
to

allow
abortions

to
be

perform
ed

in
its

facility
—

even
though

the
m

em
ber-elected

B
oard

of
D

irectors
had

elected
not

to
do

so
(M

at-Su
C

oalition
fo

r
C

hoice
v.

V
alley

H
ospitalA

ssociation,
Inc.

3P
A

-92-0l207
C

I
(1995)).

In
the

extrem
e

ideology
of

D
ana

Fabe,support
for

a
w

om
an’s

“rightto
choose”

m
eans

that
everyone

else
loses

their
“freedom

ofchoice.”

2000
—

S
uperior

C
o
u
rt

Judge
P

eter
M

ichaiski
(3r
d

Judicial
D

istrict)

Y
E

S:
57%

N
O

:
43%

N
otes:

T
he

typical
retention

percentage
for

3
D

istrictjudges
in

2000
w

as
in

the
range

of
65

to
69

percent.
Judge

M
ichalski’s

poor
perform

ance
resulted

from
a

m
eagerly

funded
cam

paign
by

A
laskans

for
Judicial

R
eform

to
unseat

him
.

Judge
M

ichalski
provoked

outrage
w

ith
his

1998
decision

in
the

case
of

B
rause

v.
B

ureau
ef

V
ital

Statistics,
in

w
hich

he
ruled

that
the

State
of

A
laska

couldn’t
deny

m
arriage

licenses
to

hom
osexual

couples
unless

itcould
prove

a
“com

pelling
state

interest”
for

doing
so.

Judge
M

ichalski’s
ruling

prom
pted

the
L

egislature
to

pass,
and

the
voters

to
approve,

a
constitutional

am
endm

ent
defining

m
arriage

as
a

union
ofone

m
an

and
one

w
om

an
(A

laska
C

onstitution, A
rticle

I,
Section

25).
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2000—
S

uperior
C

o
u
rt

Judge
Sen

T
an

(3
Judicial

D
istrict)

Y
E

S:
55%

N
O

:
45%

N
otes;

A
laskans

for
Judicial

R
eform

also
opposed

Judge
T

an.
T

an
struck

dow
n

the
L

egislature’s
1997

law
that

sought
to

require
a

parent’s
consent

before
an

abortion
could

be
perform

ed
on

a
m

inor
(P

lanned
P

arenthood
v.

State,
3A

N
-97-601

4
C

I).
T

hanks
to

Judge
T

an,
a

13-year-old
girl

can
receive

an
abortion

in
A

laska
today,

w
ithout

a
parent’s

consentbeing
required

—
even

though
it

w
ould

be
required

for
any

other
surgical

procedure,
or

even
for

som
ething

as
m

inor
as

an
ear

piercing.

Judge
T

an
also

forced
the

L
egislature

to
pay

for
abortions,

even
though

the
L

egislature
had

voted
to

end
funding

ofabortions
through

the
state’s

G
eneral

R
eliefM

edical
program

(P
lanned

P
arenthood

v.
P

erdue,
3A

N
98-7004

C
I).

Judge
T

an
ruled

that
ifthe

state
chooses

to
pay

for
prenatal

care
for

poor
w

om
en

and
their

unborn
babies,

then
it m

ust
pay

for
poor

w
om

en
to

have
abortions.

In
the

lethal
logic

of Judge
Sen

T
an,

ifyou’re
using

public
funds

to
help

ensure
that

healthy
babies

are
born,

then
you

m
ust

also
use

public
funds

to
ensure

that
som

e
children

are
never

born.
Judge

T
an’s

decision
contradicted

previous
U

.S.
Suprem

e
C

ourt
rulings,

w
hich

said
there

is
no

federal
constitutional

right
for

a
“free”

abortion.

2000—
S

uperior
C

o
u

rt
Judge

M
ary

G
reene

(4t
h

Judicial
D

istrict)

Y
E

S:
53%

N
O

:
47%

N
otes:

Judge
G

reene
ruled

that
the

U
niversity

of
A

laska
had

a
legal

duty
to

give
the

boyfriends
and

girlfriends
ofU

niversity
em

ployees
the

sam
e

benefits
(e.g.,

coverage
under

health
care

plans,retirem
ent,

etc.)
to

w
hich

the
m

arried
spouses

o
f

U
niversity

em
ployees

w
ere

entitled
(T

um
eo

v.
U

niversity
ufA

laska,
4FA

-94-43
C

I).

2010—
S

uprem
e

C
o
u
rt

Justice
D

ana
F

abe

Y
E

S:
54%

N
O

:
46%

N
otes:

T
he

low
est“yes”

vote
on

a
Suprem

e
C

ourt]ustice
standing

for
retention

in
30

years.

2012—
S

uperior
C

o
u
rt

Judge
Sen

T
an

(3
Judicial

D
istrict)

Y
E

S:
55%

N
O

:
45%



7

Judicial
C

ouncil’s
Influence

on
E

lection
R

esults

In
all

of the
retention

elections
cited

above,
the

A
laska

Judicial
C

ouncil
recom

m
ended

a
“yes”

vote
to

retain
ajudge

orjustice
w

ho
w

as
em

broiled
in

controversy
based

on
the

substance
ofhis

or
her

decisions.
Ifthere

had
been

a
recom

m
endation

in
each

o
fthese

retention
cam

paigns,
the

judge
orjustice

in
question

w
ould

not have
benefitted

from
the

things
that

com
e

attached
to

an
A

JC
recom

m
endation

—
such

as
state-sponsored

cam
paign

advertising
and

favorable
m

edia
coverage.

T
hese

differences
could

have
produced

a
differentoutcom

e
in

each
of these

retention
elections.

A
s

evidence
of

this
point,

in
one

ofthe
rare

cases
w

here
the

A
laska

Judicial
C

ouncil
actually

recom
m

ended
a

“no”
vote

on
ajudge,

the
results

w
ere

alm
ost

a
m

irror
opposite

ofthe
num

bers
above:

2010
—

D
istrict

C
o
u
rt

Judge
R

ichard
P

ostm
a

(3”
Judicial

D
istrict)

Y
E

S:
46%

N
O

:
54%


