ExXECUTIVE SUMMARY

n recent years, states have faced challenges in providing a safe, reliable, effective and efficient transportation

network. These challenges are characterized by an aging system and growing transportation needs, coupled

with declining abilities to pay for needed maintenance and capacity expansion. How each state meets these
challenges is necessarily shaped by its distinctive approach to governing and paying for its transportation system,
within a unique balance of power among its branches of government. Yet, until now, little nationwide, compara-
tive information has been available about how state government entities work together in practice to address
transportation governance and finance.

From 2010 to 2011, the National Conference of State Legislatures (NCSL) and the American Association of
State Highway and Transportation Officials (AASHTO) partnered to produce an unprecedented, 50-state re-
view of transportation governance and finance, based largely on in-depth, original survey research. The project
focused on transportation finance and on the roles of, and relationships between, those state government entities
that are most active in transportation issues: state legislatures and, under the authority of governors, state de-
partments of transportation (DOTs). The resulting groundbreaking report is intended to benefit DOTs and leg-
islatures by offering a rich diversity of approaches to consider as they seek to address their states’ transportation
challenges and effectively serve the public good within what often are complex intergovernmental arrangements.
The report provides an overview of state transportation governance and finance as well as detailed profiles and
other information for each state, the District of Columbia and Puerto Rico.

Participants in Transportation Governance and Finance

A complex network of public and private organizations finances, plans, builds and

operates the U.S. transportation system. Every U.S. jurisdiction has an elected leg-
islative body that is broadly responsible for policies, programs and, to some extent,
appropriations and program oversight, and an agency or department within the
executive branch that is responsible for highway functions under the authority of
a governor or other lead executive. The organizational structures and functions of
these entities, however, vary widely across jurisdictions.

Legislatures vary from those with year-round sessions, full-time legislators and large

Every U.S. jurisdiction has an
elected legislative body and
an executive department
that is responsible for
highway functions under the
authority of a governor or
other lead executive.

staffs (such as those in California, Michigan, New York and Pennsylvania) to those with limited or biennial
sessions, part-time legislators and smaller staffs (such as those in Georgia, Idaho, Indiana, Kansas, Maine, Mis-
sissippi, Nevada, New Mexico, Rhode Island, Vermont and West Virginia). A legislature’s overall characteristics

on functional activities such

planning, engineering,
operations or construction.
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and capacity will affect, but not necessarily dictate, the extent of its involve-

Most state DOTSs are ment in transportation governance. Vermont, for example—a state that has
organized by divisions or a part-time legislature with limited staff and compensation—has high legis-
organizational units based lative involvement in transportation issues.

as administration, finance, State DOTs vary by organizational structure, modes served, balance be-
tween state and local roles, and general roles and responsibilities. They also
vary by the practical division of roles and responsibilities between the gov-
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ernor and the DOT. In some states—including Michigan and Oklahoma—governors have chosen to delegate
much of the responsibility to the DOTs. In others—such as Nevada, North Carolina, Oregon and Pennsylva-
nia—the governor’s office is more actively involved in transportation policy and budgeting.

Other major stakeholders in transportation governance and finance include federal entities; state transportation
commissions and boards; state-level non-highway modal agencies; tolling and turnpike agencies; airport and

port authorities; tribal, regional, metropolitan and local entities; and voters, interest groups and the general

public.

Legislature-DOT Communication and Collaboration

In anonymous survey responses, legislators and DOT executives over-

whelmingly agreed that maintaining regular, open, honest and transparent Most states have a
communication is one of the most vital elements of effective transporta- combination of formal and
tion governance, and that intergovernmental relationships should be made informal communications

between their legislatures
and DOTs that are more
active at certain times of
year, especially in relation to
the budget process.

a priority. In practice, engagement between legislatures and DOTs differ
significantly across jurisdictions, including states with limited, ad hoc in-
teractions; those with formal, structured engagements focused on reporting
requirements and the budget process; and those with extensive, proactive,
collaborative communication that extends beyond the legislative session and

pervades all levels of both organizations. Most states have a combination of
formal and informal mechanisms that are more active at certain times of year, particularly in relation to budget-
ing and appropriations.

One recommendation from survey respondents for promoting effective interactions

Most state DOTs have a is to have a strong DOT government relations office that includes a state legislative
government relations office liaison. At least 38 states and the District of Columbia have such offices or liaisons
or legislative liaison that that act as primary points of contact for legislators and legislative staff, provide re-

acts as the primary point of

quested information to the legislature, and sometimes lobby on behalf of the DOT.
contact with the legislature.

Most other states incorporate some of the functions of a legislative liaison under an-
other division or position, such as a communications or legal services office. Wiscon-
sin also has a legislative committee within the DOT that meets regularly to discuss
pending legislation. New Mexico is one of three states that have no such entity; the state reports direct, frequent
communication between multiple levels of each organization instead.

Transportation Governance

The separation of powers between legislatures and DOTs necessarily results in many areas of overlap—and
therefore possible tensions and opportunities for collaboration—in state transportation governance. Several
ways in which state legislatures and DOTs share the complex task of governing the nation’s transportation sys-
tem are outlined below.

Legislation
In about half the states,
DOTs can draft, introduce Legislatures must authorize the activities of the executive branch through legislation,
or request transportation- and they also enact many laws that affect state DOTs and the nation’s transportation
related legislation. system. This power generally is balanced on the executive side by governors’ veto au-

ority. In many states, s also can participate actively in the legislative process.
thority. I y states, DOTs al participate actively in the legislative p
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For example, DOTs can draft, introduce or request transportation-related legislation in at least 22 states and
the District of Columbia; in Wyoming, the process of drafting transportation-related legislation is fully collab-
orative. In Florida, Georgia, Iowa and Missouri, DOT lobbyists formally present DOT positions on legislative
measures, but in some other states—including Louisiana and Texas—the DOT does not lobby the legislature.
In Texas, however, although state agency employees may not influence legislation, the Texas Transportation
Commission has statutory authority to provide recommendations to the governor and the Legislature on DOT
operations and efficiencies.

In addition, some state DOTs provide information about the implications of pro-
posed transportation-related legislation. All state legislatures have a process by which Some state DOTs Iobk.)y
some or all proposed bills are accompanied by details of their fiscal implications, al- the legislature or provide

though the frequency of providing this information varies. In almost all states, these Informatlor.l ab(?ut t.he policy
or fiscal implications of

proposed transportation-
related legislation.

fiscal notes are prepared by a legislative fiscal office, sometimes—as in Missouri,
Oregon and Texas—informed by data or impact statements solicited from affected
agencies such as DOTs. In Alaska, Minnesota, North Dakota, West Virginia and

Wisconsin, however, DOTs and other executive departments prepare fiscal notes.
DOTs in Virginia and Wisconsin also provide analyses of policy implications. These activities can add to an
agency’s workload, but also offer another opportunity for legislative-executive communication and collabora-
tion.

DOTs also track and monitor transportation-related bills, testify at legislative hearings, provide requested infor-
mation to legislators and legislative staff, or make recommendations concerning proposed legislation.

Legislative Oversight

Legislative oversight refers to the review and evaluation of selected executive branch programs and activities.
During the past three decades, legislatures have assumed more active oversight of executive branch operations.
Nevertheless, only about half of DOT executives as well as state legislators who responded to an NCSL-AAS-
HTO survey agreed that a legislature has a fundamental responsibility to oversee DOT operations. More than
40 percent of legislators, however, thought the DOT should be subject to additional independent oversight and
accountability, while no DOT officials did.

Opversight takes place through many mechanisms described below; most

Most state legislatures use states use a blend of most or all of these tools. Typically, the budget and ap-
a blend of most or all of

the mechanisms for DOT
oversight described in this
report.

propriations process also includes oversight activities, and in many cases is
seen as the main forum for legislative oversight of the DOT. Several survey
respondents remarked that knowledge and investment on the part of both

DOTs and legislatures are necessary to ensure that oversight tools are effec-
tive and meaningful in practice.

Committee Oversight
Almost all states and the

District of Columbia report

Forty-seven states and the District of Columbia reported ongoing oversight of their ongoing oversight of

DOTs by one or more legislative committees or commissions. In many states, sev- their DOTS by one or more
i . o oee \

eral committees share oversight responsibilities for a DOT. Tennessee’s DOT, for legislative committees or

example, is overseen by seven legislative committees. commissions.
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DOT Leadership Appointments

In most states, legislatures participate in appointing DOT executives or
other transportation leaders within the executive branch that influence a Most state DOT leaders are
DOT’s activities. In most cases, these leaders are appointed by the governor appointed by the governor

with approval of the Senate. At least some appointments in 19 states, how- with approval of the
Senate. Many, however, are

appointed by the executive
branch alone, and a few are

. .. . . . selected by legislators or by
on the Transportation Commission by virtue of their office, creating an un- a vote of the people.

usually direct interaction between the legislature and the DOT in transpor-
tation governance. Mississippi’s unique three-member Transportation Com-
mission is elected by the people and is the only selection process of DOT leadership in the nation that involves
neither the legislature nor the executive branch. Legislatures also may set statutory guidelines for appointments
or share the authority to remove DOT leaders.

ever, are made by the executive branch with no legislative approval required.
In contrast, some DOT leaders in California, Georgia and South Carolina
are directly selected by legislators. In Pennsylvania, legislative leaders serve

Review of Administrative Rules and Regulations

Although legislatures have generally delegated the responsibility to executive agen-
Most states have a process cies to promulgate administrative rules and regulations, in 43 states they retain au-
for legislative review of thority to review such rules to ensure their compliance with statutory authority and
administrativ'e rules and legislative intent. In more than half of these states, the legislature or a designated
regulations. committee has the power to suspend or supersede a rule; in the rest, the review com-
mittee’s role is mainly advisory. Mississippi, Rhode Island and Puerto Rico have no
review process, while California, Delaware, Massachusetts, New Mexico and North Carolina have executive
branch review only.

Performance Goals

State DOTs nationwide now have goals and objectives against which their
performance is measured. In most states, the executive branch develops per- In most states, the
formance goals and measures DOT progress toward them, in accordance execuftlve branch dlevelops
with existing law. In Maryland, Minnesota, Nevada and Washington, a leg- periormance goalsand
cy. . 2. . measures DOT progress
islative directive has encouraged or required a move toward DOT perfor- )

The leoislat in at least eioht stat d the Districe toward them, in accordance
mance management. The legislatures in at least cight states and the Distric with existing|law!
of Columbia more actively develop or approve specific DOT performance

goals.

In addition, as of 2008, 22 legislatures reported using performance infor-

mation for executive agencies at some point in the budget process. In Utah, About half of state

the legislature assesses first whether goals have been met before determining Ieglslature§ use performfance
. . T . . . information for executive

funding levels; in Montana, a legislative committee is developing ways to

consider performance goals in the budgeting process for all agencies, includ- agencies at some point in
) the budget process.
ing the DOT.
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Program Evaluation and Sunset Reviews

Currently, 48 states have specialized legislative program evaluation offices charged
with carrying out research and oversight studies of executive agencies; only Ohio and Almost all states have
Oregon do not. Texas has three such offices. Washington had a legislatively created, specialized legislative
separate transportation audit unit from 2003 to 2006, the Transportation Perfor- program evaluation offices.
mance Audit Board. These offices generally review the effectiveness, efficiency and

egality of state executive agencies, as well as the extent to whic ose agencies are following legislative intent.
legality of stat tive ag 1l as the extent to which those ag following legislat tent
Further, at least 26 legislatures review non-legislative program evaluations or performance audits—such as those
performed by an executive branch state auditor—in addition to performing their own.

Some states also conduct sunset reviews, which evaluate the functions of a
Five states perform regular state entity to assess whether it should continue to exist. Arizona, Florida,
sunset reviews of the DOT. Louisiana, Tennessee and Texas perform regular sunset reviews of the DOT;
in Texas, the DOT will expire on Sept. 1, 2011, unless affirmatively contin-
ued by the Legislature.

Reporting Requirements

Forty-five states and the District of Columbia identified using reporting require-

ments to the full legislature or a legislative committee as a mechanism for legisla- Almost all states have
tive oversight of their DOTs. Common reporting requirements include reviews of reporting requirements by
expenditures, obligations, projects, performance or other agency activities. Some re- the DOT to the legislature.

quirements may be instituted due to lack of information about or past concern with

a program. Others may be required only for a limited time to facilitate oversight of a particular activity. For
example, the Massachusetts DOT—newly created in 2009—has many current reporting requirements to the
legislature, some of which will end when the transition to the new organization is complete.

Other Tools that Support Legislative Oversight

Other tools that support legislative oversight include legislative requests for information from the DOT as well
as use of other independent sources of transportation-related data such as legislative research staff, universities,
diverse interest groups, NCSL and legislative fiscal offices.

Resources to Support DOT Compliance with Legislative Oversight Requirements

State DOTs devote significant resources to complying with legislative over-
In general, few or no sight requirements but, in general, few or no resources are provided spe-
resources are provided to cifically to help them meet these requirements. Exceptions include Hawaii,
DOTs Sp?C'ﬁFally to h.elp Minnesota, New Hampshire, New Jersey, New Mexico, Oregon, Vermont,
me.et legislative oversight Washington and Wisconsin, where resources for meeting these requirements
requirements, but most have . . . . )
have been included in the DOT budget or in ongoing or separate appropria-
access to other resources ) In addici DOT: h b heir di L to aid
T [ tions. In addition, most s have other resources at their disposal to ai ,
compliance, including DOT legislative liaisons and legal staff, legislatures
fiscal and legislative analysis offices, and—in some states such as Texas—
transportation research programs at state universities.
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Transportation Funding and Finance

Transportation funding decisions are becoming increasingly critical as system needs continue to overwhelm
available resources. Governments face the insolvency of the federal Highway Trust Fund, the declining value of
the fuel tax and delayed federal surface transportation authorization, making current resources insufficient to
meet the demands of aging infrastructure, growing populations, evolving technologies and changing travel pat-
terns. State legislative and executive branches share responsibilities and interactions in transportation funding
and finance, including in the planning process.

State Budget and Appropriations Processes

Few, if any, bills on which the legislature acts are as vital as those that authorize the expenditure of public funds
for specific purposes of state government. The budget process also serves as a key legislative oversight activicy—
especially in states where the legislature approves program- or project-specific appropriations.

The executive and legislative branches generally participate in different stages of the

In all but eight states and budgeting process. Typically, the governor formulates a budget proposal; in seven
Puerto Rico, executive states, however, the legislature either produces a comprehensive alternative budget
agencies such as DOTs or contributes significantly to the budget proposal. DOTs and other executive agen-

submit budget requests both
to the governor’s office and
to a legislative committee or
office.

cies typically participate in the process first by submitting budget requests to the
governor’s office for consideration; in all but eight states and Puerto Rico, agencies
also submit requests directly to a legislative committee or office. In some cases—
Colorado, for example—a transportation commission or other body must approve
the DOT budget proposal. DOTs also participate by appearing at budget hearings.

In practice, although some legislatures can significantly influence DOT spending levels, others have only a lim-
ited ability to do so. In many states, legislatures have little or no influence over federal transportation funding;
many states also have dedicated transportation funds or revenues that allow little room for budgeting flexibility.
States also may have specific limits on legislative power.

Federal, State and Local Transportation Funding

Responsibilities for funding and delivering services on the nation’s transportation network are shared by federal,
state and local governments.

In most states, the legislature Federal ﬁﬂnsp ortation Fundzng

appropriates or sets

expenditure limits on federal Federal funding—provided by the federal-aid highway and transit programs, grant
transportation funds. Fifteen ~ programs, congressional earmarks and one-time expenditures—accounts for approxi-
states, however, allow at mately 20 percent of highway and transit funding nationwide. At least 15 states have
least some of these funds minimal legislative involvement with federal transportation funds, allowing at least
to flow directly to the state some funds to flow directly to the state DOT without legislative appropriation. In

DOT without legislative

TS Illinois, Minnesota and South Dakota, federal funds are reviewed and reflected in
appropriation.

budget documents but do not require legislative action in order to be spent. In most
states, however, the legislature has a more substantial role by appropriating federal
funds or setting expenditure limits. Legislatures also may require additional approvals before a DOT can spend
certain federal funds. Ohio law, for example, requires a form of legislative approval before the DOT or other
entity can spend capital funds—including federal grant funds—for passenger rail development.
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State Transportation Funding

States provide nearly half of all surface transportation funding. The main source of highway funds in about
half the states is the state motor vehicle fuel tax, which in seven states is indexed to the consumer price index,
average wholesale price or another index. States also provide about 20 percent of the funding for transit systems
nationwide and help fund aviation, ports and other elements of the transportation network.

State legislatures exercise significant power over state revenue sources and appropria-
tions. Only five states and the District of Columbia reported that any state funds flow
directly from a revenue source to the DOT without legislative appropriation. The
real power of legislatures—or DOTs—to allocate state funds, however, is bounded
by restrictions on the use of transportation revenues. For example, 23 states have
constitutional provisions—and three have statutory provisions—that restrict use of
state fuel tax revenues exclusively to highway and road purposes. Most other states
dedicate these and other transportation-related revenues to general or multimodal
transportation purposes, with a few limited exceptions. In addition, 35 states re-
ported they have provisions that direct use of the funds or accounts to which trans-
portation revenues are deposited. At least six states also explicitly prohibit diversion
or transfer of transportation revenues to other purposes.

In about half the states,
state fuel tax revenues
are restricted exclusively
to highway and road
purposes; most other states
dedicate these and other
transportation-related
revenues to general or
multimodal transportation
purposes.

Dedications, restrictions and prohibitions are not always effective, however. At least seven states reported re-
cent legislative diversions of transportation funds to other uses, despite existing restrictions. In New Jersey, for
example, the appropriation act has precedence over statutory dedications, but not over the constitution; the
Legislature has chosen not to fully appropriate statutory transportation revenues eight times since 1985.

Local Transportation Funding

Local governments—including counties, townships and municipalities—provide
approximately 30 percent of total surface transportation funding and own 77 per-
cent of the nation’s roadway miles. Both legislatures and DOTs participate in local
aid programs that allocate a portion of state transportation revenues to local entities
for transportation projects. At least 27 states distribute funds primarily by statutory
formulas based on equal distribution, population, road mileage or other criteria.
Nineteen other states report distributing funds using a blend of statutory formulas
and state legislative appropriations; of these, 11 also provide grants or other funds
at the discretion of a DOT or transportation commission. Discretionary programs,

Almost all states allocate
transportation funds to local
governments either primarily

by statutory formulas or

by a blend of statutory
formulas and state legislative
appropriations.

especially when combined with appropriations, can facilitate substantial involvement of both the executive

branch and the legislature in local aid.

Innovative Finance

A variety of factors have negatively affected the ability of traditional transportation revenues to provide needed
transportation infrastructure and maintenance. In this environment, states are turning to a host of innovative
finance mechanisms—such as bonding and debt instruments; federal debt financing, credit assistance and fund
management tools; and public-private partnerships—to help leverage traditional funding sources. Some of these
tools require state authorizing legislation before a DOT can use them; this gives the legislature an ongoing role

in—and additional oversight of—transportation finance.

National Conference of State Legislatures
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Some transportation
finance mechanisms require
state legislatures to enact
authorizing legislation
before a DOT can use them,
and some states require
further legislative approvals
for the use of certain
innovative financing tools.

Some states also require further legislative approvals of the use of certain innovative
financing tools. For example, of the 31 states and Puerto Rico that had enabling
statutes for public-private partnerships (PPPs) as of April 2011, nine states required
a form of legislative approval for at least some PPP projects; in addition, Utah and
Puerto Rico required legislative approval to convert existing facilities to privately
operated toll roads. Likewise, at least four states require further legislative approval
or appropriation before grant anticipation revenue vehicle (GARVEE) debt can be
issued. Colorado law explicitly delegates this authority to the executive branch, but
authorizes GARVEE debt only up to a specified level and requires additional leg-

islative approval for the DOT to exceed the cap; California also statutorily limits
GARVEE issuance.

Transportation Planning
State DOTs generally take

States determine their transportation investment priorities through struc- the lead in transportation
tured planning processes. A key theme in the NCSL-AASHTO survey data planning activities; the
was the tension between legislatures and DOTs about the appropriate level ~ extent of legislative authority
of legislative involvement or oversight in transportation planning. DOTs and invo!vement in the
generally take the lead in conducting transportation planning activities and =~ PO¢€5S Vars'fastzgeatly across

ensuring compliance with federal and state requirements, while legislative
involvement and authority in planning varies greatly across states. At one
end are Nebraska and Wyoming, which constitutionally prohibit the legislature from prioritizing specific road
projects. At the other end are: Delaware, where legislators each determine the use of an annual authorization for
transportation projects in their districts; Pennsylvania, where legislative leaders serve on the state Transportation
Commission; and Wisconsin, where the Legislature is required by law to review and approve major highway
projects. In at least 15 other states, the legislature actively reviews or approves DOT plans or programs, often
as part of the budget process.

Retention of Surplus or Excess Funds
In at least 14 states,

legislatures are actively In most states, unspent transportation dollars revert to a DOT-administered trans-

involved in managing and portation fund at the end of the fiscal year or biennium. In at least 14 states, legisla-

overseelr]:g s(;lrplus DOT tures are actively involved in management and oversight of these surplus funds, for
unds.

example by requiring additional legislative appropriation or expenditure authority
before a DOT can spend the money.

Controlling DOT Costs

Common provisions by
which legislatures control
DOT costs—besides those in
budget and appropriations
acts—include low bid

Across jurisdictions, state legislatures have enacted provisions—beyond ex-
penditure limits in budget and appropriations acts—intended to control
DOT costs; the most common include low bid requirements or other statu-

tory procurement guidelines. Some legislatures have taken further action. In requirements or other
Ohio, the legislative Controlling Board must approve waivers of competi- statutory procurement
tive selection for purchases or leases over certain amounts, as well as requests guidelines.

for appropriation increases. Virginias 2009 Appropriation Act downsized
the DOT and directed use of private contracts for at least 70 percent of annual
expenditures. Nevada statute limits the use of highway fund revenues for administrative costs. In Vermont, the
DOT must prepare reports detailing bids versus cost estimates for distribution to a legislative oversight commit-
tee. These activities permit additional legislative controls and oversight over DOT costs.
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